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PREFACE. 

Some  eight  years  have  now  elapsed  since  the  publication 
of  the  second  edition  of  Mr.  Cassels's  book  on  the  practice 
of  the  Supreme  Court  of  Canada.  An  apology,  therefore, 
is  perhaps  unnecessary  for  the  appearance  of  this  volume 
dealing  with  the  jurisprudence  and  practice  of  the  Court. 

In  view  of  the  fact  that  the  sections  of  the  old  law 
relating  to  the  appellate  jurisdiction  of  the  Court  have  been 
entirely  redrafted  in  the  Revised  Statutes  of  1906,  and  may 
give  rise  to  the  false  impression  that  the  revision  has  made 
some  alterations  in  the  law,  it  may  not  be  out  of  place  here  to 
state  the  reasons  which  led  the  Commissioners  to  exercise 
in  this  case  to  the  fullest  extent  the  power  vested  in  them 
by  the  Statute  3  E.  VII.  ch.  61,  which  authorized  them, 
in  consolidating  the  statutes, 

"to  make  such  alterations  in  their  language  as  are  requisite 
in  order  to  preserve  a  uniform  mode  of  expression,  and  make 
such  minor  amendments  as  are  necessary  to  bring  out  more 
clearly  what  they  deem  to  be  the  intention  of  Parliament, 
or  to  reconcile  seemingly  inconsistent  enactments." 

In  March,  1903,  the  writer  sent  to  the  Attorneys-Gen- 
eral and  Bar  Associations  of  Canada  a  pamphlet,  accom- 
panied by  the  following  circular-letter : — 

"^/r, — The  Commissioners  for  the  revision  of  the 
Statutes  of  Canada  have  allotted  to  the  undersigned  the 
work  of  revising  in  the  first  instance  'The  Supreme  and 
Exchequer  Courts  Act.'  After  considering  the  proceedings 
in  Parliament  when  the  different  amendments  to  the  original 
Act  were  made,  and  after  reviewing  the  many  decisions  of 
the  Supreme  Court  which  deal  with  its  jurisdiction,  the 
writer  has  been  impressed  with  the  desirability  of  recasting 
those  sections  of  the  Act,  by  which  the  appellate  jurisdic- 
tion of  the  Court  is  conferred. 
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' '  The  matter  having  been  brought  to  the  attention  of  the 
Honourable  the  Minister  of  Justice,  he  has  instructed  the 
writer  to  draft  a  Bill  containing  the  proposed  amendments 
and  submit  it  to  the  Attorneys-General  and  the  Bar  Associa- 
tions of  the  different  Provinces  of  Canada,  for  their  con- 
sideration. 

"I  have  the  honour,  therefore,  to  enclose  you  a  copy  of 
those  sections  of  the  Bill  in  which  the  amendments  appear, 
accompanied  by  an  explanatory  note  pointing  out  the 
alterations  made  and  giving  reasons  therefor. 

"The  aim  of  the  writer  has  been  to  use  such  clear  and 
precise  language  in  defining  the  Court's  jurisdiction,  that 
an  end  may  be  put,  so  far  as  possible,  to  the  numerous 
motions  to  quash,  which  heretofore  have  been  made  at 
nearly  every  session  of  the  Court;  and  at  the  same  time  to 
avoid  any  suggestion  of  an  attempt  to  extend  the  jurisdiction 
of  the  Court  beyond  the  boundaries  which  Parliament  itself 
has  intended  to  place  by  its  legislation,  except  where  the 
amendments  are  obviously  desirable  and  have  been  suggested 
by  members  of  the  Bar  or  by  the  Court. 

' '  I  shall  be  pleased  to  have  your  view  upon  the  proposed 
amendments  at  your  earliest  convenience." 

In  the  explanatory  note  which  accompanied  the  letter  it 
was  said: — 

"The  extent  of  the  jurisdiction  of  the  Supreme  Court 
has  proved  a  fruitful  subject  of  litigation,  and  notwith- 
standing the  many  decisions  of  the  Court  upon  the  sections 
of  the  statutes  dealing  with  this  question,  the  number  of 
motions  to  quash  for  want  of  jurisdiction  appears  to  grow 
rather  than  decrease  as  the  years  go  by. 

"Indeed,  during  the  last  ten  years  there  have  been  as 
many  motions  to  quash  appeals  in  the  Supreme  Court  for 
want  of  jurisdiction  as  are  found  in  the  twenty  years  pre- 
ceding. Leaving  out  of  consideration  those  cases  in  which 
the  motions  to  quash  have  failed,  no  less  than  fifty  cases  of 
appeals  quashed  for  want  of  jurisdiction  are  to  be' found  in 
the  official  reports  of  the  Court  since  1893. 

"The  reason  for  this  is  obvious,  when  we  examine  criti- 
cally the   sections   of   the   Act   dealing   with   jurisdiction. 
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We  find  there  a  great  lack  of  precision  in  the  expression  of 
the  mind  of  Parliament,  and  the  sections  are  so  ill-arranged 
that  even  after  a  very  careful  and  minute  examination  it 
is  often  difficult  to  determine  whether  the  case  is  appealable 
or  not. 

"In  the  decisions  we  frequently  find  the  judges  them- 
selves divided  in  opinion  with  respect  to  the  jurisdiction  of 
the  Court  in  the  case  before  them  for  consideration;  and 
if  there  is  room  for  members  of  the  Court  to  disagree,  it  is 
not  to  be  w^ondered  at,  that  we  .frequently  find  the  Bar  hope- 
lessly at  sea  in  this  matter. ' ' 

It  is  not  necessary  to  refer  further  to  this,  beyond  saying 
that  although  a  draft  bill  was  prepared  for  submission  to 
Parliament  containing  amendments  which  it  was  thought 
might  advantageously  be  made  to  the  Act,  it  was  ultimately 
decided  to  do  no  more  than  attempt,  by  redrafting,  to  mini- 
mize, so  far  as  possible,  the  difficulty  so  frequently  found 
in  determining  the  jurisdiction  of  the  Court. 

It  only  remains  to  say  that  in  addition  to  what  has  been 
accomplished  by  the  revision,  it  has  been  found  possible  in 
the  present  work  to  still  more  simplify  the  question  of 
jurisdiction  by  the  preparation  of  a  table  which  will  be 
found  on  pages  81  and  82,  and  an  explanation  on  page  80, 
called  a  Key  for  determining  the  jurisdiction  of  the  Court, 
and  which  by  a  simple  process  of  elimination,  makes  it  pos- 
sible in  most  cases  to  speedily  determine  the  jurisdiction  of 
the  Court  in  appeals  from  all  the  Provinces  of  Canada. 

E.  R.  Cameron. 
Ottawa,  November  16th,  1906. 
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Page.  57. — Six  lines  from    the   bottom,    strike    out    the    words  "the 

present." 
Page  SO. — Key  for  determining  jurisdiction. — Second  line  from  the 
bottom  for  "section"  read  "sections." 
In  the  same  line,  after  "39"  add  "49." 

In  the  last  line,  for  words  "that  section"  read  "those  sections." 
Page  81. — Key  for  determining  jurisdiction. — After  the  words  "Pro- 
vince of  Quebec"  in  the  10th  line  from  the  bottom,  insert,  so  as 
to  make  the  same  applicable  to  the  immediately  preceding  para- 
graphs a,  b  and  c,  the  words  "and  in  the  Province  of  Quebec  if 
the  case  is  one  of  those  covered  by  sections  40  and  47,  and  in  the 
Province  of  Ontario  if  the  case  is  one  of  those  mentioned  in  sec- 
tion 48." 
Page  86. — Superior    Courts. — The    Legislature    of    the    Province    of 
Manitoba,  by  5-6  E.  VII.,  c.   18,  created  a  court  of  appeal  for 
that  province  to  be  intituled  the  Court  of  Appeal.     The  Court 
is  vested  with  all    the    rights,    powers    and    duties  theretofore 
exercised   by  the   Court  of   King's  Bench   sitting   en   banc  as   a 
court  of  appeal,  and  is  therefore  a  superior  court;   but  the  Act 
of  the  Parliament  of  Canada,  6  E.  VIL,  c.  4,  neglected  to  provide 
for  an  amendment  to  the  Interpretation  Act,  R.S.,   1886,   c.   1, 
s.  7,  ss.  31,  so  as  to  include  in  the  expression  "superior  court," 
not  only  the  Court  of  King's  Bench  for  INIanitoba,  but  also  the 
Court  of  Appeal. 
Page  102. — 16th  line  from  the  bottom,  for  "47"  read  "48." 
Page  130.— 6th  line  from  the  bottom,  for  "O.L.R."  read  "Q.L.R." 
Page.  219. — 2nd  line  from  the  bottom,  for  "Wright"  read  "Knight." 
Page  220. — Leave  to  appeal. — Add  to  the  cases  cited  here  the  follow- 
ing:— 
Brussels  v.  McCrae,  unreported  (1904). 

This  was  a  motion  made  to  the  High  Court  of  Justice,  Toronto, 
to  quash  a  by-law  of  the  village  of  Brussels  which  provided  for  the 
issue  of  debentures  for  the  purpose  of  constructing  a  sewer  in  the 
village.  The  application  was  refused  by  the  Chancellor,  but  his 
judgment  was  reversed  by  the  Court  of  Appeal  and  the  by-law 
quashed.  Upon  an  appeal  taken  to  the  Supreme  Court  of  Canada, 
the  Court  of  its  own  motion  raised  the  question  of  jurisdiction,  and 
after  argument  held  that  no  appeal  lay  to  the  Supreme  Court  except 
by  leave  of  the  Court  of  Appeal  for  Ontario,  or  the  Supreme  Court 
of  Canada,  and  no  leave  having  been  obtained,  the  appeal  should  be 
quashed.  The  appellants  to  the  Supreme  Court  thereupon  applied 
to  the  Court  of  Appeal  for  leave  to  appeal,  which  was  granted,  and 
the  case  subsequently  was  heard  by  the  Supreme  Court  on  the  merits. 
Page  396. — 11th  line  from  the  bottom,  after  the  words  "supra  p." 
read  "338." 

In  the  9th  line  from  the  bottom,  for  the  words  "Handley,  supra 
p.  338,"  read  "Dig.  2nd  ed.,  680." 
Page.  401.— Rule  10. 
Robb  V.  Stafford,  Oct.  11th,  1906. 

The  Court  annovmces  that  the  practice  of  printing  by  consent  of 
solicitors  only  such  part  of  the  settled  case  as  they  think  necessary 
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and  by  the  same  consent  providing  tliat  the  original  record  be  sent 
to  the  Supreme  Court  and  used  on  the  appeal  is  entirely  irregular, 
and  that  in  the  absence  of  an  order  of  this  Court  dispensing  with 
printing,  the  Court  will  hereafter  look  only  at  the  printed  case. 
Page  417. — Lines  5  and  6  from  the  top  of  page  do  not  form  part  of 

the  Rule,  the  language  of  which  ends  at  the  word  "reply." 
Page  485. — 13th  line,  for  "does"  read  "do." 
Page  523. — 2nd  line  from  the  top,  for  the  words  "appeal  in"  read 

"appeal  if." 
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REVISED  STATUTES  OF  CANADA 

(19  06.) 

CHAPTER  139. 
AN  ACT  RESPECTING  THE  SUPREME  COURT  OF  CANADA. 


SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  Supreme  Court  Act. 
R.S.,  c.  135,  s.  1. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — • 
(a)  'the  Supreme  Court'  or  'the  Court'  means  the  Supreme 

Court  of  Canada; 
(&)   'judge'  means  a  judge  of  the  Supreme  Court  of  Can- 
ada and  includes  the  Chief  Justice ; 

(c)  'Registrar'  means  the  Registrar  of  the  Supreme  Court; 

(d)  'judgment,'  when  used  with  reference  to  the  Court 
appealed  from,  includes  any  judgment,  rule,  order,  deci- 
sion, decree,  decretal  order  or  sentence  thereof ;  and  when 
used  with  reference  to  the  Supreme  Court,  includes  any 
judgment  or  order  of  that  court ; 

Meaning  of  expression  ^'judgment." 

"The  pronouncement  in  court,  oral  or  written,  of  the 
decision  of  the  Court  in  any  case  constitutes  the  judgment 
of  the  Court." 

C.P.R.  V.  Blain,  36  Can.  S.C.E.  159. 

Power  of  Court  to  vary  its  own  judgment. 

"Every  court  has  an  inherent  jurisdiction  to  put  its 
records  in  correct  form  on  application  or  ex  mero  motu  in 


2  SUPREME    COURT   ACT. 

S.  2, 8.-s.(d),  (default  of  application,  and  the  parties  are  not  at  liberty 
g™en  .  gj^}^pj.  ]jy  consent  express  or  implied,  or  by  waiver  or  ac- 
quiescence to  bind  a  court  to  accept  as  its  judgment  any- 
thing else  but  that  which  the  court  intended  to  be  its  judg- 
ment." Per  Taschereau,  C.J.,  C.P.R.  v.  Blain,  36  Can. 
S.C.R.  159. 

Penrose  v.  Knight,  25th  June,  1879. 

The  judgment  of  the  Supreme  Court,  as  settled  and 
entered,  having  directed  that  the  costs  should  be  paid  by 
the  appellant  to  the  respondent,  on  application  of  respond- 
ent, the  order  was  amended  by  directing  that  the  costs 
sliould  be  paid  by  the  appellant's  "next  friend"  to  the 
respondent,  the  appellant  having  sued  and  prosecuted  the 
appeal  by  his  next  friend. 

Ritchie,  C.J.,  in  Chambers. 

Beeves  v.  Gerriken,  Cout.  Dig.   1122,  10th  Apl.  1880. 

Counsel  for  respondent  moved  for  leave  to  address  Court 
on  question  of  appointment  of  valuators  and  question  of 
costs,  disposed  of  by  final  judgment  of  Court.  Referred 
to  Taschereau,  J.,  in  chambers,  who  stated  to  the  Court 
that  the  respondent  sought  to  practically  reverse  the  judg- 
ment of  the  Court.     The  motion  was  dismissed  with  costs. 

Soulanges  Election  Case,  28th  March,  1885. 

Counsel  for  appellant  moved  to  amend  final  order  of 
Supreme  Court  as  to  costs,  such  order  declaring  that  the 
respondent  should  pay  the  costs  in  the  court  below,  but  the 
trial  judge  having  refused  to  tax  to  appellant  the  costs  of 
certain  witnesses  examined  in  cases  not  appealed  to  the 
Supreme  Court.  Held,  that  the  judge  was  right.  Motion 
refused  with  $25  costs. 

Smiih  V.  Goldie,  Cout.  Dig.  1123,  9th  Dec,  1885. 

On  a  petition  presented  in  Court  (five  judges  being  pre- 
sent of  the  six  who  had  heard  the  appeal),  it  was  shewn 
that  an  error  had  occurred  in  drawing  up  the  minutes.  The 
Court  ordered  the  judgment  as  entered  to  be  amended  and 
so  varied  as  to  make  it  conform  to  the  intention  of  the 
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Court,  and  the  principles  upon  which  it  was  based,  and  that  S.  2,  s.-s.{d). 
the  judgment  so  amended  should  be  read  nimc  pro  tunc.         ^  ^°^^^  ' 

Rattraij  v.  Young,  Cout.  Dig.  1123,  18th  March,  1886. 

Motion  to  amend  final  judgment  in  appeal.  The  Court 
when  delivering  judgment  during  the  previous  session, 
stated  that  a  sum  of  $2399  should  be  awarded  to  plaintiff. 
The  order  in  appeal  providing  for  the  payment  of  that 
sum  was  settled  and  sent  to  the  court  below.  Counsel  for 
appellant  contended  that  it  clearly  appeared  there  had 
been  an  error  in  the  calculation,  and  that  in  arriving  at 
the  sum  awarded  certain  sums  had  been  twice  deducted, 
depriving  the  plaintiff  of  a  sum  of  $3,218.98.  Counsel  for 
respondent  contended  that  it  did  not  appear  upon  the  face 
of  the  reasons  for  judgment  that  an  error  had  been  made, 
and  therefore  the  application  was  in  the  nature  of  a  re- 
hearing. Under  the  practice  of  the  Privy  Council  this 
could  not  be  allowed.  Held,  that  it  being  clear  that  by 
oversight  or  mistake  an  error  had  occurred,  the  Court  had 
power  of  its  own  motion  to  amend  its  judgment  to  make 
it  conform  to  the  intention  of  the  Court  and  the  principles 
upon  which  its  judgment  was  based.  Order  to  be  made 
directing  the  Registrar  to  call  upon  the  proper  officer  of  the 
court  below  to  have  the  judgment  of  the  Court  returned  to 
be  amended. 

Providence  Insurance  Co.  v.  Gerow,  14  Can.  S.C.R.  731. 

The  Court  having  directed  a  new  trial,  an  application 
was  made  on  a  subsequent  day  to  vary  or  reverse  the  judg- 
ment of  the  Supreme  Court  on  the  ground  that  the  question 
in  dispute  had  been  submitted  to  the  jury  and  considered, 
although  by  oversight  the  answer  was  not  in  the  printed 
case.  The  application  was  refused,  the  Court  saying :  ' '  The 
Court  must  determine  an  appeal  on  the  case  transmitted 
to  it.  As  no  application  was  made  to  amend  the  case 
before  the  appeal  was  argued,  it  is  too  late  now.  To  grant 
this  motion  would  necessitate  a  re-argument  of  the  appeal.  "^ 

Millard  v.  Darrow,  Cout.  Dig.  1123,  14th  May,  1901. 
The  judgment  on  appeal  (31  Can.  S.C.R.  196)  ordered 
a  variation  of  the  decree  appealed  from  so  that  appellant 
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^•2.^*-"^-<^^'- should  be  entitled  to  immediate  specific  performance,  but 
gmen  .  ^j^^^^  respondent  should  have  his  costs  in  the  original  action. 
On  motion  before  the  full  Court  to  vary  the  minutes  of 
judgment  as  settled  by  the  Registrar  it  was  ordered  that 
a  clause  should  be  inserted  as  follows:  "That  the  appel- 
lant should  not  be  obliged  to  pay  the  costs  of  the  original 
action  unless  and  until  the  respondent  delivers  to  him  a 
good  and  sufficient  conveyance  in  fee  simple  of  the  property 
mentioned."    No  costs  were  allowed  on  the  motion. 

Quebec  &  Ontario  By.  Co.  v.  Philbrick,  Cout.  Dig.  1119. 

The  Supreme  Court  had  refused  a  writ  of  prohibition 
to  prevent  the  taxation  of  respondent's  costs  by  the  county 
judge,  such  taxation  having  been  made  before  the  judg- 
ment of  the  Supreme  Court  was  given ;  but  the  Court  stated 
that  the  respondent  was  not  entitled  to  costs.  Counsel  for 
•appellants  moved  to  re-open  argument  of  that  part  of  the 
-appeal  as  to  the  right  to  the  prohibition,  and  for  a  re-con- 
sideration thereof,  on  the  ground  that  the  amount  taxed 
to  respondent  had  been  paid  into  the  county  court,  and 
that  the  county  judge  might  make  an  order  directing  the 
money  so  paid  into  his  court  to  be  paid  out  to  respondent 
unless  prohibited.  Held,  that  the  application  which  was 
really  for  a  re-hearing  of  the  appeal,  which  had  been  duly 
considered  and  adjudicated  upon  by  the  Court,  could  not 
be  entertained. 

Crease  v.  Fleischman,  34  Can.  S.C.R.  279. 

The  judgment  of  the  trial  court  in  favour  of  plaintiff 
was  thought  to  be  indefinite  and  defective,  and  a  third 
party  who  had  purchased  the  plaintiff's  interest  attempted 
to  take  advantage  of  it.  An  application  to  the  court  below 
to  amend  the  judgment  was  refused  in  the  absence  from 
the  record  of  the  third  party.  An  appeal  to  the  Supreme 
Court  was  dismissed,  the  Court  being  of  the  opinion  that 
the  judgment  below  properly  construed  required  no  amend- 
ment to  obtain  the  effect  desired  by  the  appellant,  but  no 
costs  were  given  of  the  appeal  as  the  plaintiffs  improperly 
opposed  the  motion  to  rectify  and  occasioned  unnecessary 
costs. 
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Chambly  Manufacturing  Co.  v.  Willet,  34  Can.  S.C.R.^  '2.s.-s.{d). 
rrj2  Judgment. 

Upon  the  argument  of  the  appeal  the  attention  of  the 
Court  was  not  called  to  the  fact  that  if  the  appellant  suc- 
ceeded in  having  the  order  for  certain  protective  works 
made  by  the  court  below  set  aside,  certain  items  of  damage 
which  had  been  struck  off  by  the  Superior  Court  owing  to 
the  contemplated  works  should  be  added  to  the  damages 
awarded  to  the  plaintiff,  or  a  reference  made  to  the  courts 
below  for  some  final  adjudication  with  respect  thereto. 
This  point  was  first  raised  upon  the  settlement  of  the 
minutes  of  judgment,  and  an  application  was  subsequently 
made  to  the  full  Court  to  vary  the  form  of  judgment  as 
pronounced  and  to  increase  the  amount  of  damages  found 
by  the  trial  judge.  The  Court  having  heard  the  parties  by 
counsel,  amended  the  judgment  by  referring  three  items  of 
damage  back  to  the  Superior  Court  to  be  investigated. 
No  costs  were  allowed  on  the  motipn  as  the  point  was  not 
taken  on  the  hearing  of  the  appeal. 

Letourneau  v.  Carhonneau,  35  Can.  S.C.R.  701. 

The  minutes  of  judgment  as  settled  by  the  Registrar 
directed  that  the  appellants'  costs  should  be  paid  out  of 
certain  moneys  in  court,  and  in  this  form  the  judgment 
was  duly  entered  and  certified  to  the  clerk  of  the  court 
below.  Subsequently  it  was  made  to  appear  that  there 
were  no  moneys  in  court  available  to  pay  these  costs,  and 
upon  the  application  of  the  appellants  the  Court  amended 
the  judgment,  directing  that  the  costs  of  the  appellants 
should  be  paid  by  the  respondents  forthwith  after  taxation. 

Binding  effect  of  decisions. 

The  Queen  v.  Grenier,  30  Can.  S.C.R.  42. 

The  generality  of  the  law  as  expounded  in  the  Grand 
Trunk  Ely.  Co.  v.  Yogel,  11  Can.  S.C.R.  612,  was  so  mater- 
ially narrowed  by  the  subsequent  decisions  that  Sir  Henry 
Strong,  C.J.,  in  this  case  questions  M'hether  it  had  any 
further  binding  authority,  and  the  Court  speaking  through 
him  held  itself  free  to  reconsider  the  whole  matter  if  the 
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S. 2. s.-s.(rf).  question  which  had  to  be  decided  in  the  Grand  Trunk  Ely. 


Judgment 


Co.  V.  Vogcl  should  again  arise  for  consideration. 

Re  Burrard  Election,  Dvval  v.  Maxwell,  31  Can.  S.C.R. 
459. 

Held,  per  Gwynne,  J.,  the  Supreme  Court  is  competent 
to  overrule  a  judgment  of  the  Court  differently  constituted, 
if  it  clearly  appears  to  be  erroneous. 

Formal  judgment  as  entered — effect  to  he  given  to. 

Booth,  Perley  (&  Bronson  v.  Ratte,  21  Can.  S.C.R.  637. 

The  action  was  brought  to  recover  damages  against  the 
defendants  who  were  mill  owners,  for  throwing  sawdust 
into  the  Ottawa  River.  The  defence  was  prescription,  and 
that  they  ought  not  to  have  been  joined  together  in  the 
same  action,  but  the  defence,  after  a  final  appeal  to  the 
Pri\^'  Council,  was  dismissed  and  the  case  referred  to  the 
Master's  office  to  determine  the  damage  which  the  defen- 
dants respectively  should  pay.  The  appellants  appealed 
against  the  amount  awarded  by  the  Master,  and  the  appeal 
was  dismissed  by  the  Chancellor  of  Ontario  and  by  the 
Court  of  Appeal,  the  latter  court  being  equally  divided, 
the  dissenting  judges  stating  their  inability  to  give  judg- 
ment until  furnished  with  additional  information,  and 
expressing  the  opinion  that  in  consequence  of  the  views 
held  by  them,  the  case  must  stand  over  until  this  informa- 
tion had  been  furnished  and  that  the  situation  was  differ- 
ent from  what  it  would  have  been  if  the  Court  had  been 
divided,  two  judges  being  in  favour  of  affirming  and  two 
of  reversing  the  judgment  below. 

On  appeal  to  the  Supreme  Court  of  Canada,  the  pre- 
liminary objection  was  taken  that  by  reason  of  two  of  the 
judges  of  the  Court  of  Appeal  having  withheld  their 
judgment,  no  judgment  could  properly  have  been  pro- 
nounced, but  this  objection  was  overruled,  the  Court  hold- 
ing that  the  appellate  court  could  not  go  behind  the  formal 
judgment  which  stated  that  the  appeal  had  been  dismissed ; 
further,  the  position  was  the  same  as  if  the  four  judges 
had  been  equally  divided  in  opinion  in  which  case  the 
appeal  would  have  been  properly  dismissed. 
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C.  p.  Ely.  Co.  V.  Blain,  36  Can.  S.C.R.  159.  ?  2. 3.-3.  ( d ) . 

B..  a  passenorer  on  a  railway  tram,  was  thrice  assaulted 
by  a  fellow  passenger  during  the  passage.  The  verdict  at 
the  trial  was  maintained  by  the  Court  of  Appeal,  but  the 
Supreme  Court  ordered  a  new  trial  unless  B.  would  consent 
to  his  damages  being  reduced  (34  Can.  S.C.R.  74^.  In  the 
reasons  for  judgment  it  was  said  that  the  damages  could 
only  be  recovered  for  the  third  assault,  but  the  formal 
judgment  of  the  Court  ordered  a  new  trial  generally  unless 
the  plaintiff  accepted  the  reduced  amount  of  damages. 
The  plaintiff  having  refused  to  accept  such  amount,  the 
new  trial  was  had  and  B.  again  obtained  a  verdict,  the 
damages  being  apportioned  between  the  second  and  third 
assaults.  On  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  the  Court  of  Appeal  maintaining 
this  verdict,  Held,  that  the  formal  judgment  of  the 
Supreme  Court  in  the  first  appeal,  as  entered,  was  not  at 
variance  with  the  written  memorandum  read  in  open  court 
as  the  judgment  of  the  Court,  and  that  the  reasons  of  judg- 
ment were  mere  opinions  which  might  be  considered  as 
part  of  the  judgment  in  so  far  as  they  disclosed  the  grounds 
upon  which  it  was  rendered,  but  they  could  not  vary  the 
text  or  dispositif  of  the  formal  judgment,  and  that  the 
appellants  had  only  themselves  to  blame  if  they  were 
deprived  of  the  benefit  of  the  former  judgment  of  the 
Supreme  Court  as  they  raised  no  objection  to  the  judgment 
as  settled,  although  they  were  duly  notified  and  appeared 
before  the  Registrar,  and  did  not  move  to  have  the  minutes 
varied  before  they  were  transmitted  to  the  court  below. 

Constitutio7i  of  Court  giving  judgment. 

Angers  v.  Mutual  Reserve,  35  Can.  S.C.R.  330. 

At  the  hearing  in  the  Supreme  Court  objection  was 
taken  in  limine  by  the  appellant's  counsel  that  the  judg- 
ment in  the  Court  of  King's  Bench.  Quebec,  was  a  nullity 
as  it  was  delivered  by  four  judges  although  argued  before 
five.    The  majority  of  the  Court  overruled  the  objection. 

George  v.  The  King.  35  Can.  S.C.R.  376. 
The  Supreme  Cmirt  of  Xova  Scotia,  by  the  Nova  Scotia 
Judicature  Act,  is  composed  of  seven  judges  of  whom  four 
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S.2,8.-s.(e).  constitute  a  quorum.    Held,  that  a  quorum  of  four  judges 
judgment.  ^^^  jurisdiction  to  hear  criminal  as  well  as  civil  appeals. 
Vide  Booth  v.  Ratte,  supra,  p.  6. 

Final  judgment. 

(e)  'final  judgment'  means  any  judgment,  rule,  order  or 
decision,  whereby  the  action,  suit,  cause,  matter  or  other 
judicial  proceeding,  is  finally  determined  and  concluded. 

The  original  Supreme  and  Exchequer  Courts  Act  con- 
tained no  interpretation  of  the  expression  "final  judg- 
ment." The  above  definition  is  first  found  in  42  Vict.  c. 
39,  s.  9  (15th  May,  1879).  Section  17  of  the  original  Act, 
38  Vict.  c.  11,  gave  an  appeal  to  the  Supreme  Court  "from 
all  final  judgments  of  the  highest  court  of  final  resort." 

In  Danjoit  v.  Marquis,  3  Can.  S.C.R.  251,  January,. 
1879,  Strong,  J.,  interpreted  the  words  "final  judgment" 
in  section  17  of  the  old  Act  as  meaning  final  as  regards  the 
particular  motion  or  application,  and  not  necessarily  final 
and  conclusive  of  the  whole  litigation,  and  this  opinion  was 
expressed  before  the  amendment  of  1879,  where  "final 
judgment"  first  receives  its  specific  interpretation.  Indeed 
the  amendment  would  appear  to  have  been  made  to  give 
the  words  "final  judgment"  the  interpretation  placed  upon 
them  by  Strong,  J.,  in  that  case. 

In  the  English  Judicature  Act  the  right  of  appeal  from 
an  order  is  determined  by  the  consideration  as  to  whether 
the  order  is  final  or  interlocutory,  but  the  distinction 
between  such  orders  is  in  no  place  expressly  stated. 

In  re  Lewis,  31  Chy.  Div.  p.  623,  Mr.  Justice  Chitty 
says : — 

"  I  do  not  hesitate  to  say  that  it  is  difficult  to  define  what 
is  a  final  and  what  is  an  interlocutory  order,  and  I  shall  not 
attempt  to  give  any  definition.  The  Court  of  Appeal  has 
not  attempted  to  give  an  exhaustive  definition,  and  the 
Legislature  in  the  Judicature  Act  of  1875,  sec.  12,  has  not 
given  such  a  definition." 

Notwithstanding    the    above    interpretation    of    "final 
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judgment"  in  the  Supreme  Court  Act,  the  same  difficulty^' .2, s.-s.{r). 
appears  to  arise  in  applying  the  definition  to  the  particular    ^JJf^i^jjjent- 
facts  of  each  case  as  arises  under  the  Judicature  Act,  and 
the  only  assistance  that  can  be  given  is  to  shew  how  the 
question  has  been  dealt  with  in  the  many  decisions  of  the 
Supreme  Court. 

Morris  v.  The  London  &  Canadian  Loan  Co.,  19  Can. 
S.C.R.  434. 

In  this  case  the  plaintiffs  brought  an  action  upon  twelve 
debentures  issued  by  a  municipality.  The  action  was  com- 
menced by  a  writ  of  summons  specially  endorsed,  a  copy  of 
M'hich  was  served  upon  the  defendants,  and  upon  their 
appearing  thereto,  the  plaintiffs  took  out  a  summons  pur- 
suant to  section  34  of  the  Court  of  Queen's  Bench  Act, 
1885,  Manitoba,  for  leave  to  sign  final  judgment  for  the 
amount  so  specially  endorsed  upon  the  writ.  After  argu- 
ment the  Chief  Justice  made  an  order  allowing  the  plain- 
tiffs to  sign  final  judgment.  Before  final  judgment  was 
signed,  defendants  appealed  from  the  order  to  the  full 
court,  where  the  appeal  was  dismissed.  Thereupon  an 
appeal  was  taken  to  the  Supreme  Court  of  Canada.  The 
respondents  moved  to  quash,  which,  after  argument,  was 
granted. 

Ritchie,  C.J.,  in  giving  his  reasons  for  judgment 
accepted  the  definition  of  Brett,  L.J.,  in  Standard  Discount 
Co.  v.  Lagrange,  3  C.P.D.  67,  which  had  also  been  subse- 
quently adopted  by  the  Court  of  Appeal  in  Salamon  v. 
Warner  (1891),  1  Q.B.  734,  namely,  that 

'*No  order,  judgment  or  other  proceeding  can  be  final 
which  does  not  at  once  affect  the  status  of  the  parties  for 
whichever  side  the  decision  may  be  given ;  so  that  if  it  is 
given  for  the  plaintiff  it  is  conclusive  against  the  defendant, 
and  if  it  is  given  for  the  defendant  it  is  conclusive  against 
the  plaintiff,  and  no  order  in  an  action  will  be  found  to  be 
final  unless  a  decision  upon  the  application  out  of  which  it 
arises,  but  given  in  favour  of  the  other  party  to  the  action, 
would  have  determined  the  matter  in  dispute." 

Lord  Esher,  in  Salamon  v.  Warner,  restated  the  defini- 
tion in  this  way : 

"If  the  decision,  whichever  way  it  is  given  will,  if  it 
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judgment. 


S.2,s.-s.(e).  stands,  finally  dispose  of  the  matter  in  dispute,  I  think  that 
Tud<?ment  ^^^  ^^^  purposes  of  the  rules  it  is  final.  On  the  other  hand, 
if  the  decision  if  given  in  one  way  will  finally  dispose  of 
the  matter  in  dispute,  but  if  given  in  the  other  will  allow 
the  action  to  go  on,  then  I  think  it  is  not  final  but  inter- 
locutory. ' ' 

In  3Io7'ris  v.  The  London  &  Canadian  Loan  Co.,  above, 
Strong,  J.,  without  giving  an  reasons,  expressed  the  opinion 
that  the  judgment  was  not  a  final  judgment,  while  Fournier 
and  G Wynne,  JJ.,  without  giving  any  reasons,  concurred 
in  quashing  the  appeal.  Patterson,  J.,  dissenting,  was  of 
the  opinion  that  "The  definition  of  'final  judgment'  in 
the  Interpretation  clause  of  the  Act  was  more  comprehen- 
sive than  the  definition  given  by  the  Court  of  Appeal  in 
the  above  cases  which  were  decisions  under  the  English 
orders  that  limit  the  time  for  appealing. ' ' 

In  1903,  the  Court  of  Appeal  in  England,  in  the  case  of 
Bozson  V.  Altruicham  Urban  District  Council  (1903),  1 
K.B.  547,  overruled  Salamon  v.  Warner.  This  was  an 
action  brought  to  recover  damages  for  breach  of  contract. 
An  order  in  the  following  terms  was  made  in  Chambers : — 

"It  is  ordered  that  the  action  be  transferred  to  the  non- 
jury list.  Questions  of  liability  and  breach  of  contract 
only  to  be  tried.  Rest  of  case  (if  any)  to  go  to  official 
referee. ' ' 

The  case  came  on  for  trial  where  the  learned  judge  held 
that  there  was  no  binding  contract  between  the  parties,  and 
made  an  order  dismissing  the  action,  upon  which  judg- 
ment was  subsequently  entered  for  the  defendants.  The 
plaintiff  appealed  from  the  order  in  Chambers.  Lord  Hals- 
bury  held  that  the  order  in  Chambers  was  a  final  order, 
while  Lord  Alverstone,  C.J.,  said:  "It  seems  to  me  that  the 
real  test  for  determining  this  question  ought  to  be  this,  does 
the  judgment  or  order  as  made  finally  dispose  of  the  rights 
of  the  parties?  If  it  does  then  I  think  it  ought  to  be 
treated  as  a  final  order,  but  if  it  does  not,  it  is  then,  in  my 
opinion,  an  interlocutory,  order. " 

Sir  F.  H.  June  concurred. 

Since  this  decision,  therefore,  it  would  appear  that 
Morris  v.  The  London  &  Canadian  Loan  Co.,  so  far  as  it  is 
based  upon  the  English  decisions,  is  not  an  authority. 
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Final  judgment — interlocutory  in  form.  S. 2, s.-s.(e). 

Final 

A  judgment  may  be  interlocutory  in  form  having  •'"  ^°^^"  " 
regard  to  the  main  action,  and  yet  be  final  in  its  effect 
upon  the  rights  of  the  parties,  and  so  be  the  subject  of  an 
appeal  to  the  Supreme  Court.  To  this  class  belong  inter- 
pleader issues,  attachments,  oppositions  and  proceedings 
of  that  character.  The  leading  decision  is  Macfarlane  v. 
Leclaire,  15  Moo.  P.C.  181. 

The  facts  of  that  case  were  as  follows : — 

34  Geo.  III.  c.  6,  s.  30,  Lower  Canada,  now  art.  68 
C.P.,  provided  that  the  judgment  of  the  Court  of  Appeals 
for  Lower  Canada  should  be  final  in  all  cases  where  the 
matter  in  dispute  did  not  exceed  the  sum  or  value  of  £500 
sterling.  The  plaintiff  L.  recovered  judgment  against  D. 
for  £417.  L.  in  his  declaration  claimed  a  writ  of  attach- 
ment before  judgment  against  the  goods  of  D.,  now  in  the 
hands  of  M.,  which  was  granted.  D.  suffered  judgment  by 
default.  L.  obtained  judgment  upon  his  writ  of  attach- 
ment and  seized  goods  in  the  hands  of  M.  to  the  value  of 
£1,642.  M.  alleged  that  he  had  purchased  the  goods  in 
question  from  P.,  and  the  Superior  Court  in  Quebec  dis- 
missed the  proceedings  against  M.  on  the  ground  that  P. 
was  not  a  party  thereto.  L.  appealed  to  the  Court  of 
Queen's  Bench  where  the  judgment  of  the  Superior  Court 
was  reversed.  M.  then  appealed  to  the  Judicial  Committee 
of  the  Priw  Council,  and  L.  moved  to  quash  on  the  ground 
that  the  judgment  below  was  interlocutory  and  not  final, 
as  to  which  the  Court  said : — 

"Although  the  judgment  is  interlocutory  in  form,  it  is 
final  in  its  effect  upon  the  rights  of  the  appellants.  The 
goods  which  they  claim  as  their  own  are  finally  and  con- 
clusively fixed  by  the  judgment  to  be  the  property  of  the 
original  debtor,  and  must  be  applied  in  satisfaction  of  his 
debts,  and  there  is  no  mode  by  which  the  appellants  can  be 
relieved  from  it  except  by  an  appeal. ' ' 

This  decision  is  discussed  in  Kinghorn  v.  Larue,  22  Can. 
S.C.R.  347,  but  not  with  respect  to  that  portion  of  it  which 
deals  with  final  and  interlocutory  judgments. 
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Final  judgment — reference  as  to  damages. 

There  is  another  class  of  cases  in  which  very  consider- 
able difficulty  may  be  found  in  determining  whether  or  not 
the  decision  is  final  or  interlocutory,  namely,  those  cases  in 
which  a  judgment  has  been  given  in  a  court  below  finally 
determining  some  legal  principle  involved  in  the  action, 
but  refers  certain  questions  such  as  the  damages  sustained 
or  the  taking  of  accounts,  etc.,  and  an  appeal  is  taken  from 
such  judgment  before  the  reference  has  been  proceeded 
with. 

Shaw  V.  St.  Louis,  8  Can.  S.C.R.  385. 

In  this  case  the  plaintiff  sued  for  a  balance  due  on  a 
building  contract.  Defendant  denied  the  claim  and  by  an 
incidental  demand  (counterclaim)  claimed  from  the  plain- 
tiff damages  for  defective  work.  The  Superior  Court  in 
1877  gave  judgment  for  the  plaintiff  and  dismissed  the 
incidental  demand.  In  1880  the  Court  of  Queen's  Bench 
on  appeal  found  for  the  plaintiff,  but  held  the  defendant 
entitled  to  have  the  plaintiff's  claim  reduced  by  the  cost 
of  rebuilding  the  defective  work,  and  remitted  the  case  to 
the  Superior  Court  to  have  this  ascertained.  Upon  a  report 
of  experts,  the  Superior  Court  in  1881  gave  judgment  for 
the  balance  due  to  the  plaintiff  and  this  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench  in  1882.  On 
appeal  to  the  Supreme  Court  of  Canada  from  the  last 
judgment  of  the  Court  of  Queen's  Bench,  it  was  contended 
by  the  respondent  that  the  present  appellant  not  having 
appealed  from  the  judgment  of  the  Court  of  Queen's 
Bench  in  1880,  that  judgment  was  chose  jugee,  and  the 
correctness  of  it  could,  not  be  raised  upon  the  appeal  from 
the  judgment  of  the  same  court  in  1882. 

Fournier,  J.,  was  of  the  opinion  that  an  appeal  could 
have  been  taken  to  the  Supreme  Court  of  Canada  from 
the  judgment  of  1880.  Even  if  no  such  appeal  lay  and 
that  judgment  was  interlocutory,  the  defendant  had 
acquiesced  in  it  by  taking  part  in  an  expertise  and  had 
under  the  French  jurisprudence  thereby  disentitled  him- 
self to  have  that  judgment  reviewed. 

Taschereau,  J.,  who  gave  the  judgment  of  the  majority 
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of  the  Court,  declined  to  express  an  opinion  as  to  whether  S.  2, 3.-s.(e). 
or  not  an  appeal  lay  from  the  judgment  of  1880,  saying : —    Tudament 

"The  judgment,  if  any,  that  Shaw  has  to  complain  of, 
is  the  judgment  of  1880,  but  on  an  appeal  from  the  judg- 
ment of  1882  he  is  precluded  from  impeaching  this  judg- 
ment of  1880,  and  this  whether  or  not  he  had  the  right  to 
appeal  to  this  Court  from  the  said  judgment  of  1880.  If 
he  had  no  right  to  appeal,  there  is  chose  jugee.  If  he  had 
a  right  to  appeal,  but  did  not  exercise  his  right,  there  is 
also  chose  jugee.  The  maxim  'I'interlocutoire  ne  lie  pas 
le  juge'  cannot  have  any  application  to  an  interlocutory 
judgment  given  by  an  Appeal  Court  and  transmitted  to 
the  Superior  Court  for  execution.  This  maxim  applies  to 
the  very  tribunal  that  rendered  the  interlocutory  judgment, 
that  is  to  say,  if  the  Superior  Court,  for  instance,  renders 
a  purely  interlocutory  judgment,  it  may,  in  certain  cases, 
at  the  final  judgment,  not  be  bound  by  this  interlocutory. 

"But  to  extend  this  doctrine  to  the  judgment  of  a 
Court  of  Appeal,  and  make  it  say  ' I'interlocutoire  de  la 
Cour  d'Appel  ne  lie  pas  le  tribunal  de  premiere  instance' 
seems  to  me  untenable." 

In  Ontario  &  Quebec  Rly.  Co.  v.  Marcheterre,  17  Can. 
S.C.R.  141,  the  preceding  case  was  reviewed.  The  facts 
here  were  as  follows : — 

The  plaintiff,  an  employee,  sued  the  defendant  company 
for  damages  resulting  from  negligence  of  a  co-employee. 
To  this  the  company  pleaded  denying  plaintiff's  allegations 
generally  and  specially  denying  that  the  plaintiff  ever  was 
employed  by  the  company;  denying  also  the  damages  and 
any  indebtedness,  but  not  claiming  that  the  action  was 
prescribed.  The  trial  judge  dismissed  the  action  because 
over  one  year  had  elapsed  between  the  date  of  the  accident 
and  the  bringing  of  the  suit.  The  Superior  Court  in  review 
reversed  the  judgment  below,  holding  that  prescription 
had  not  been  pleaded  and  in  any  event  had  been  waived  by 
the  conduct  of  the  company ;  and  proceeding  to  deliver  the 
judgment  which  the  court  of  first  instance  should  have 
rendered,  declared  that  the  plaintiff  was  entitled  to  recover 
damages  from  the  defendants,  and  ordered  the  cause  to 
be  remitted  to  the  court  of  first  instance  for  the  purpose  of 
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S.2,s.-s.(e).  determining  the  amount  of  such  damages.  The  defendants 
^*dtrment.  appealed  to  the  Court  of  Queen's  Bench,  and  the  plaintiff 
moved  to  quash  the  appeal. 

The  Court  of  Queen's  Bench  granted  the  motion  to 
quash,  holding  that  the  judgment  below  was  not  one  which 
was  appealable  de  piano  under  art.  1116  (now  art.  46), 
and  no  leave  had  been  obtained  under  art  1119  (now  art. 
1211). 

An  appeal  to  the  Supreme  Court  of  Canada  was 
quashed,  the  Court  holding  that  the  judgment  of  the  Court 
of  Queen's  Bench  was  purely  and  simply  one  of  a  question 
of  procedure  which  determined  nothing,  but  that  the  writ 
of  error  as  issued  was  illegal  and  voidable,  and  that  "the 
judgment  quashing  the  writ  of  error  on  an  interlocutory 
proceeding,  though  final  as  to  that  appeal,  is  an  interlocu- 
tory judgment  in  the  cause." 

Referring  to  Shaw  v.  St.  Louis  {supra,  page  12),  the 
appellant  argued  that  he  might  eventually  find  himself  pre- 
cluded from  appealing  to  the  Supreme  Court  from  the  final 
judgment  in  the  cause.     As  to  this  the  Court  said: — 

"Whether  that  is  so  or  not,  a  point  which  of  course  we 
have  not  to  determine  here,  that  will  be  simply  because 
the  statute  does  not  provide  for  an  appeal  in  such  case." 

Baptist  V.  Baptist,  21  Can.  S.C.R.  425. 

The  plaintiff  brought  an  action  to  set  aside  a  deed. 
Before  judgment  the  plaintiff  died  and  the  respondent 
petitioned  to  be  allowed  to  continue  the  action  on  the 
ground  that  she  was  a  legatee  under  plaintiff's  will.  The 
appellants  contested  this  alleging  that  the  will  set  up  had 
been  revoked  by  a  later  one,  to  which  the  respondent 
replied  that  the  later  will  was  null  and  void. 

The  Superior  Court  upheld  the  later  will,  and  declared 
respondent  entitled  to  continue  the  action.  This  judgment 
was  reversed  by  the  Court  of  Queen's  Bench. 

On  appeal  the  Supreme  Court  held  that  although  in 
form  this  judgment  was  in  one  sense  interlocutory  and  only 
upon  a  side  issue,  the  controversy  between  the  parties  had 
been,  as  far  as  could  be  in  a  provincial  court,  determined 
and  concluded,  and  although  the  judgment  as  to  the  will 
would   not   bind   the    Supreme    Court   on   the   subsequent 
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appeal  from  a  judgment  in  the  action  to  set  aside  the  deed,  S.2,  s.-s.(e). 
it  would  remain  in  force  as  res  judicata  between  the  parties    'j^dc^raent 
upon  the  validity  of  the  will.     The  judgment,  therefore, 
was  final  and  the  Supreme  Court  had  jurisdiction. 

The  Queen  v.  Clark,  21  S.C.R.  656. 

The  respondents  had  a  contract  with  the  Crown  for 
public  printing  and  supplying  of  stationery,  but  the  eon- 
tract  did  not  expressly  provide  that  the  Crown  should  be 
bound  to  have  all  the  work  performed  and  material  sup- 
plied solely  by  the  respondents.  The  Public  Printing  Act, 
32-33  V.  c.  7,  required  that  contracts  for  such  work  and 
material  must  be  upon  tender.  The  respondents  alone  had 
a  contract  with  the  Crown  arising  out  of  a  tender  and  made 
pursuant  to  such  statute.  The  petition  of  the  respondents 
alleged  that  the  Crown  had  purchased  large  quantities 
from  other  persons  without  public  notice  of  tender  there- 
for, and  without  order  in  council,  and  in  violation  of  the 
statute,  to  the  loss  and  damage  of  the  suppliants.  To  this 
the  Crown  pleaded,  first,  denying  that  it  had  purchased 
stationery  from  other  parties  as  alleged,  and  also  that  the 
suppliants  were  not  under  the  tender  and  contract  entitled 
to  supply  all  the  paper  required  by  the  Crown. 

When  the  case  came  on  for  hearing  in  the  Exchequer 
Court,  in  1887  the  contracts  as  set  forth  in  the  petition  of 
right  were  admitted  by  counsel  for  the  Crown,  and  no 
evidence  in  support  of  the  defence  being  offered,  a  judg- 
ment was  pronounced  referring  to  referees  to  report  as  to 
what,  if  any,  paper  embraced  in  the  contract  had  been  pur- 
chased from  parties  other  than  the  suppliants,  and  secondly, 
the  loss  of  profit  to  the  suppliants,  and  further  considera- 
tion, and  costs  were  reserved. 

An  appeal  from  the  final  report  of  the  referee  finding 
the  loss  of  profits  to  be  $37,990.00,  was  taken  to  the  Exche- 
quer Court,  but  was  dismissed.  The  report  of  the  referee 
was  confirmed,  and  it  was  ordered  and  adjudged  that  the 
suppliants  were  entitled  to  recover  from  the  Crown  the 
said  sum. 

Upon  appeal  to  the  Supreme  Court  of  Canada  from  this 
judgment,  the  Crown  claimed  the  right  to  impugn  not  only 
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•  the  ultimate  judgment,  but  also  the  judgment  given  at  the 
trial  in  1887,  but  it  was  held  that  the  first  judgment  could 
not  be  reviewed  and  that  the  only  matter  open  upon  the 
appeal  was  to  impugn  the  finding  of  the  referee  as  to  the 
quantum  of  damages,  the  result  of  which  was  to  give  the 
suppliant  the  same  benefit  as  if  the  final  judgment  had 
expressly  held  that  taking  the  contract  and  statute  together, 
the  suppliants  had  an  exclusive  right  to  supply  the  work 
and  material  mentioned  in  the  contract.  Gwynne  and 
Patterson,  JJ.,  dissenting,  were  of  the  opinion  that  the 
only  judgment  which  adjudicated  upon  the  issue  raised  by 
the  pleadings  was  the  judgment  appealed  from. 

Desaulniers  v.  Payette,  35  Can.  S.C.R.  1. 

In  this  case  the  appellants  filed  an  opposition  afin  de 
charge  to  seizure  and  sale  of  property  and  thereupon  the 
opposants  were  ordered  by  the  Superior  Court  to  furnish 
security  to  indemnify  the  execution  creditor.  This  judg- 
ment was  affirmed  by  the  Court  of  King's  Bench.  An 
appeal  to  the  Supreme  Court  was  quashed  on  the  ground 
that  the  judgment  was  interlocutory  and  not  final.  The 
opposants  failed  to  give  the  security  and  the  opposition 
was  dismissed  by  the  Superior  Court  which  was  affirmed 
by  the  Court  of  King's  Bench.  The  opposant  now  appealed 
to  the  Supreme  Court  and  attempted  to  attack  in  such 
appeal  the  interlocutory  judgment  above  mentioned,  but 
the  Court  held  that  the  interlocutory  judgment  was  res 
judicata  and  that  when  this  appeal  came  before  the  Court 
of  King's  Bench  the  second  time,  that  Court  could  not  but 
hold  as  it  did  by  the  judgment  now  appealed  from,  that  the 
Superior  Court  had  committed  no  error  when  it  had  simply 
acted  in  accordance  with  the  judgment  rendered  upon  the 
first  appeal,  and  if  the  Court  of  Appeal  had  rendered 
the  judgment  that  it  was  bound  in  law  to  give,  the  appel- 
lant's attempt  to  shew  error  in  that  judgment  necessarily 
failed,  and  if  there  was  no  error  on  the  part  of  the  Court 
of  King's  Bench,  the  Supreme  Court  could  not  reverse  it. 

Belcher  v.  McDonald  (1904),  App.  Cas.  429. 
In  this  case  the  plaintiff  brought  an  action  to  recover, 
first,   the   payment   of  the  sum   of  $50,000   with   interest 
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thereon  due  on  a  note  made  by  defendant  McDonald  to  the  ^-.2.3.-3.(6). 
plaintiff's  testator,  dated  September  19th,  1898,  and,  ^'j'^^gj^g^j.. 
secondly,  the  sum  of  $879.80,  being  for  an  unpaid  balance. 

The  trial  judge  on  the  23rd  of  ISlay,  1901,  dismissed  the 
action  so  far  as  related  to  the  document  of  September  19th, 
1898,  and  ordered  a  reference  to  inquire  into  the  state 
of  the  accounts  between  the  plaintiff's  testator  and  the 
defendant  without  reference  to  the  said  document,  and  on 
the  25th  September  confirmed  the  referee's  report  and  dis- 
missed the  action  with  costs. 

The  question  in  issue  was  whether  or  not  the  judgment 
of  the  23rd  May,  1901,  was  a  final  one,  because  if  final  the 
parties  not  having  appealed  within  the  time  provided  by 
the  practice  in  the  court  below,  the  judgment  as  to  the 
$50,000  was  res  judicata;  whereas,  if  that  judgment  was 
not  final,  an  appeal  would  lie  from  the  above  judgment  of 
the  25th  September. 

Held,  that  the  judgment  of  the  23rd  May  was  a  final 
judgment  and  that  the  judgment  in  the  court  below  which 
proceeded  upon  the  assumption  that  the  judgment  in  Sep- 
tember was  the  only  final  judgment  in  the  matter,  should 
be  reversed  and  set  aside. 

Corporation  of  the  City  of  Toronto  v.  The  Metallic  Boof- 
ing  Co.,  Supreme  Court,  April  4th,  1906. 

This  was  an  action  brought  against  the  appellants  claim- 
ing for  loss  and  damage  under  a  building  contract,  the  sum 
of  $7,137  and  costs.  The  trial  judge  held  that  the  plain- 
tiffs were  entitled  to  be  paid  for  the  work  done,  and  that 
there  should  be  a  reference  to  the  Master  to  take  accounts 
on  the  footing  of  a  quantum  meruit.  Before  the  accounts 
were  taken  the  defendants  appealed  from  this  judgment, 
but  the  appeal  was  dismissed.  On  a  further  appeal  taken 
to  the  Supreme  Court  of  Canada  the  respondents  moved  to 
quash  for  want  of  jurisdiction. 

After  argument  the  majority  of  the  Court  held  that 
there  was  jurisdiction  to  hear  the  appeal,  and  the  following 
reasons  for  judgment  were  orally  delivered: — 

"Girouard,  J.,  was  of  opinion  that  the  amount  in  con- 
troversy exceeded  $1,000. 
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"Davies,  J.,  was  of  opinion  that  applying  the  decision 
of  the  Privy  Council  in  Belcher  v.  Macdonald  (1903), 
Appeal  Cases,  to  the  present  case,  an  appeal  would  lie  from 
the  judgment  a  quo. 

"Idington,  J.,  dissenting,  was  of  opinion  that  according 
to  the  settled  jurisprudence  of  the  Court  no  appeal  would 
lie  in  this  case,  and  that  the  use  of  the  words  in  60-61 
V.  c.  24,  s.  1,  ss.  (c),  "Matter  in  controversy  in  the 
appeal, ' '  made  it  clear  that  until  the  amount  in  controversy 
was  determined  by  the  courts  below  no  appeal  would  lie. 

"Maclennan,  J.,  was  of  opinion  that  the  Court  had  jur- 
isdiction. ' ' 

Johnson's  Company  v.  Wilson,  Supreme  Court,  June 
5th,  1906. 

The  plaintiffs,  appellants,  were  the  owners  of  a  parcel 
of  land,  and  the  defendants,  respondents,  were  the  owners 
of  an  adjoining  lot.  The  action  was  one  of  bornage  to 
settle  the  boundaries  between  the  lots.  The  plaintiffs  asked 
by  the  conclusion  of  their  action  that  the  boundary  be  estab- 
lished in  accordance  with  an  original  survey  and  subdivi- 
sion made  by  one  Poudrier.  The  defendants  did  not  plead 
to  the  action.  A  judge  of  the  Superior  Court,  according 
to  the  practice  in  the  Province  of  Quebec,  upon  motion 
appointed  two  surveyors  to  make  an  examination  and 
report  upon  the  matters  in  issue.  The  surveyors  differed 
in  their  reports,  one  being  in  favour  of  the  plaintiff  and 
the  other  of  the  defendant.  When  the  case  came  on  to  be 
heard  on  the  merits,  the  court,  in  April,  1904,  ordered  the 
bornage  to  be  made  according  to  the  subdivision  originally 
laid  down  by  Poudrier.  The  surveyor  went  on  and  carried 
out  the  instructions  of  the  court,  and  his  report  was  homo- 
logated by  the  same  judge  of  the  Superior  Court  in  June, 
1904.  An  appeal  was  taken  both  from  the  judgment  of 
April  and  the  judgment  of  June,  and  the  Court  of  King's 
Bench  reversed  the  Superior  Court  and  ordered  the  case  to 
be  remitted  to  the  Superior  Court  and  that  the  experts 
proceed  to  establish  the  line  according  to  the  pretentions  of 
the  defendants.  The  plaintiffs  thereupon  appealed  to  the 
Supreme  Court,  and  the  defendants  moved  to  quash  on  the 
ground  that  the  judgment  appealed  from  was  interlocutory 
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and  not  final.     After  argument  the  motion  to  quash  was^^.  2,  s.-3.(e). 

Willson  V.  Shaivinigan  Carbide  Co.,  37  Can.  S.C.R.  535. 

In  this  action  the  Shawinigan  Carbide  Co.,  respondents, 
asked  to  have  certain  letters  patent  of  invention  issued  to 
the  appellant  declared  invalid  and  a  certain  contract 
declared  null  and  void.  To  this  the  appellant  filed  a 
declinatory  exception  on  the  ground  of  want  of  jurisdiction 
of  the  Superior  Court  of  the  Province  of  Quebec  to  try  the 
action.  This  declinatory  exception  was  maintained  by  the 
Superior  Court  and  the  action  dismissed,  but  on  appeal  to 
the  Court  of  King's  Bench  the  judgment  of  the  Superior 
Court  was  reversed.  The  present  appeal  was  thereupon 
taken  and  the  respondents  moved  to  quash  on  the  ground 
that  the  judgment  dismissing  the  declinatory  exception  was 
interlocutory  and  not  final. 

Held:  "The  judgment  appealed  from  does  not  dispose 
of  the  whole  case  but  merely  an  incident  raised  by  a 
declinatory  exceptio7i  which  was  maintained  by  the  trial 
court  and  rejected  by  the  Court  of  Appeal.  Of  course  in 
both  the  trial  court  and  the  Court  of  Appeal  the  question 
cannot  be  raised  again.  It  is  there  chose  jugee,  but  it  can 
be  raised  here  if,  after  being  disposed  of  on  the  merits,  the 
case  comes  up  again  before  this  Court. ' ' 

Final  judgment — demurrers. 

Bank  of  B.N.A.  v.  Walker,  Cout.  Dig.  88. 

Action  to  recover  damages  for  maliciously  causing  to  be 
issued  a  writ  of  attachment.  The  county  judge  granted 
the  defendant's  petition  for  a  writ  and  after  same  had  been 
executed  the  order  was  set  aside  by  the  Supreme  Court  of 
British  Columbia.  The  declaration  contained  eight  counts, 
to  six  of  which  the  jury  found  a  verdict  for  plaintifiP,  but 
judgment  was  not  entered  then  by  the  trial  judge  until  the 
demurrers  had  been  argued  before  the  full  court  and  over- 
ruled. The  7th  and  8th  counts  of  the  declaration  were  so 
framed  that  a  verdict  thereon  in  favour  of  the  plaintiff,  if 
supported  by  the  evidence,  would  stand  whatever  might  be 
the  decision  of  the  Court  upon  the  demurrers. 
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S.2,  s.-s.(e).        Held,  that  the  judgment  upon  the  demurrers  was  inter"- 

^Tudgment.  locutory  and  not  final. 

Demurrers. 

Beid  V.  Ramsay,  Cout.  Dig.  86. 

In  an  action  (Sup.  Ct.  P.E.I.)  for  assault  and  false 
imprisonment,  defendants  justified  by  ca.  sa.  issued  against 
plaintiff  under  a  judgment  against  him.  By  replication 
plaintiff  alleged  that  the  capias  issued  in  blank  and  was 
filled  up  with  the  necessary  particulars  after  the  sealing 
and  delivery,  and  also  that  it  was  sealed,  issued  and 
delivered  without  a  praecipe.  To  these  replications  the 
defendants  demurred,  and  to  the  latter  replication  pleaded 
a  rejoinder  that  after  the  issue  of  the  writ  their  attorney 
transmitted  a  pracipe  to  the  prothonotary.  To  this  re- 
joinder the  plaintiff'  demurred.  Judgment  was  for  the 
plaintiff'  on  all  the  demurrers  and  defendants  appealed  to 
the  Supreme  Court  of  Canada.  The  respondent  moved  to 
quash  upon  the  ground  that  the  judgment  was  interlocutory 
and  not  final  within  the  meaning  of  the  Supreme  &  Exche- 
quer Courts  Act,  there  being  issues  of  fact  to  be  decided 
on  the  pleadings  which  were  not  disposed  of  by  the  judg- 
ment upon  the  demurrers.     Appeal  quashed. 

Gladwin  v.  Cummmgs,  Coutlee's  Digest,  88. 

A  judgment  upon  a  demurrer  will  not  be  appealable  to 
the  Supreme  Court  unless  it  has,  or  if  given  the  other  way 
would  have  had,  the  effect  of  disposing  of  the  plaintiff's 
claim  or  some  part  thereof. 

Kandick  v.  Morrison,  2  Can.  S.C.R.  12. 

In  this  case  the  defendant  demurred  to  a  declaration 
on  the  ground  that  the  action  purported  to  be  for  a 
devastavit,  while  no  allegation  of  a  devastavit  was  made 
in  the  declaration.  The  court  below  held  that  the  demurrer 
was  frivolous  and  irregular.  Thereupon  the  defendant 
appealed  to  the  Supreme  Court.  The  appeal  was  quashed 
on  the  ground  that  the  rule  setting  aside  the  demurrer  was 
simply  an  order  on  a  mere  matter  of  practice  and  not  a 
final  judgment  appealable  under  the  Supreme  &  Exchequer 
Courts  Act. 
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Chevalier  v.  Cuvillier,  4  Can.  S.C.R.  605.  s.2,s.-s.(c). 

Final 

This  was  an  appeal  from  the  judgment  of  the  Court  of  judgment. 
Queen's  Bencli,  appeal  side,  Quebec,  affirming  a  judgment ^®™'^"^'"^- 
of  the  Superior  Court  which  maintained  a  demurrer  of  the 
defendant,  respondent,  to  part  of  the  plaintiff's,  appellant's, 
declaration.  Upon  appeal  to  the  Supreme  Court  it  was 
contended  that  the  judgment  was  not  final;  that  it  only 
decided  part  of  the  case,  and  if  the  judgment  of  the  court 
below  was  reversed,  the  parties  would  have  to  go  back  to 
the  Superior  Court,  and  when  a  final  judgment  in  the 
action  was  pronounced  on  the  merits  the  whole  case  might 
come  back  to  the  Supreme  Court  again,  and  that  Parlia- 
ment never  contemplated  by  the  Act  two  appeals  to  the 
Supreme  Court  in  the  same  case.  For  the  appellant  it 
was  argued  that  as  the  case  then  stood,  the  action  was  dis- 
missed as  regards  the  greater  amount  claimed  and  a  remedy 
left  only  as  to  the  smaller,  and  that  if  the  appellant  should 
succeed  in  the  Superior  Court  for  the  smaller  amount  still 
remaining  in  dispute,  he  could  not  appeal  from  such  a 
judgment  in  his  favour. 

Held,  that  the  judgment  of  the  Court  of  Queen's  Bench 
finally  determined  and  put  an  end  to  the  appeal,  and  was  a 
judicial  proceeding  within  the  meaning  of  these  words  as 
contained  in  the  interpretation  of  "final  judgment"  in 
section  9  of  the  Supreme  Court  Amendment  Act  (now  sec- 
tion 2,  Supreme  Court  Act). 

Shields  V.  Peak,  8  Can.  S.C.R.  579. 

This  was  an  action  for  goods  sold  and  delivered  and 
contained  a  count  alleging  fraud,  for  the  purpose  of  bring- 
ing the  defendant  within  the  provision  of  section  136'  of 
the  Insolvent  Act.  To  this  the  defendant  by  his  third  plea 
alleged  that  the  contract  was  made  in  England.  The 
plaintiff  demurred.  The  Court  of  Common  Pleas,  Ontario, 
gave  judgment  for  the  plaintiff  on  the  demurrer  and  this 
judgment  was  affirmed  by  the  Court  of  Appeal.  Strong, 
J.,  said: — 

".In  the  case  of  Chevalier  v.  Cuvillier  it  was  determined 
that  an  appeal  was  well  brought  where  the  judgment  in 
the  court  of  original  jurisdiction  was  not  final,  but  was. 
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as  in  the  present  case,  a  judgment  on  a  demurrer  to  part 
of  the  action  only;  and  this  decision  proceeded  upon  the 
ground  that  the  judgment  of  the  provincial  court  of 
Appeal  from  which  the  appeal  to  this  Court  was  immedi- 
ately brought,  was  a  final  judgment  in' a  judicial  proceed- 
ing M^ithin  the  meaning  of  the  third  section  of  the  Act  of 
1879,  now  section  28  of  the  Supreme  &  Exchequer  Courts 
Act." 

Rattray  v.  Larue,  15  Can.  S.C.R.  102. 

Article  269  C.C.  provides  as  follows: — 

"If  during  the  tutorship  a  minor  happens  to  have  any 
interest  to  discuss  judicially  with  his  tutor,  he  is  for  such 
case  given  a  tutor  ad  hoc  whose  powers  extend  only  to  the 
matters  to  be  discussed." 

Articles  220  and  221  C.C. P.  provide  as  follows: — 

"220.  Every  person  interested  in  an  action  between 
other  parties  inay  intervene  therein  at  any  time  before 
judgment." 

"221.  An  intervention  is  made  by  a  declaration  in 
ordinary  form  containing  all  the  grounds  which  justify  the 
party  in  intervening." 

The  respondent,  as  tutor  ad  hoc  to  minor  children,  inter- 
vened in  a  suit  pending  between  W.H.  in  his  quality  of 
curator  to  the  institute  {greve),  and  the  appellant  as 
trvistee  appointed  to  administer  the  property  of  the  sub- 
stitution. The  appellant  demurred  to  the  intervention  on 
the  following  grounds:  — 

1.  Because  the  intervening  party  had  no  right  to  become 
joint  plaintiff  with  the  plaintiff  as  by  his  intervention  he 
sought  to  do. 

2.  Because  the  grounds  of  the  intervention  purported 
to  be  in  the  nature  of  an  answer  to  the  pleas  filed  by  the 
defendant,  and  the  intervening  party  could  not  be  heard 
to  urge  reasons  which  the  plaintiff  could  not  himself  urge. 

3.  Because  the  grounds  alleged  by  the  intervening  party 
could  only  be  the  subject  of  a  direct  action  against  the 
defendant. 

4.  Because  the  intervening  party  had  no  right  to  set  up 
in  the  present  cause  any  ground  of  complaint  which  he  had 
against  the  plaintiff. 
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5.  Because  the  intervening  party  had  no  legal  status  as  S.2, 3.-3.(e). 
a  tutor  ad  hoc  to  support  the  ground  of  his  complaint.  \^fd<»ment. 

The  demurrer  was  maintained  by  the  Superior  Court,  Demxirrers. 
but 'this  judgment  was  reversed  by  the  Court  of  Queen's 
Bench.     On  appeal  to  the  Supreme  Court  of  Canada,  the 
judgment  of  the  Superior  Court  was  restored. 

Shaw  V.  C.P.  Ely.  Co.,  16  Can.  S.C.R.  703. 

In  an  action  for  a  breach  of  contract  by  a  railway 
company  to  carry  the  plaintiff's  goods  in  safety,  the  defen- 
dant set  up  a  special  contract  limiting  its  liability  to  $100, 
to  which  the  plaintiff  made  two  replications,  one  of  which 
was  that  the  special  contract  could  not  avail  against  the 
provisions  of  section  25  of  the  Railway  Act  of  1879.  The 
defendant  demurred  to  this  replication  on  the  ground  that 
it  was  a  departure  from  the  declaration  which  was  in  con- 
tract, while  the  replication  was  in  tort.  The  demurrer  was 
allowed  in  the  courts  below  and  an  appeal  to  the  Supreme 
Court  was  quashed  on  the  ground  that  the  judgment  was 
not  final. 

McKean  v.  Jones,  19  Can.  S.C.R.  489. 

The  defendant  demurred  to  a  bill  alleging  that  C.  and 
also  B.  &  C.  were  necessary  parties.  The  demurrer  was 
overruled  and  the  defendant  did  not  appeal,  but  raised  the 
«ame  defence  by  his  answer. 

Held,  Strong  and  Patterson,  JJ.,  dissenting,  that  the 
judgment  on  the  demurrer  not  having  been  appealed 
against  it  was  res  judicata  and  it  was  not  open  to  the 
defendant  to  raise  the  same  objection  in  the  Supreme 
Court,  but  if  so  these  persons  were  necessary  parties. 

Griffith  V.  Harivood,  30  Can.  S.C.R.  315. 

Held,  that  a  judgment  affirming  a  dismissal  of  a  plea  of 
prescription  when  other  pleas  remain  on  the  record,  is  not 
a  final  judgment  from  which  an  appeal  lies  to  the  Supreme 
Court. 

Simard  v.  Townshend,  6  L.C.R.  147. 
In  this  case  the  defendant  demurred  to  the  plaintiff's 
•declaration.      The  demurrer  was  allowed  in  the  court  of 
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S. 2, s.-s.(c).first  instance  and  the  action  dismissed.  An  appeal  to  the 
iudgment.  Court  of  Queen 's  Bench  was  allowed  and  the  record  ordered 

Demurrers,  back  to  the  court  below  for  proof  of  the  facts  in  issue.  The 
defendant  applied  to  the  Court  of  Queen's  Bench  for  leave 
to  appeal  to  the  Privy  Council,  but  the  application  was 
refused,  the  Court  holding  that  the  judgment  of  the  Court 
of  Appeal  was  interlocutory  and  not  final. 

Lacroix  v.  Morcau,  15  L.C.R.  485. 

This  was  an  action  aii  petitoire,  the  plaintiff  alleging 
that  he  had  acquired  the  lands  in  question  with  others  from 
one  G.  who  had  bought  them  from  A.R.  and  M.R.,  the 
latter  being  proprietors  in  virtue  of  a  judgment  which 
rescinded  a  sale  made  to  one  P.  M.  was  made  mis-en-cause 
by  R.,  the  defendant,  who  purchased  from  him  the  lands 
in  question,  and  who  pleaded  that  A.R.  and  M.R.  had  sold 
to  one  L.  everything  acquired  by  them  from  P.  and  that  the 
judgment  rescinding  the  sale  to  P.  had  been  obtained  by  L. 
for  his  own  use  and  benefit  and  that  he  had  taken  posses- 
sion of  the  lands  affected  by  the  said  judgment;  that  L. 
had  effected  a  commutation  of  the  tenure;  that  A.R.  and 
M.R.  had  ratified  and  confirmed  the  sale  to  L. ;  that  subse- 
quently, in  an  action  brought  by  one  D.  the  lands  in  ques- 
tion had  been  sold  and  purchased  by  M.,  who  registered  his 
title  and  subsequently  sold  it  to  one  Davidson,  from  whom 
the  defendant  R.  had  purchased.  By  a  second  exception 
the  mis-en-cause  alleged  that  the  purchase  by  the  plaintiff 
from  G.  was  fraudulent  and  that  long  before  this  convey- 
ance R.  had  sold  to  one  J.  By  a  third  exception,  while 
denying  that  G.  had  acquired  any  right  in  the  land,  defen- 
dant claimed  to  be  reimbursed  for  her  improvements  made 
on  the  land.  The  plaintiff  replied  to  these  exceptions  by  an 
allegation  of  fraud  on  the  part  of  L.  The  mis-en-cause 
demurred  to  this  reply  on  four  grounds:  first,  because  the 
plaintiff  did  not  allege  that  the  fraudulent  conveyance  had 
been  declared  null  and  that  the  conclusions  of  the  reply 
could  not  arise  before  such  decision  or  annulling ;  secondly, 
because  the  conveyances  in  question  could  not  be  attacked 
by  a  simple  reply,  but  only  by  a  direct  action  against  all 
the  parties;  thirdly,  because  L.  had  not  acquired  a  right 
to  plead  the  nullity  of  the  conveyances  in  question,  and 
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fourthly,  because  more  than  ten  years  had  elapsed  since  the  S.2,  s.-s.(e). 
conveyances  in  question  and  prescription  had  arisen  against  ^fu^ornent 
any  demand  for  rescission.  Demurrers. 

Upon  this  demurrer,  the  Superior  Court  gave  judgment 
maintaining  the  demurrer  with  costs  and  rejecting  that 
part  of  the  special  answers  referred  to  in  the  demurrer. 
An  appeal  was  taken  from  this  judgment  to  the  Court  of 
Appeal  where  the  judgment  was  affirmed.  The  plaintiff 
then  applied  for  leave  to  appeal  to  Her  Majesty's  Privy 
Council,  but  the  Court  of  Queen's  Bench  refused  the  appli- 
cation, holding  that  the  judgment  in  question  was  inter- 
locutory and  not  final. 

Final  judgment — chamber  order. 

Wallace  v.  Bossom,  2  Can.  S.C.R.  488. 

Execution  having  issued  upon  a  judgment  in  favour  of 
the  plaintiff,  defendant  applied  to  the  Chief  Justice  of  the 
Supreme  Court  of  Nova  Scotia  in  Chambers  to  set  same 
aside.  The  Chief  Justice  granted  a  rule  nisi  returnable  in 
Chambers,  but  the  rule  was  argued  in  court,  and  judgment 
pronounced  by  the  court  making  the  rule  absolute. 

Held,  Strong,  J.,  dissenting,  that  the  order  in  question 
was  a  final  judgment. 

Morris  v.  London  &  Canadian  Loan  &  Agency  Co.,  19 
Can.  S.C.R.  434. 

The  plaintiff  obtained  an  order  in  Chambers  giving  him 
liberty  to  sign  final  judgment  against  defendants  for  the 
amount  due  on  certain  debentures.  An  appeal  to  the  full 
court  of  Manitoba  from  this  order  was  unanimously  dis- 
missed. A  further  appeal  to  the  Supreme  Court  of  Can- 
ada was  quashed  on  the  ground  that  the  judgment  was  not 
final. 

Gladwin  v.  Cummings,  Cout.  Dig.  88. 

Action  of  replevin  to  recover  125  barrels  of  flour.  Plain- 
tiffs were  indorsees  of  a  bill  of  lading  of  the  goods,  which 
were  held  by  the  defendant  as  freight  agent  of  the  I.C.R. 
at  Truro.  The  action  was  begun  and  the  goods  were  reple- 
vied and  the  writ  was  served  on  9th  April,  1881.   A  default 
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S.2,s.-s.fe).  was  marked  on  25th  April,  1881.  On  10th  September, 
iud<^ment.  l^^l,  plaintiffs'  attorney  issued  a  writ  of  inquiry  under 

Chamber  which  damages  were  assessed  under  R.S.N.S.  (4  ser.  ch.  94, 
order.  ggg  55 )  j^jj  order  nisi  to  remove  the  default  and  let  in 
defendant  to  defend  was  taken  out  on  11th  October,  1881, 
and  discharged  with  costs.  The  judgment  being  affirmed 
on  appeal  (4  Russ.  &  Geld.  168).  R.S.N.S.  (4  ser.)  ch.  94, 
sec.  75,  enacts  that  it  shall  be  lawful  for  the  Court  or  a 
judge  at  any  time  within  one  year  after  final  judgment  to 
let  in  defendant  to  defend  upon  application  supported  by 
satisfactory  affidavits  accounting  for  his  non-appearance 
and  disclosing  a  defence  upon  the  merits,  etc.  Held,  that 
the  judgment  appealed  from  was  not  a  final  judgment 
within  the  meaning  of  section  3  of  the  Supreme  Court 
Amendment  Act  of  1879,  and  was  not  appealable.  Held, 
also,  that  if  the  Court  could  entertain  the  appeal,  the 
matter  was  one  of  procedure  and  entirely  within  the  dis- 
cretion of  the  court  below,  and  this  Court  would  not  inter- 
fere.    Appeal  dismissed  with  costs. 

Stanton  v.  Canada  Atlantic  Ely.  Co.,  Cout.  Dig.  89. 

On  motion  to  quash  an  interim  injunction,  Mathieu,  J., 
suspended  its  operation  until  final  adjudication  on  the 
merits.  Both  parties  appealed  to  the  Queen 's  Bench,  which 
quashed  the  injunction  absolutely.  An  application  to  one 
of  the  judges  of  Queen's  Bench  for  leave  to  appeal  was 
refused  on  the  ground  that  the  judgment  quashing  the  writ 
was  not  a  final  judgment,  and  "notv/ithstanding  the  offer 
and  sufficiency  of  the  security."  Appellants  served  notice 
of  further  application  to  a  judge  of  the  Supreme  Court  to 
be  allowed  to  give  proper  security  to  the  satisfaction  of 
that  Court,  or  of  a  judge  thereof,  for  the  prosecution  of  an 
appeal  to  that  Court,  notwithstanding  the  refusal  in  the 
court  below,  and  the  lapse  of  thirty  days  from  the  render- 
ing of  the  judgment  from  which  they  desired  to  appeal, 
and  further  to  obtain  an  extension  of  time  for  settling  the 
case  in  appeal.  Henry,  J.,  in  Chambers,  enlarged  the 
motion  for  hearing  in  court  where  it  was  argued  at  length, 
and  it  was  held,  that  the  judgment  of  the  Court  of  Queen's 
Bench    (21   C.L.J.    355)    quashing  the  interim  injunction 
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was  not  a  final  judgment  from  which  an  appeal  would  lie.  S.2, s.-s.(e). 
Motion  refused.  "^Tud^ment. 

This  ease  was  reviewed  by  Fournier,  J.,  in  M ackinno n  chamher 
V.  Keroack,  who  says,  p.  121  (15  Can.  S.C.R.)  :—  «i-^«^- 

"La,  il  ne  s'agissait  que  d'un  ordre  rendu  sur  une 
demande  d'injonction  ne  devant  avoir  d'eft'et  que  jusqu'a 
ce  qu'il  en  eut  ete  ordonne  autrement  par  la  cour  on  un 
juge.  Get  ordre  etait  evidemment  d'un  caractere  inter- 
locutoire  et  n'avait  aucune  finalite." 

Schroeder  v.  Rooney,  Nov.,  1885. 

The  plaintiffs  by  their  agent  Patrick  R.  procured  a 
judgment  to  be  signed  against  Peter  R.,  the  defendant, 
who  suffered  the  judgment  to  go  by  default.  No  execution 
was  ever  issued  thereon.  After  the  death  of  Peter,  the 
plaintiffs  assigned  the  judgment  to  the  wife  of  Patrick  R. 
and  upon  her  application  an  order  was  made  in  the  court 
below  allowing  execution  to  issue  against  the  executors  of 
Peter  R.  The  executors  applied  to  set  aside  the  judgment 
as  having  been  fraudulently  obtained,  which  was  granted 
by  Wilson,  C.J.,  in  Chambers. 

This  order  was  affirmed  on  appeal  by  the  Common 
Pleas  Divisional  Court. 

On  appeal  to  the  Court  of  Appeal  for  Ontario,  although 
the  members  of  the  court  were  all  of  opinion  that  the  order 
below  was  wrong,  they  did  not  agree  as  to  the  extent  to 
which  it  should  be  modified,  and  the  appeal  was  accord- 
ingly dismissed  without  costs. 

Held,  that  it  was  doubtful  whether  an  appeal  would 
lie  to  the  Supreme  Court  of  Canada  from  the  judgment  of 
a  Divisional  Court  of  the  High  Court  in  a  case  which 
originated  in  the  decision  of  a  judge  in  Chambers,  from 
whose  judgment  an  appeal  lay  to  the  Divisional  Court. 

But  see  Plisson  v.  Duncan,  36  Can.  S.C.R.  647. 

McCall  V.  Wolff,  13  Can.  S.C.R.  130. 

Goods  and  chattels  covered  by  a  chattel  mortgage  wpre 
seized  under  an  execution  against  the  mortgagor.  The 
mortgagees  interpleaded.  The  title  to  the  goods  was  tried 
in  Chambers  Avhere  it  was  declared  that  the  mortgage  was 
void  and  judgment  was  given  for  the  execution  creditor. 
The  court  in  banc  refused  to  set  aside  this  judgment  and 
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1^.  2.s.-s.(e).their  judgment  was  affirmed  on  appeal- by  the  Supreme 
judoment.  Court, 
order.  Martin  V.  Moore,  18  Can.  S.C.R.  634. 

The  judge  in  Chambers  refused  to  set  aside  a  writ  of 
summons  and  his  order  was  affirmed  by  the  full  Court. 
Held,  that  this  was  not  a  final  judgment  from  which  an 
appeal  would  lie  to  the  Supreme  Court. 

Rowland  v.  The  Dominion  Bank,  22  Can.  S.C.R.  130. 

Where  the  Master  in  Chambers  set  aside  his  own  order 
renewing  a  writ  of  summons,  and  this  order  was  affirmed 
by  a  judge  in  Chambers,  the  Divisional  Court  and  the 
Court  of  Appeal,  the  Supreme  Court  dismissed  the  appeal 
for  the  reasons  given  by  one  of  the  judges  of  the  court 
below.  In  this  case  it  would  appear  that  no  question  of 
jurisdiction  was  raised  and  no  motion  to  quash  made. 

Maritime  Bank  v.  Stewart,  20  Can.  S.C.R.  105. 
An  order  having  been  made  by  a  judge  of  the  High 
Court  of  Ontario,  staying  proceedings  in  an  action  in 
Ontario,  owing  to  bankruptcy  proceedings  then  pending  in 
England,  this  order  was  affirmed  by  the  Divisional  Court 
and  the  Court  of  Appeal.  Held,  that  this  order  was  not 
a  final  judgment  from  which  an  appeal  would  lie  to  the 
Supreme  Court  of  Canada. 

Canadian  Pacific  My.  Co.  v.  St.  Therese,  Cout.  Dig. 
70;  16  Can.  S.C.R.  606. 

The  respondent  petitioned  for  an  order  for  payment  to 
them  of  $4,000  deposited  by  appellants  for  land  taken  for 
railway  purposes  and  a  judge  of  the  Superior  Court  in 
Chambers  after  formal  answer  and  hearing  of  the  parties 
granted  the  order  under  the  Railway  Act.  The  company 
appealed  to  the  Court  of  Queen's  Bench,  which  affirmed  the 
order.  Held,  that  the  order  having  been  made  by  a  judge 
sitting  in  Chambers,  and  further,  acting  under  the  statute 
as  persona  designata,  the  proceedings  had  not  originated 
in  a  Superior  Court  within  the  meaning  of  section  28  of 
the  Supreme  &  Exchequer  Courts  Act,  and  the  case  was 
therefore  not  appealable. 
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McGugan  v.  McGugan,  21  Can.  S.C.R.  267.  Final'"^'^^^' 

An  application  to  have  a  solicitor's  bill  referred  to  the  judgment, 
taxing  officer  for  taxation  was  refused  by  the  judge  to  Chamber 
whom  the  application  was  made.  This  judgment  was 
reversed  by  the  Divisional  Court,  but  restored  by  the  Court 
of  Appeal.  Upon  appeal  to  the  Supreme  Court  it  was  held 
by  a  majority  of  the  Court  that  assuming  the  Court  had 
jurisdiction  it  would  not  interfere  with  the  decision  of  a 
provincial  court  in  such  matters.  Per  Taschereau,  J.,  the 
judgment  was  not  final  within  the  meaning  of  the  Supreme 
Court  Act.  Per  Patterson,  J.,  it  was  a  discretionary  order 
and  therefore  not  appealable. 

Halifax  v.  Beeves,  23  Can.  S.C.R.  340. 

Under  the  charter  of  the  city  of  Halifax,  if  a  building 
is  erected  close  to  the  street  line,  the  corporation  could 
petition  the  Supreme  Court  of  the  province  or  a  judge 
thereof  and  obtain  a  summons  directing  the  defendant  to 
shew  cause  why  the  building  should  not  be  removed  if 
erected  without  a  certificate  of  the  city  engineer.  Proceed- 
ings were  instituted  in  this  way  before  the  Honourable  Mr. 
Justice  Townshend  in  Chambers,  where  evidence  was  taken 
and  judgment  given  for  the  corporation.  This  judgment 
was  reversed  by  the  Supreme  Court  of  the  province  and  an 
appeal  taken  to  the  Supreme  Court  of  Canada.  A  motion 
to  quash  the  appeal  in  the  latter  Court  was  dismissed. 

Hockin  v.  Halifax  &  C.B.  Ely.  &  Coal  Co.,  Cout.  Dig.  88. 

The  Railroad  Act  of  Nova  Scotia,  being  chapter  70  of 
the  Revised  Statutes,  3rd  series,  provided  that  the  railway 
could  expropriate  lands,  and  by  section  44  it  is  provided 
that  on  the  first  Tuesday  of  June  in  every  year,  or  at  such 
other  time  and  times  as  shall  be  fixed  by  a  judge  of  the 
Supreme  Court,  etc.,  the  prothonotary  of  every  county  in 
which  a  railway  is  being  constructed,  etc.,  draw  from  the 
grand  jury  box  the  names  of  twenty-eight  persons,  etc. 
And  by  section  49  it  is  provided  that  a  panel  from  this 
jury  should  value  the  lands  taken  by  the  railway  and  esti- 
mate the  damages  to  property.  And  by  section  52  it  is 
provided  that  the  custos  or  clerk  of  the  peace  on  behalf  of 
the  company  or  any  party  interested  who  might  deem  him- 
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S.2,s.-s.(e).  self  aggrieved  might  apply  by  affidavit  to  the   Supreme 
Tud'nnont    ^oiirt    or  a  judge  thereof  for  a  summons  or  order  to  set 

Chambor        the  proceedings  aside  in  whole  or  in  part,  or  to  alter  the 
order.        valuation,  etc. 

By  certain  other  acts  of  the  Legislature  these  provi- 
sions of  the  Railroad  Act  it  is  claimed  were  made  applicable 
to  the  Halifax  &  Cape  Breton  Railway  &  Coal  Co.,  and  the 
said  company  having  taken  proceedings  to  expropriate 
lands,  certain  persons  who  were  owners  of  property  through 
which  the  railway  passed,  applied  to  the  Chief  Justice  of 
the  Supreme  Court  of  Nova  Scotia  on  the  26th  April,  1877, 
and  obtained  an  order  under  section  44  requiring  the  pro- 
thonotary  of  Pictou  to  proceed  to  draw  and  strike  a  jury 
for  the  purpose  of  fixing  the  indemnity  to  be  paid  the  land 
owners. 

Pursuant  to  this  order  the  prothonota^-y  summoned  a 
jury  who  made  their  appraisement.  On  the  1st  March, 
1879,  on  the  application  of  Daniel  Hockin,  the  eustos  of  the 
county  of  Pictou,  a  rule  nisi  was  granted  by  the  Supreme 
Court  of  Nova  Scotia  to  quash  and  set  aside  the  order  of 
the  Chief  Justice  on  the  ground  that  the  lands  were  not 
taken  under  the  statutes  hereinbefore  mentioned,  and  on 
other  grounds;  and  on  the  27th  March,  1880,  after  argu- 
ment, the  rule  nisi  was  discharged,  the  Court  holding  that 
the  county  was  estopped  by  the  actioii  of  the  eustos  and  of 
the  Legislature,  and  could  not  dispute  the  validity  of  the 
appraisements.  The  eustos  thereupon  appealed  to  the 
Supreme  Court  of  Canada,  and  by  his  factum  the  respond- 
ent, the  Railway  &  Coal  Co.,  claimed  that  the  Supreme 
Court  had  no  jurisdiction.  After  argument  a  motion  to 
quash  was  granted,  the  Court  holding  that  the  order  of  the 
Chief  Justice  which  this  appeal  sought  to  set  aside,  was  not 
a  final  order. 

Final  judgment — Master  or  referee's  report. 

Bickford  V.  G.T.R.,  1  Can.  S.C.R.  697. 

(This  decision  was  before  the  amendment  of  1879  which 
gave  a  right  of  appeal  in  equity  cases  irrespective  of  the 
question  whether  the  judgment  was  final  or  not.) 

In   an  equity  proceeding  a  consent  decree  was  made 
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referring  the  taking  of  mortgage  accounts  to  the  Master.  S. 2,9.-s.(e). 
His  report  was  affirmed  by  the  Vice-Chancellor,  and  on    ^"udgment. 
appeal,   by  the   Court  of   Appeal.     Upon   appeal  to   the  Master  or 
Supreme  Court  the  latter  decision  was  reversed.  Referee's 

Doull  V.  Mcllreith,  14  Can.  S.C.R.  739. 

Here,  the  Supreme  Court  of  Nova  Scotia  affirmed  the 
appeal  of  the  Master  on  a  reference.  The  Supreme  Court 
reversed  the  court  below  on  the  ground  that  the  Master  had 
exceeded  his  authority  and  reported  on  matters  not  referred 
to  him. 

McDougall  v.  Cameron,  21  Can.  S.C.R.  379. 

In  an  action  by  a  firm  of  solicitors  to  recover  from  their 
clients  the  amount  of  certain  bills  of  costs,  an  order  was 
made  referring  the  bills  to  the  taxing  officer  for  taxation, 
who  ruled  that  the  plaintiff^s  must  give  defendants  credit 
for  a  certain  sum  paid  to  one  of  the  plaintiffs.  The  plain- 
tiffs' appeal  to  the  Divisional  Court  from  the  report  of  the 
taxing  officer  was  allowed,  and  this  judgment  affirmed  h^ 
the  Court  of  Appeal.  On  appeal  to  the  Supreme  Court, 
Held,  per  Strong,  Gwynne  and  Patterson,  JJ.,  that  there 
was  great  doubt  respecting  the  jurisdiction  of  the  Court 
to  hear  the  appeal.  Per  Taschereau,  J.,  the  judgment 
appealed  from  Avas  not  final. 

Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

The  Supreme  Court  of  Canada,  on  appeal  from  a  deci- 
sion affirming  the  report  of  a  referee  in  a  suit  to  remove 
executors  and  trustees  which  report  disallowed  items  in 
accounts  previously  passed  by  the  Probate  Court,  will  not 
reconsider  the  items  so  dealt  with,  two  courts  having  pre- 
viously exercised  a  judicial  discretion  as  to  the  amounts, 
and  no  question  of  principle  being  involved. 

Booth  V.  Batte,  21  Can.  S.C.R.  637. 

In  an  action  against  several  mill  owners  for  obstructing 
the  Ottawa  river  by  throwing  sawdust  and  refuse  into  it 
from  their  mills  a  reference  was  made  to  the  IMaster  to 
ascertain  the  amount  of  damages.  Held,  affirming  the 
judgment  appealed  from,  that  the  Master  rightly  treated 
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S.2,g.-3.(e).  the  defendants  as  joint  tort-feasors;  that  he  was  not  called 
upon  to  apportion  the  damages  according  to  the  injury 
inflicted  by  each  defendant,  and  that  he  was  not  obliged 
to  apportion  them  according  to  the  different  grounds  of 
injury  claimed  by  the  plaintiff.  Held,  further,  that  the 
Master  was  the  final  judge  of  the  credibility  of  the  witnesses 
and  his  report  should  not  be  sent  back  because  some  irrele- 
vant evidence  may  have  affected  his  judgment,  especially 
as  no  appeal  was  taken  from  his  ruling  on  the  evidence. 
On  a  reference  to  a  Master,  the  latter,  provided  he 
sufficiently  follows  the  directions  of  the  decree,  is  not 
obliged  to  give  his  reasons  for,  or  enter  into  a  detailed 
explanation  of  his  report  to  the  court. 

Bell  V.  Wright,  24  Can.  S.C.R.  656. 

In  an  action  for  the  construction  of  a  will  and  for 
administration,  the  judgment  directed  a  reference  to  a 
referee  who  made  a  ruling  in  his  office  against  the  claim  of 
a  solicitor  for  priority  of  his  costs  as  between  solicitor  and 
client  over  certain  costs  in  the  action  directed  to  be  paid  by 
the  client  to  the  parties.  On  appeal  Mr.  Justice  Rose 
reversed  the  referee.  Upon  a  further  appeal  to  the  Court 
of  Appeal  this  judgment  was  reversed  and  the  ruling  of 
the  referee  affirmed. 

The  Supreme  Court  of  Canada  reversed  the  Court  of 
Appeal  and  re-instated  the  judgment  of  Rose,  J.,  in  favour 
of  the  solicitor's  lien. 

Colchester  v.  Yalad,  24  Can.  S.C.R.  622. 

In  an  action  by  V.  against  a  municipality  for  damages 
from  injury  to  property  by  the  negligent  construction  of 
a  drain,  a  reference  was  ordered  to  an  official  referee  "for 
inquiry  and  report  pursuant  to  section  101,  Judicature 
Act,  and  Rule  552  of  the  High  Court  of  Justice."  The 
referee  reported  that  the  drain  was  improperly  constructed, 
and  that  V.  was  entitled  to  $600  damages.  The  Divisional 
Court  held  that  an  appeal  was  too  late,  no  notice  having 
been  given  within  the  time  required  by  Cons.  Rule  848,  and 
refused  to  extend  the  time  for  appealing.  On  motion  for 
judgment  on  the  report  by  V.  it  was  claimed  on  behalf  of 
the  municipality  that  the  whole  case  should  be  gone  into 
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upon  the  evidence,  which  the  Court  refused  to  do.     neld,^--^^-^-i^)- 
affirming  the  decision  appealed  from,  that  the  appeal  not     judtrment. 
having  been  brought  within  one  month  from  the  date  of  Master  or 
the  report  as  required  by  Cons.  Rule  848,  it  was  too  late;     ^g'jj^^^®'^ 
that  the  report  had  to  be  filed  by  the  party  appealing 
before  the  appeal  could  be  brought,  but  the  time  could  not 
be  enlarged  by  his  delay  in  filing  it ;  and  that  the  refusal  to 
extend  the  time  was  an  exercise  of  judicial  discretion  with 
which  an  appellate  court  would  not  interfere.     Held,  also, 
Gwynne,  J.,  dissenting,  that  the  report  having  been  con- 
firmed by  lapse  of  time   and  not   appealed   against,   the 
Court  on  the  motion  for  judgment  was  not  at  liberty  to  go 
into  the  whole  case  upon  the  evidence,  but  was  bound  to 
adopt  the  referee's  findings  and  to  give  the  judgment  which 
those  findings  called  for.     Freeborn  v.  Vandusen,  15  Ont. 
P.R.  264,  approved  of  and  followed. 

Final  judgment. 
Interpleader. 

McCall  V.  Wolff,  13  Can.  S.C.R.  130. 

Goods  and  chattels  covered  by  a  chattel  mortgage  were 
seized  under  an  execution  against  the  mortgagor.  The 
mortgagees  interpleaded.  The  title  to  the  goods  was  tried 
in  Chambers  where  it  was  declared  that  the  mortgage  was 
void  and  judgment  was  given  for  the  execution  creditor. 
The  Court  in  banc  refused  to  set  aside  this  judgment  and 
their  judgment  was  affirmed  on  appeal  by  the  Supreme 
Court. 

Eovey  v.  Whiting,  14  Can.  S.C.R.  515. 

Per  Gwynne,  J.:  "The  findings  and  judgment  in  an 
interpleader  issue  having  been  in  favour  of  the  execution 
creditor  that  judgment  was  a  judicial  determination  of  the 
High  Court  of  Justice  upon  the  merits  of  the  matter  in 
contestation,  as  much  as  a  like  judgment  upon  matters  in 
contestation  between  plaintiff  and  defendant  in  an  action 
originating  in  a  writ  of  summons  would  be."  .  .  .  ''An 
order,  it  is  true,  might  be  required  to  be  made  for  the 
payment  out  of  court  of  such  monies  as  may  have  been 
realised  by  the  sheriff, "  .  .  .  "  but  such  an  order  could 
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S.2,  s.-s.  («).  have  no  effect  whatever  of  the  nature  of  making  the  adju- 
Vdgment.  dication  upon  the  merits  of  the  question  tried  on  the  inter- 

In'terjjleader.  pleader  issue  a  whit  more  final  than  it  already  was  by  the 
judgment  of  the  Court  rendered  in  favour  of  the  execution 
creditor."  .  .  .  "The  judgment  of  the  Court  upon  an 
interpleader  issue  tried  on  the  application  of  the  sheriff 
for  protection  from  claims  made  to  property  seized  in 
execution  confirming  the  value  of  the  seizure  in  execution 
and  determining  conclusively  until  reversed  by  some  court 
of  competent  jurisdiction  the  rights  of  the  execution  credi- 
tors to  the  fruits  of  the  seizure  as  against  the  claimants,  is, 
in  my  opinion,  of  a  different  character  from  a  judgment 
on  an  interpleader  issue  ordered  in  the  progress  of  a  suit 
for  the  purpose  of  determining  the  point  necessary  in  the 
opinion  of  the  Court  to  be  determined  before  judgment 
should  be  pronounced  on  the  matters  in  contestation  in  the 
suit,  during  the  progress  of  which  the  interpleader  had  been 
ordered." 

Lynch  v.  Scijmovr,  15  Can.  S.C.R.  341. 

L.  having  obtained  judgment  against  the  IT.  I.  Co.  goods 
and  chattels  v/ere  seized  under  an  execution  issued  on  said 
judgment.  S.  claimed  a  sum  of  money  for  rent  of  the 
premises  on  which  the  goods  were  seized  under  8  Anne,  ch. 
14,  and  an  interpleader  issue  Avas  brought  to  contest  his 
right  to  the  goods  on  such  claim.  The  verdict  at  the  trial 
was  in  favour  of  the  defendant,  but  on  appeal  this  was  set 
aside,  and  judgment  ordered  to  be  entered  for  the  plaintiff. 
A  further  appeal  to  the  Supreme  Court  of  Canada  was 
dismissed  Vv'ith  costs. 

DonoJioe  v.  Hull,  24  Can.  S.C.R.  683. 

D.  purchased  land  and  had  the  conveyance  made  to  his 
wife,  who  paid  the  price  and  obtained  a  certificate  of  owner- 
ship, D.  having  transferred  all  his  interest  to  her.  She 
sold  the  land  to  M.  and  executed  a  transfer  acknowledging 
payment  of  the  purchase  money,  which  transfer  in  some 
way  came  into  the  possession  of  M.'s  solicitors,  who  had  it 
registered  and  a  new  certificate  of  title  issued  in  favour  of 
M..  though  the  purchase  money  was  not  in  fact  paid.  M.'s 
solicitors  were  also  solicitors  of  judgment  creditors  of  D., 
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and  judgment  having  been  obtained  on  their  debts  the  pur-  S.2,  s.-a.  (e). 
chase  money  of  said  transfer  was  garnished  in  the  hands  of  '?ud„ment 
M.  An  issue  was  directed  as  between  the  judgment  credi- interpleader, 
tors  and  the  wife  of  D.  to  determine  the  title  to  the  money 
under  the  garnishee  order,  and  the  money  was  by  consent 
paid  into  court.  The  judgment  creditors  claimed  the  money 
on  the  ground  that  the  transfer  of  the  land  to  D.'s  wife 
was  voluntary  and  void  under  the  Statute  of  Elizabeth, 
and  that  she,  therefore,  held  the  land  and  was  entitled  to 
the  purchase  money  on  the  re-sale  as  trustee  for  D.  Held, 
reversing  the  decision  appealed  from,  that  under  the  evi- 
dence the  original  transfer  to  the  wife  of  D.  was  hond  fide; 
that  she  paid  for  the  land  with  her  own  money  and  bought 
it  for  her  own  use  and  that,  if  it  was  not  hond  fide,  the 
Supreme  Court  of  the  North- West  Territories,  though  exer- 
cising the  functions  and  possessing  the  powers  formerly 
exercised  and  possessed  by  courts  of  equity  could  not,  in 
these  statutory  proceedings  grant  the  relief  that  could  have 
been  obtained  in  a  suit  in  equity. 

Final  judgment. 
Oppositions. 

By  the  Code  of  Civil  Procedure  of  the  Province  of 
Quebec,  where  property  is  sold  under  execution,  a  person 
making  any  claim  to  the  proceeds  of  the  sale  may  file  an 
opposition  to  the  monies  being  paid  over. 

Dawson  v.  Macdonald,  Cout.  Dig.  1243 ;  10  June,  1880. 

A  writ  of  execution  was  issued  against  the  appellant  in 
an  action  upon  a  promissory  note.  Appellant  alleged  that 
the  first  he  knew  of  any  action  was  a  letter  from  the  sheriff 
informing  him  that  the  judgment  had  been  placed  in  his 
hands  for  execution,  and  filed  an  opposition  afin  d'annuler 
in  the  proceedings  under  which  the  execution  had  been 
obtained.  The  opposition  M'as  dismissed  by  the  Superior 
Court  and  this  judgment  affirmed  by  the  Court  of  Queen's 
Bench.  On  appeal  to  the  Supreme  Court  it  was  held  that 
the  only  way  the  appellant  could  get  rid  of  the  appearance 
filed  by  his  solicitor  was  by  a  regular  disavowal  according 
to  the  articles  of  the  Code  of  Civil  Procedure,  and  dis- 
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S.2, 8.-s.(e).  missed  the  appeal.  Appellant  thereupon  took  regular  pro- 
Tudwment   ceedino's  in  disavowal  against  the  attorney,  and  while  the 

Oppositions,  proceedings  were  pending  a  new  writ  of  execution  was 
issued.  To  this  the  appellant  filed  an  opposition  and  peti- 
tion to  stay  the  proceedings  pending  the  decision  of  the  pro- 
ceedings on  disavowal.  The  Superior  Court  dismissed  the 
opposition  on  the  ground  that  there  was  res  judicata,  and 
this  judgment  was  affirmed  by  the  Court  of  Queen's 
Bench  on  the  same  ground.  On  appeal  to  the  Supreme 
Court  of  Canada,  Held,  reversing  the  judgment  appealed 
from,  Ritchie,  C.J.,  and  Strong,  J.,  dissenting,  that  there 
was  no  res  judicata,  and  that  all  proceedings  in  the  cause 
and  on  the  writ  mentioned  in  the  opposition  should  be 
stayed  until  the  decision  of  the  proceedings  in  disavowal, 
and  of  the  action  in  revocation  of  judgment. 

Lionais  v.  Molsons  Bank,  10  Can.  S.C.R.  526. 

The  will  declared  the  property  devised  insaississable, 
save  for  debts  of  the  succession.  Upon  seizure  of  property 
of  the  estate  in  execution  of  a  judgment  obtained  in  respect 
of  a  debt  contracted  by  the  executor  and  one  of  the  benefi- 
ciaries in  a  transaction  dehors  the  succession,  the  benefi- 
ciaries under  the  will  contested  the  execution  by  opposition 
afin  d'annulcr.  Held,  that  the  beneficiaries  were  not  obliged 
to  contest  by  means  of  tierce  opposition  and  were  not 
entitled  to  oppose  the  execution  as  they  had  done  on  the 
ground  that  the  judgment  was  the  result  of  res  inter  alios 
acta  and  the  property  could  not  be  seized  thereunder. 

The  City  of  Quebec  v.  Quebec  Central,  10  Can.  S.C.R. 
563. 

In  this  case,  in  an  action  by  the  W.N.  Co.  against  the 
L.  &  K.  Rly.  Co.,  the  latter  company  was  sold  for  $192,000 
to  the  Q.C.  Rly.  Co.  The  Q.C.  Rly.  Co.  filed  an  opposition 
claiming  $272,537,  being  the  amount  of  certain  bonds  of 
the  L.  &  K.  Ry.  Co.  held  by  them.  The  city  of  Quebec  also 
filed  an  opposition  upon  a  number  of  other  bonds  alleged  to 
be  held  by  them.  The  opposition  of  the  city  of  Quebec  was 
contested  by  the  Q.C.  Rly.  Co.  on  the  ground  that  the  bonds 
were  illegally  issued  and  this  contestation  was  maintained 
by  the  Superior  Court,  and  this  judgment  was  affirmed  by 
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the  Court  of  Queen's  Bench,  but  reversed  by  the  Supreme  *^- 2. 9.-3. (e). 
Court  of  Canada.  ''pigment. 

Oppoaitiona. 
Duhuc  V.  Kitson,  16  Can.  S.C.R.  357. 

In  this  ease  the  Supreme  Court  exercised  jurisdiction  in 
an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(appeal  side)  affirming  a  judgment  of  the  Superior  Court 
maintaining  an  opposition  afi7i  d'annuler,  filed  by  the 
respondents  to  a  writ  of  pluries  fieri  facias  issued  at  the 
instance  of  the  appellant. 

Turcotte  v.  Dansereau,  26  Can.  S.C.R.  578. 

The  plaintiff  sued  the  defendant  and  recovered  judg- 
ment by  default  for  $1,997.92  principal  and  interest  from 
date  of  service  of  writ,  in  all  $2,419.77.  The  defendant 
under  the  practice  in  Quebec,  attacked  the  judgment  by  the 
filing  of  an  opposition.  The  opposition  was  dismissed  by 
the  Superior  Court  and  this  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench.  Upon  a  motion  to  quash  an 
appeal  to  the  Supreme  Court  it  was  held  that  an  opposition 
filed  for  the  purpose  of  setting  aside  a  judgment  was  a 
judicial  proceeding  within  the  meaning  of  section  29  of 
the  Supreme  &  Exchequer  Courts  Act  and  that  when  the 
opposition  was  filed  the  amount  due  on  the  judgment  was 
upwards  of  $2,000  and  consequently  an  appeal  would  lie. 

King  V.  Dupuis,  28  Can.  S.C.R.  388. 

Held,  that  an  opposition  afin  de  distraire  for  the  with- 
drawal of  goods  from  seizure  is  a  judicial  proceeding 
within  the  meaning  of  section  2,  sub-section  (e)  of  the 
Supreme  &  Exchequer  Courts  Act. 

Magann  v.  Auger,  31  Can.  S.C.R.  186. 

In  a  suit  upon  a  contract  brought  in  the  Superior  Court 
of  Quebec,  the  defendant,  who  was  served  substitutionally, 
opposed  a  judgment  entered  against  him  by  default  by 
petition  in  revocation  of  judgment,  first  by  preliminary 
objection  taking  exception  to  the  jurisdiction  of  the  court 
over  the  cause  of  action,  and  then  constituting  himself 
incidental  plaintiff  making  a  cross  demand  for  damages 
to  be  set  oft'  against  plaintiff's  claim.     The  judgment  of 
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S.2.s.-s.(e).  the  Superior  Court  dismissed  the  defendant's  petition  in 
^'^udgment.  revocation  of  judgment,  and  this  judgment  was  affirmed 
Interven-       by  the  Court  of  Queen's  Bench,  but  was  reversed  by  the 
tion-  Supreme  Court. 

Final  judgment. 
Intervcntio7i. 

Article  220  of  the  Code  of  Civil  Procedure  provides 
that  "Every  person  interested  in  an  action  between  other 
parties  may  intervene  therein  at  any  time  before  judg- 
ment. ' ' 

Hamcl  V.  Hamel,  26  Can.  S.C.R.  17. 

A  case  of  Hamel  v.  Hamel  was  pending  in  the  Superior 
Court  by  one  executor  of  an  estate  to  have  another  removed. 
A  third  party,  already  mis-en-cause,  presented  a  petition 
to  the  Superior  Court  asking  to  be  permitted  to  intervene 
for  the  purpose  of  having  both  executors  removed.  The 
petition  was  refused  by  the  Superior  Court,  the  court  hold- 
ing that  the  intervening  party  should  bring  a  separate 
action  for  the  relief  he  wished  to  obtain.  On  appeal  the 
petition  was  granted  by  the  Court  of  Review,  and  the  latter 
judgment  was  reversed  by  the  Court  of  Queen's  Bench. 
The  petitioner  now  appealing  to  the  Supreme  Court,  his 
appeal  was  quashed,  the  Court  holding  that  the  judgments 
below  were  interlocutory  and  not  final. 

Guertin  v.  Gosselin,  27  Can.  S.C.R.  514. 

In  this  case  certain  lands  were  sold  by  the  sheriff  and 
a  judgment  of  distribution  was  prepared  and  homologated 
according  to  the  practice  in  the  Province  of  Quebec  fixing 
the  priorities  and  rights  of  the  appellant  and  respondent  as 
hypothecary  creditors.  The  present  appellant  gave  notice 
of  appeal  to  the  Court  of  Queen's  Bench  from  the  judg- 
ment homologating  the  report.  The  present  respondent, 
Gosselin,  thereupon  presented  a  petition  to  the  Court  of 
Queen's  Bench  attacking  the  locus  standi  of  Guertin,  and 
succeeded  in  obtaining  a  judgment  of  that  court  dismissing 
Guertin 's  appeal.  The  latter  then  appealed  to  the  Supreme 
Court,  when  it  was  held  that  although  the  subject  of  appeal 
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was  a  question  of  procedure  it  was  so  important,  affecting  S.2,  s.-3.(e). 
as  it  did  the  very  rights  of  the  parties  to  the  land,  that  the    i^udoroent 

appeal  should  be  heard.  Interven- 

tion. 
Connolly  v.  Armstro7ig,  35  Can.  S.C.R.  12. 

The  respondent  applied  by  petition  to  the  Superior 
Court  for  leave  to  intervene  to  protect  his  rights  in  a  suit 
then  pending.  The  petition  was  refused  by  the  Superior 
Court,  but  this  judgment  was  reversed  by  the  Court  of 
King's  Bench.  A  motion  to  quash  an  appeal  to  the 
Supreme  Court  was  allowed  on  the  ground  that  the  judg- 
m.ent  was  purely  interlocutory,  following  Hamel  v.  Hamel, 
26  Can.  S.C.R.  17. 

Vide  Macfarlane  v.  Leclaire,  supra,  p.  11. 

Demandc  en  nulUte  de  decrct. 

Article  784  of  the  Code  of  Civil  Procedure,  Quebec, 
provides  that  "Sheriffs'  sales  may  be  vacated  at  the 
instance  of  the  judgment  debtor  or  of  any  creditor  or  other 
interested  party."  A  proceeding  of  this  character  is 
intituled  "une  demande  en  nullite  de  decret. " 

Dufresne  v.  Dixon,  16  Can.  S.C.R.  596. 

The  respondent's  lands  had  been  sold  for  $1,350.00 
under  an  execution  against  another  party  and  only  after 
the  completion  of  the  sale  did  she  become  aware  of  the  fact. 
Her  petition  to  have  the  sheriff's  sale  vacated  by  demande 
en  nullite  de  decret  was  granted  by  the  Superior  Court, 
and  this  judgment  was  affirmed  by  the  Court  of  Queen's 
Bench,  and  subsequently  on  appeal  to  the  Supreme  Court 
of  Canada. 

Lefeuntun  v.  Vcronncau,  22  Can.  S.C.R.  203. 

The  respondent  had  obtained  judgment  for  $433.41  and 
costs  against  the  appellant  and  seized  and  sold  his  lands 
under  a  writ  of  execution.  The  appellant  attacked  the 
sheriff's  sale  by  demande  en  nullite  de  decret  for  irregu- 
larity. His  petition  was  dismissed  by  the  Superior  Court 
and  this  judgment  affirmed  by  the  Court  of  Queen's  Bench. 
A  motion  to  quash  a  further  appeal  to  the  Supreme  Court 
of  Canada  was  dismissed,  the  Court  holding  that  a  judg- 
ment in  a  petition  en  nullite  de  decret  was  appealable. 
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f^. 2. s.-s.ie).  Recusation. 
Final 

judgment. 
Recusation. 


Article  237  of  the  Code  of  Civil  Procedure  of  Quebec 
provides  that  a  judge  may  be  disqualified  from  acting  in  a 
proceeding  if  he  has  an  interest  in  favouring  any  of  the 
parties,  and  on  other  grounds,  and  a  proceeding  to  dis- 
qualify him  is  intituled  a  "recusation." 

Ethie7'  V.  Ewing,  29  Can.  S.C.R.  446. 

A  judgment  of  the  Superior  Court  dismissed  a  petition 
for  the  recusation  of  the  respondent  as  a  Commissioner  in 
expropriation  proceedings  taken  for  street  improvements 
in  the  city  of  Montreal.  This  judgment  was  affirmed  by 
the  Court  of  Review.  A  further  appeal  to  the  Supreme 
Court  of  Canada  was  quashed  on  the  ground  that  the  judg- 
ment of  the  Court  of  Review  was  not  a  final  judgment 
within  the  meaning  of  the  Supreme  Court  Act. 

Incidental  demand. 

Archibald  v.  deLisle,  25  Can.  S.C.R.  1. 

It  is  only  as  regards  the  principal  action  that  the  action 
in  warranty  is  an  incidental  demand.  Between  the  war- 
rantee and  the  warrantor  it  is  a  principal  action,  and  may 
be  brought  after  judgment  on  the  principal  action,  and  the 
defendant  in  warranty  has  no  interest  to  object  to  the 
manner  in  which  he  is  called  in  where  no  question  of  juris- 
diction arises  and  he  suflPers  no  prejudice  thereby. 

But  if  a  warrantee  elect  to  take  proceedings  against  his 
warrantors  before  he  has  himself  been  condemned  he  does 
so  at  his  own  risk,  and  if  an  unfounded  action  has  been 
taken  against  the  warrantee,  and  the  warrantee  does  not 
get  the  costs  of  the  action  in  warranty  included  in  the 
judgment  of  dismissal  of  the  action  against  the  principal 
plaintiff,  he  must  bear  the  consequences. 

Jurisdiction  of  Court  over  its  own  officers. 

Wilkins  v.  Geddes,  Cout.  Dig.  80. 

An  order  by  a  Superior  Court  exercising  its  summary 
jurisdiction  over  its  own  immediate  officers,  on  an  applica- 
tion by  a  third  party  to  obtain  an  order  for  the  payment 
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over  of  interest  received  by  such  officer  on  moneys  held^-.2, 9.-3-(e). 

by  him  on  deposit  as  an  officer  of  the  court,  is  a  final  order    'j^^dgment. 

from  which  an  appeal  will  lie  to  the  Supreme  Court  of  Jurisdiction 

Canada,  under  38  Vict.  ch.  11,  sec.  11.     (Fournier,  J.,  dis-     of  Court 
mi  TTi-  X  over  its 

sentmg;  Taschereau,  J.,  dubitante.)  officers. 

Attorney -General  of  Ontario  v.  Scully,  33  Can.  S.C.R. 
16. 

The  Ontario  courts  have  held  that  a  person  acquitted  on 
a  criminal  charge  can  only  obtain  a  copy  of  the  record  on 
the  fiat  of  the  Attorney-General.  S.  having  been  refused 
such  fiat  applied  for  a  writ  of  mandamus,  which  the 
Divisional  Court  granted,  and  this  judgment  was  affirmed 
by  the  Court  of  Appeal.  Held,  that  the  question  raised  by 
the  proposed  appeal  if  not  one  of  practice,  was  a  question 
of  the  control  of  provincial  courts  over  their  own  records 
and  officers  with  which  the  Supreme  Court  should  not 
interfere. 

Order  relating  to  standing  of  counsel  or  attorney. 


Lenoir  v.  Ritchie,  Cout.  Dig.  80. 

A  judgment  of  the  Supreme  Court  of  Nova  Scotia 
making  absolute  a  rule  nisi  to  grant  rank  and  precedence 
to  a  Queen's  Counsel  is  one  from  which  an  appeal  would 
lie  to  the  Supreme  Court  of  Canada,  Fournier,  J.,  dis- 
senting. 

In  re  CaJtan,  21  Can.  S.C.R.  100. 

By  a  statute  of  Nova  Scotia,  special  privileges  were 
given  to  graduates  of  the  Dalhousie  Law  School  wishing 
to  be  admitted  to  practise  the  profession  in  that  province. 
The  appellant  Cahan  applied  to  the  Supreme  Court  of 
Nova  Scotia  for  admission  as  an  attorney,  relying  upon  the 
provisions  of  the  statute,  which  was  refused.  Held,  per 
Taschereau  and  Patterson,  JJ.,  the  judgment  below  was 
not  a  final  one  and  appeal  should  be  quashed.  And  per 
Strong  and  Taschereau,  JJ.,  it  was  never  intended  that 
this  Court  should  interfere  in  matters  respecting  the  admis- 
sion of  attorneys  and  barristers  in  the  several  provinces. 
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S.2,s.-s.(e).  Contempt. 
Final 
judgment.        Ellis  V.  Baird,  16  Can.  S.C.R.  147. 

Contempt. 

A  rule  nisi  issued  by  the  Supreme  Court  of  New  Bruns- 
wick was  made  absolute  calling  upon  appellant  to  shew 
cause  why  an  attachment  should  not  issue  against  him  or 
he  be  committed  for  contempt  of  court  in  publishing  certain 
articles  in  a  newspaper.  Held,  that  this  was  not  a  final 
judgment  from  which  an  appeal  would  lie  to  the  Supreme 
Court. 

In  re  O'Brien,  16  Can.  S.C.R.  197. 

The  decision  of  a  provincial  court  in  a  case  of  construc- 
tive contempt  is  not  a  matter  of  discretion  in  which  an 
appeal  is  prohibited  by  section  27  (now  section  45).  The 
Supreme  Court  has  jurisdiction  to  entertain  such  an  appeal 
from  the  judgment  of  the  Court  of  Appeal  of  the  province 
not  only  under  section  24  (a)  (now  section  36)  of  the 
Supreme  &  Exchecjuer  Courts  Act,  as  a  final  judgment  in 
an  action  or  suit,  but  also  under  sub-section  1  of  section  26 
(now  section  42)  as  a  final  judgment  "in  a  matter  or  other 
judicial  proceeding." 

Entry  of  judgment  deferred. 

Ellis  V.  The  Queen,  22  Can.  S.C.R.  7. 

In  proceedings  by  attachment  for  contempt  of  court, 
Held,  that  a  memorandum  in  minute  book  of  clerk  of  court 
that  appellant  was  "found  guilty  of  contempt"  and  no 
formal  judgment  entered,  was  not  a  final  judgment  from 
which  an  appeal  will  lie  to  the  Supreme  Court. 

Toronto  Type  Co.  v.  Mergenthaler  Co.,  36  Can.  S.C.R. 
593. 

In  this  case  the  defendants  demurred  to  the  plaintiff's 
statement  of  claim,  and  after  argument  of  the  demurrer 
the  judge  of  the  Exchequer  Court  adjudged  that  the  demur- 
rer should  be  disposed  of  at  the  trial  of  the  action.  Upon  a 
motion  for  leave  to  appeal  to  the  Supreme  Court  from  this 
order.  Held,  that  the  order  in  question  was  not  a  judgment 
upon  the  demurrer,  but  merely  a  postponement  of  judg- 
ment until  the  trial,  and  that  no  appeal  lay  from  this  order 
to  the  Supreme  Court. 
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Order  to  furnish  security.  S_.2,s.-3.(e). 

Final 

Desaulniers  v.  Payette,  33  Can.  S.C.R.  340.  judgment. 

An  order  requiring  opposants  afin  de  charge  to  furnisli  security, 
security  that  land  seized  in  execution,  if  sold  by  the  sheriff 
subject  to  the  charge  claimed,  should  realize  sufficient  to 
satisfy  the  claim  of  the  execution  creditor,  is  merely  an 
interlocutory  judgment  from  which  no  appeal  lies  to  the 
Supreme   Court. 

Vide  also  Kirkpatrick  v.  Birks,  37  Can.  S.C.R.  512. 

Order  refusing  trial  by  jury. 

Demers  v.  The  Bank  of  Montreal,  27  Can.  S.C.R.  157. 

In  this  case  the  Superior  Court  refused  an  application 
of  the  defendants  to  have  the  issues  in  the  cause  tried  by  a 
jury  and  this  refusal  was  affirmed  by  the  Court  of  Queen's 
Bench.  A  motion  to  quash  an  appeal  to  the  Supreme 
Court  was  granted,  the  Court  holding  that  the  judgment 
appealed  from  was  interlocutory  and  not  final. 

Virtue  v.  Hayes,  In  re  Clark,  Cout.  Dig.  83,  9th  Apl., 
1889. 

Judgment  was  recovered  in  Vi7-tue  v.  Hayes  to  realize 
mechanics'  liens,  and  C,  the  owner  of  the  land  on  which 
the  work  was  done,  petitioned  to  have  judgment  set  aside  as 
a  cloud  upon  his  title.  On  this  petition  an  order  was  made 
allowing  C.  to  come  in  and  defend  the  action  for  lien  on 
terms,  which  not  being  complied  with,  the  petition  was 
dismissed,  and  the  judgment  dismissing  it  was  affirmed  by 
the  Divisional  Court  and  the  Court  of  Appeal.  Held,  that 
the  judgment  appealed  from  was  not  a  final  judgment 
within  the  meaning  of  section  24  (a)  of  the  Supreme  & 
Exchequer  Courts  Act,  or,  if  it  was,  it  was  a  matter  in  the 
judicial  discretion  of  the  court,  from  which  by  section  27 
no  appeal  lies  to  the  Supreme  Court  of  Canada. 

Interim  injunction. 

Kearney  v.  Dickson,  Cass.  Dig.  431. 

Plaintiff  brought  an  action  of  trespass  claiming  damages 
and  an  injunction  restraining  the  defendant  from  proceed- 
ing with  the  digging  of  trenches  and  laying  of  pipes  on 
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S.2,s.-s.(e).  her  land.     Upon  the  ex  parte  application  of  the  plaintiff 

jud foment   ^^  interim  injunction  was  granted  until  the  hearing  of  the 

Interim  cause.     Upon  the  defendant's  motion  the  injunction  was 

injunction,  gg^  aside  and  an  appeal  from  this  order  was  dismissed  by 

the  Supreme  Court  of  Nova  Scotia.     The  appeal  of  the 

plaintiff  to  the  Supreme  Court  of  Canada  was  quashed  on 

the  ground  that  the  order  appealed  from  was  interlocutory 

and  not  final. 

Attachments. 

Molson  V.  Barnard,  18  Can.  S.C.R.  622. 

An  article  of  the  Code  of  Civil  Procedure,  Quebec, 
provides,  "If  there  is  no  other  remedy  equally  convenient, 
but  beneficial  and  effectual,  the  plaintiff  may  obtain  a  con- 
servatory attachment  {saisie  conservatoire)  upon  an  affi- 
davit shewing"  (amongst  other  things)  "that  he  is  entitled 
to  rank  by  preference  upon  the  price  of  moveable  property 
and  that  it  is  being  dealt  with  in  such  a  manner  as  to  defeat 
his  remedy,  or  that  he  is  entitled  by  reason  of  some  pro- 
vision of  law  to  have  moveable  property  placed  in  judicial 
custody  in  order  to  insure  the  exercise  of  his  rights  over  it. ' ' 

In  this  case  the  plaintiff,  claiming  a  solicitor's  lien  upon 
certain  monies  in  court  issued  a  writ  of  attachment  {saisie 
conservatoire)  attacking  monies  in  the  hands  of  the  pro- 
thonotary  of  the  Superior  Court.  The  defendant  petitioned 
to  have  the  writ  set  aside,  alleging  that  it  was  illegal,  null 
and  void,  and  that  the  affidavit  upon  which  the  writ  issued 
did  not  disclose  any  legal  ground  for  the  attachment.  By 
his  declaration  attached  to  his  affidavit,  the  plaintiff  claimed 
$3,932.17  for  services  as  solicitor  to  protect,  for  the  defen- 
dant, the  money  in  court.  The  Superior  Court  quashed 
the  writ  of  attachment,  but  this  judgment  was  reversed  by 
the  Court  of  Queen's  Bench,  and  it  was  ordered  that  the 
hearing  of  the  petition  should  be  proceeded  with  at  the 
same  time  as  the  hearing  of  the  main  action,  and  that  the 
two  proceedings  be  joined.  Upon  appeal  by  the  defendant 
to  the  Supreme  Court  of  Canada,  it  was  held,  Strong,  J., 
dissenting,  that  the  judgment  was  interlocutory  and  not 
final. 


SUPREME   COURT  ACT.  45 

Capias.  S.  2,s.-s.(e). 

Final 

Goldring  v.  La  Banque  d'Hochelaga,  5  App.  Cas.  371     Judgment. 

A  judgment  of  the  Court  of  Queen's  Bench  (Quebec) 
affirming  the  judgment  of  the  Superior  Court,  which 
rejected  the  appellant's  petition  that  a  certain  writ  of  ca,  re, 
issued  against  him  under  articles  798  and  801  C.C.P.  might 
le  set  aside,  is  not  a  final  judgment  within  the  meaning 
of  article  1178,  now  article  68,  which  reads  as  follows: — 

"68.  An  appeal  lies  to  Her  Majesty  in  Her  Privy  Coun- 
cil from  final  judgments  rendered  in  appeal  by  the  Court 
of  Queen's  Bench; 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to 
any  fee  of  office,  duty,  rent,  revenue,  or  any  sum  of  money 
payable  to  Her  Majesty; 

"2.  In  cases  concerning  titles  to  lands  or  tenements, 
annual  rents  or  other  matters  in  which  the  rights  in  future 
of  the  parties  may  be  aff^ected ; 

"3.  In  all  other  cases  wherein  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  pounds  sterling. ' ' 

Mackinnon  v.  Keroack,  15  Can.  S.C.R.  111. 

Where  a  capias  had  issued  under  article  798  of  the 
C.C.P.  (P.Q.)  and  the  prisoner  petitioned  to  be  discharged 
under  article  819  C.C.P.,  which  petition  was  dismissed  after 
issue  joined  on  the  pleadings  under  article  820  C.C.P.,  and 
the  judgment  of  dismissal  was  affirmed  by  the  Court  of 
Queen's  Bench  for  Lower  Canada,  held,  that  the  judgment 
was  a  final  judgment  in  a  judicial  proceeding  within  the 
meaning  of  section  28,  Supreme  &  Exchequer  Courts  Act, 
and  therefore  appealable. 

Carter  v.  Molson,  8  App.  Cas.  530. 

Held,  that  under  article  1178  C.C.P.,  now  article  68,  no 
appeal  lies  as  of  right  from  a  judgment  of  the  Court  of 
Queen's  Bench  (Quebec)  in  proceedings  arising  out  of  the 
arrest  of  a  debtor  under  a  writ  of  ca.  re. 

if)   'appeal'  includes  any  proceeding  to  set  aside  or  vary 

any  judgment  of  the  court  appealed  from; 
(g)   'the  court  appealed  from'  means  the  court  from  which 
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the  appeal  is  brought  directly  to  the  Supreme  Court, 
whether  such  court  is  one  of  original  jurisdiction  or  a 
court  of  appeal ; 
(h)  'witness'  means  any  person,  whether  a  party  or  not,  to 
be  examined  under  the  provisions  of  this  Act.  R.S., 
c.  135,  ss.  2  and  96. 

3.  The  court  of  common  law  and  equity  in  and  for 
Canada  now  existing  under  the  name  of  The  Supreme 
Court  of  Canada,  is  hereby  continued  under  that  name,  as 
a  general  court  of  appeal  for  Canada,  and  as  an  additional 
court  for  the  better  administration  of  the  laws  of  Canada, 
and  shall  continue  to  be  a  court  of  record.  6  Edw.  VII.  c. 
50,  s.  1. 

This  section  by  6  Edw.  VII.  c.  50,  was  substituted  for  sec- 
tion 3  of  the  Revised  Statutes,  1886,  c.  135,  as  amended  by 
50-51  V.  c.  16,  s.  57.    The  old  section  read  as  follows : — 

"The  court  of  common  law  and  equity,  in  and  for 
Canada,  now  existing  under  the  name  of  'The  Supreme 
Court  of  Canada,'  is  hereby  continued  under  such  name, 
and  shall  continue  to  be  a  court  of  record. ' ' 

The  amendment  was  made  in  connection  with  the  sub- 
stitution of  a  new  section  for  section  37  of  the  old  Act 
(now  section  60),  and  the  object  Parliament  had  in  view 
in  amending  the  statute  appears  in  the  notes  to  section  60, 
infra. 

.  Section  101  of  the  B.N.A.  Act,  1867,  provides  as  fol- 
lows: "The  Parliament  of  Canada  may,  notwithstanding 
anything  in  this  Act,  from  time  to  time,  provide  for  the 
constitution,  maintenance  and  organization  of  a  general 
court  of  appeal  for  Canada,  and  for  the  establishment  of 
any  additional  courts  for  the  better  administration  of  the 
laws  of  Canada. ' ' 

For  the  appellate  jurisdiction  of  the  Supreme  Court 
vide  sec.  35  et  seq. 

In  the  case  of  the  Credit  Valley  Rhj.  Co.  v.  Grand 
Trunk  Ely.   Co.,  27   Gr.   232    (Ont.),  an  application  was 
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made  to  Taschereaii,  J.,  in  Chambers  on  the  6th  February,  S.  3. 
1880,  for  leave  to  appeal  from  a  judgment  of  the  Court  of  ^^ap^^lf 
Chancery  of  Ontario  without  any  intermediate  appeal  to 
the  Ontario  Court  of  Appeal.  The  application  was  refused 
on  the  ground  that  under  section  101  of  the  B.N.A.  Act, 
the  Federal  authority  had  power  to  grant  an  appeal  only 
from  the  provincial  courts  of  last  resort  and  that  the  pro- 
vision of  the  Supreme  Court  Amendment  Act,  1879  (42 
V.  c.  39,  s.  6),  which  permitted  of  an  appeal  per  saltum 
without  any  appeal  to  any  intermediate  court  of  appeal 
in  the  province,  was  ultra  vires  of  the  Dominion  Parlia- 
ment.    (Doutre,  Constitution  of  Canada,  p.  337). 

This  decision  was,  however,  not  followed,  and  on  the 
22nd  of  June,  1882,  in  the  case  of  the  Baiik  of  British 
North  America  v.  Walker,  Cout.  Dig.  88,  the  Supreme  Court 
granted  leave  to  appeal  from  the  judgment  of  the  trial 
judge  without  any  intermediate  appeal  to  the  full  Court 
of  the  Supreme  Court  of  British  Columbia. 

In  L' Association  St.  Jean  Baptiste  de  Montreal  v. 
Brault,  31  Can.  S.C.R.  172,  an  appeal  from  the  Court  of 
Review  to  the  Supreme  Court  of  Canada,  it  was  contended 
by  counsel  that  the  provision  made  by  64-55  V.  c.  25, 
s.  3,  for  an  appeal  from  the  Superior  Court  in  Review  in 
cases  which  were  not  appealable  to  the  Court  of  Queen's 
Bench,  was  ultra  vires  of  the  Parliament  of  Canada,  and 
that  the  appeal  should  be  quashed.  This  motion  was 
refused,  the  Court  pointing  out  that  the  respondent's  con- 
tention must  be  that  all  appeals  heard  in  the  Supreme 
Court  from  all  over  the  Dominion,  since  its  creation  in  1875 
in  cases  not  governed  by  the  Federal  laws  were  determined 
without  jurisdiction,  and  that  if  Parliament  had  not  the 
power  to  authorize  an  appeal  in  such  cases  from  the  Court 
of  Review  in  Quebec,  it  had  not  the  power  to  authorize  it 
from  the  courts  of  final  jurisdiction  in  the  other  provinces. 

Privy  Council  appeals  from  proviy\cial  courts. 

In  addition  to  the  right  of  appeal  to  the  Supreme 
Court  of  Canada  from  the  provincial  courts,  an  appeal  also 
lies  direct  from  these  courts  to  the  Judicial  Committee  of 
the  Privy  Council. 
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S.  3.  Appeals  to  the  Judicial  Committee  of  the  Privy  Council 

'^'privy**'  from  the  highest  appellate  judicial  tribunal  in  any  colony 
Council  are  governed  by  the  provincial  legislation  limiting  appeals 
direct  irora^,j^gj.g  the  Crown  has  delegated  to  the  Colonial  Legislature 
Courts.  '  tlie  duty  of  framing  provisions  on  the  subject  of  appeals. 
It  is  doubtful  if  the  Crown  has  power  to  grant  special 
leave  to  appeal  in  cases  from  the  Provinces  of  Ontario  and 
Quebec  where  an  appeal  is  denied  by  the  provisions  on  the 
subject  of  appeal  enacted  by  the  Legislatures  of  these  pro- 
vinces. These  provisions  are  contained  in  R.S.O.  c.  48, 
and  in  the  Code  of  Civil  Procedure,  Quebec,  article  68. 

The  Constitutional  Act,  1791,  31  Geo.  III.  c.  31,  pro- 
vides that  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  Government  of  each  of  the  provinces  of 
Canada,  together  with  the  Executive  Council,  should  be  a 
court  of  civil  jurisdiction  for  hearing  and  determining 
appeals,  subject  to  such  appeal  therefrom  as  such  appeals 
might  before  the  passing  of  that  Act  have  been  heard  and 
determined  by  the  Governor  and  Council  of  the  Province 
of  Quebec ;  but  subject  nevertheless  to  such  further  or  other 
provisions  as  may  be  made  in  this  behalf  by  any  Act  of  the 
Legislative  Council  and  Assembly  of  either  of  the  said 
provinces  respectively,  assented  to  by  His  Majesty,  his 
heirs  or  successors. 

34  Geo.  III.  c.  6,  s.  30,  provides  as  follows : — 

"And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  judgment  of  the  said  court  of  appeals  of  this  pro- 
vince shall  be  final  in  all  cases  where  the  matter  in  dispute 
shall  not  exceed  the  sum  or  value  of  five  hundred  pounds 
sterling;  but  in  cases  exceeding  that  sum  or  value,  as  well 
as  in  all  cases  where  the  matter  in  question  shall  relate  to 
any  fee  of  office,  duty,  rent,  revenue,  or  any  sum  or  sums 
of  money  payable  to  His  Majesty,  titles  to  lands  or  tene- 
ments, annual  rents  or  such  like  matters  or  things  where 
the  rights  in  future  may  be  bound,  an  appeal  shall  lie  to 
His  Majesty  in  his  Privy  Council,  though  the  immediate 
sum  or  value  appealed  for  be  less  than  five  hundred  pounds 
sterling. ' ' 

And  by  the  43rd  section  of  this  Act,  it  is  provided  that 
nothing  therein  contained  shall  be  construed  in  any  man- 
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ner  to  derogate  from  any  other  right  or  prerogative  of  the         S.  3 
Crown  whatsoever.  Appeals  to 

In  the  case  of  Cuvillier  v.  Aylwin,  2  Knapp  72,  the  ques- 
tion was  raised  as  to  whether  or  not  the  King  in  Council 
could  grant  leave  to  appeal  from  the  judgment  of  the  Court 
of  Appeals,  Quebec,  where  the  case  did  not  fall  within  the 
provisions  of  section  30  above,  and  the  ]\Iaster  of  the  Rolls 
held  that  ' '  The  King,  acting  with  the  other  branches  of  the 
Legislature,  as  one  of  the  branches  of  the  Legislature,  has 
the  power  of  depriving  any  of  his  subjects  in  any  of  the 
countries  under  his  dominion  of  any  of  his  rights."  And 
the  petition  for  leave  to  appeal  was  therefore  dismissed. 

This  decision  was  subsequently  reviewed  in  Be  Marois, 
15  Moo.  P.C.C,  p.  189,  when  Lord  Chancellor  Chelmsford 
said : — 

"Their  Lordships  are  not  satisfied  that  the  subject 
received  (in  Cuvillier  v.  Aylwin)  that  full  and  deliberate 
consideration  which  the  great  importance  of  it  demanded. 
The  report  of  the  judgment  of  the  Master  of  the  Rolls  is 
contained  in  a  few  lines,  and  he  does  not  appear  to  have 
directly  adverted  to  the  effect  of  the  proviso  contained  in 
the  43rd  section  of  the  Act  on  the  prerogative  of  the  Crown. 
Their  Lordships  must  not  be  considered  as  intimating  any 
opinion  whether  this  decision  can  be  sustained  or  not,  but 
they  desire  not  to  be  precluded  by  it  from  a  further  con- 
sideration of  the  serious  and  important  question  which  it 
involves.  The  petitioner  must  understand  that  the  prayer 
of  his  petition  (for  leave  to  appeal)  will  be  granted,  but  at 
the  risk  of  a  petition  being  hereafter  presented  from  the 
opposite  party,  upon  which  his  appeal  may  be  dismissed 
as  incompetent." 

By  3  &  4  Wm.  IV.  c.  41,  the  appeal  to  His  ]\Iajesty  in 
Council  only  lay  from  courts  of  error  or  courts  of  appeal, 
but  by  7  &  8  V^  c.  69,  it  provided  as  follows  :— 

"Whereas  by  the  laws  now  in  force  in  certain  of  Her 
I\rajesty's  colonies  and  possessions  abroad  no  appeals  can 
be  brought  to  Her  Majesty  in  Council  for  the  reversal  of  the 
judgments,  sentences,  decrees  and  orders  of  any  courts  of 
justice  within  such  colonies,  save  only  of  the  courts  of  error 
or  courts  of  appeal  vrithin  the  same,  and  it  is  expedient  that 
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Appeals^to     ^"^^^  ^I» jestv  ill  Council  should  be  authorized  to  provide  for 
Privy         the  admission  of  appeals  from  other  courts  of  justice  within 
Council       such  colonies  or  possessions.     Be  it  therefore  enacted  by 
Provincial  the  Queen's  most  excellent  Majesty  by  and  with  the  advice 
Courts.       and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  it  shall  be  competent  to  Her 
Majesty,  by  any  order  or  orders  to  be  from  time  to  time 
for  that  purpose  made  with  the  advice  of  her  Pri\^  Council 
to  provide  for  the  admission  of  any  appeal  or  appeals  to 
Her  ]\Iajesty  in  Council,  from  any  judgments,  sentences, 
decrees  or  orders  of  any  court  of  justice  within  any  British 
colony  or  possession  abroad,  although  such  court  shall  not 
be  a  court  of  error  or  a  court  of  appeal  within  such  colony, 
or  possession ;  and  it  shall  also  be  competent  to  Her  Majesty, 
by  any  such  order  or  orders  as  aforesaid,  to  make  all  such 
provisions  as  to  Her  Majesty  in  Council  shall  seem  meet 
for  the  instituting  and  prosecuting  any  such  appeals,  and 
for  carrying  into  effect  any  such  decisions  or  sentences  as 
Her  Majesty  in  Council  shall  pronounce  thereon." 

This  statute  was  passed  in  view  of  the  decision  of  the 
Privy  Council  in  Re  Cambridge,  3  Moo.  175,  where  it  was 
held  that  no  appeal  lay  from  the  Supreme  Court  of  Prince 
Edward  Island  to  the  King  in  Council  where  no  appeal  had 
been  taken  from  the  Supreme  Court  to  the  Governor  in 
Council,  and  where  the  Royal  instructions  to  the  Governor 
authorized  him  to  allow  appeals  from  the  Supreme  Court 
of  the  Island,  and  for  that  purpose  to  issue  a  writ  return- 
able before  him.self  and  the  Executive  Council.  The  Act 
applies  equally  to  colonies  where  the  appeal  lies  to  a  court 
of  error  within  the  colony,  and  to  those  in  which  the 
Supreme  Court  is  a  final  court  and  no  provision  exists  for 
appeals  to  the  Sovereign.    Flint  v.  Walker,  5  Moo.  179. 

In  the  Province  of  Ontario,  therefore,  it  would  appear 
that  an  appeal  will  lie  by  leave  of  the  Privy  Council  from 
the  High  Court  of  Justice  of  that  province ;  and  similarly, 
in  the  Province  of  Quebec,  with  leave,  an  appeal  will  lie 
from  the  Superior  Court,  and  in  such  cases  leave  may  be 
granted  although  the  case  is  one  in  which,  had  it  been 
carried  to  the   Court  of  Appeal  in  either  province,   any 
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further  appeal  to  the  Privy  Council  could  not  be  taken  by        S.3. 
reason  of  the  case  not  being  one  falling  within  the  limita-    ^?r1vy 
tions  placed  upon  appeals  to  the  Privy  Council  by  the    Council 
Provincial  Legislatures  respectively.  Prov^indaT 

For  a  form  of  petition  for  special  leave  to  appeal  direct     Courts, 
without    having    recourse    to    an    intermediate    Court    of 
Appeal,  see  In  re  Barnett,  4  Moo.  453. 

The  provisions  for  appeal  differ  in  the  different  pro- 
vinces. 

Privy  Council  appeals — Ontario. 

In  Ontario  the  right  of  appeal  is  regulated  by  the  Re- 
vised Statutes  of  1897,  c.  48,  which  provides  as  follows: — 

"1.  Where  the  matter  in  controversy  in  any  case  exceeds 
the  sum  or  value  of  $4,000,  as  well  as  in  any  case  where  the 
matter  in  question  relates  to  the  taking  of  any  annual  or 
other  rent,  customary  or  other  duty,  or  fee  or  any  like 
demand  of  a  general  and  public  nature  affecting  future 
rights,  of  what  value  or  amount  soever  the  same  may  be,  an 
appeal  shall  lie  to  Her  Majesty  in  Her  Privy  Council ;  and 
except  as  aforesaid  no  appeal  shall  lie  to  Her  Majesty  in 
Her  Privy  Council. 

"2.  No  such  appeal  shall  be  allowed  until  the  appellant 
has  given  security  in  $2,000  to  the  satisfaction  of  the  court 
appealed  from,  that  he  will  effectually  prosecute  the  appeal, 
and  pay  such  costs  and  damages  as  may  be  awarded  in 
case  the  judgment  appealed  from  is  confirmed. 

"3.  Upon  the  perfecting  of  such  security,  execution 
shall  be  stayed  in  the  original  cause. 

"4.  Subject  to  entry  to  be  made  by  the  judges  author- 
ized to  make  rules  with  reference  to  the  High  Court  and 
Court  of  Appeal  under  the  Judicature  Act,  the  practice 
applicable  to  staying  executions  upon  appeals  to  the  Court 
of  Appeal  in  force  prior  to  16th  April,  1895,  shall  apply  to 
an  appeal  to  Her  Majesty  in  Her  Privy  Council. 

"5.  A  judge  of  the  Court  of  Appeal  shall  have  author- 
itv^  to  approve  of  and  allow  the  security  to  be  given  by  a 
party  who  intends  to  appeal  to  Her  Majesty  in  Her  Privy 
Council,  whether  the  application  for  such  allowance  be 
made  during  the  sitting  of  the  said  court,  or  at  any  other 
time. 
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* '  6.  The  preceding  sections  shall  not  apply  to  an  appeal 
to  Her  Majesty  in  Her  Privy  Council  from  a  judgment  of 
any  court  on  a  reference  under  the  Revised  Statute  for 
Expediting  the  Decision  of  Constitutional  and  other  Pro- 
vincial Questions. 

"7.  Costs  awarded  by  Her  Majesty  in  Her  Privy  Coun- 
cil upon  an  appeal  shall  be  recoverable  by  the  same  process 
as  costs  awarded  by  the  Court  of  Appeal." 

Privy  Council  appeals — Quebec. 

In  the  Province  of  Quebec  the  right  of,  appeal  is  regu- 
lated by  articles  68  and  69  of  the  Code  of  Civil  Procedure, 
which  provide  as  follows: — 

"68.  An  appeal  lies  to  Her  Majesty  in  her  Priyj^  Coun- 
cil from  final  judgments  rendered  in  appeal  by  the  Court  of 
Queen's  Bench. 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to 
any  fee  of  office,  duty,  rent,  revenue  or  any  sum  of  money 
payable  to  Her  Majesty. 

"2.  In  cases  concerning  titles  to  lands  or  tenements, 
annual  rents  or  other  matters  in  which  the  rights  in  future 
of  the  parties  may  be  affected. 

"3.  In  all  other  cases  wherein  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  pounds  sterling. 

"69.  Causes  adjudicated  upon  in  review,  which  are  sus- 
ceptible of  appeal  to  Her  Majesty  in  Her  Pri\'y  Council, 
but  the  appeal  whereof  to  the  Court  of  Queen's  Bench  is 
taken  away  by  articles  43  and  44  may,  nevertheless,  be 
appealed  to  Her  Majesty." 

Privy  Council  appeals — Alberta  and  Saskatchewan. 

In  the  Provinces  of  Alberta  and  Saskatchewan,  the  right 
of  appeal  to  the  Privy  Council  is  governed  by  an  Imperial 
Order  in  Council  dated  30th  July,  1891,  which  provides  as 
follows : — 

''Whereas  by  an  Act  of  the  Parliament  of  Canada 
passed  in  the  forty-ninth  year  of  Her  Majesty's  reign, 
chapter  twenty-five,  intituled  'An  Act  further  to  amend 
the  law  respecting  the  North-West  Territories,'  a  Supreme 
Court  of  Record  or  original  and  appellate  jurisdiction  was 
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■constituted  and  established  in  and  for  the  North-West  Ter-        S.  3. 
ritories,  called  'the  Supreme  Court  of  the  North- West  Ter-^^PgfJy  ** 
ritories ; '  Council 

"And  whereas  by  chapter  fifty  of  the  Revised  Statutes ^j,jgj.^g^'jjQ^j 
of  Canada  intituled  the  North-West  Territories  Act,  the     Saskatche- 
said  court  was  continued  under  the  name  aforesaid,  but  no     ^^^"• 
provision  has  yet  been  made  for  the  prosecution  and  regula- 
tion of  appeals  to  Her  Majesty  in  Council  from  the  said 
court ; 

And  whereas  it  is  expedient  that  provision  should  be 
made  by  this  order  to  enable  parties  to  appeal  from  the 
decisions  of  the  said  court  to  Her  Majesty  in  Council,  it  is 
hereby  ordered  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  of  Her  Privy  Council,  as  follows: — 

"1.  Any  person  or  persons  may  appeal  to  Her  Majesty, 
her  heirs  and  successors  in  her  or  their  Privy  Council,  from 
any  final  judgment,  decree,  order,  or  sentence  of  the  said 
Supreme  Court  of  the  North-West  Territories  in  such  man- 
ner, within  such  time  and  under  and  subject  to  such  rules, 
regulations  and  limitations  as  are  hereinafter  mentioned; 
that  is  to  say, 

"In  case  any  such  judgment,  decree,  order  or  sentence 
shall  be  given  or  pronounced  for  or  in  respect  of  any  sum 
or  matter  at  issue  above  the  amount  or  value  of  three 
hundred  pounds  sterling  (£300),  or  in  case  such  judgment, 
decree,  order  or  sentence  shall  involve  directly  or  indirectly 
any  claim,  demand  or  question  to  or  respecting  property,  or 
any  civil  right  amounting  to  or  of  the  value  of  three 
hundred  pounds  sterling  (£300),  the  person  or  persons 
feeling  aggrieved  by  any  such  judgment,  decree,  order  or 
sentence  may  within  fourteen  days  next  after  the  same 
shall  have  been  pronounced,  made,  or  given,  apply  to  the 
said  court  by  motion  or  petition  for  leave  to  appeal  there- 
from to  Her  Majesty,  her  heirs  and  successors,  in  her  or 
their  Privy  Council ; 

"In  case  such  leave  to  appeal  shall  be  prayed  by  the 
party  or  parties  who  is  or  are  directed  to  pay  any  such 
sum  of  money  or  perform  any  duty,  the  said  court  may 
either  direct  that  the  judgment,  decree,  order  or  sentence 
/appealed  from  shall  be  carried  into  execution,  or  that  the 


wan. 
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S.  3.        execution   thereof   shall   be   suspended   pending   the   said 
"^  Pdty  ^°     appeal  as  to  the  said  court  may  appear  to  be  most  consistent 
Council       with  real  and  substantial  justice; 

Alberta  and  -^^^  ^^  ^^^^  ^^^®  ^^^^  court  shall  direct  such  judgment, 
Saskatche-  decree,  order  or  sentence  to  be  carried  into  execution,  the 
person  or  persons  in  whose  favour  the  same  shall  be  given 
shall,  before  the  execution  thereof,  enter  into  good  and 
sufficient  security  to  be  approved  by  the  said  court  for  the 
due  performance  of  such  order  as  Her  Majesty,  her  heirs 
and  successors  shall  think  fit  to  make  upon  such  appeal ; 

In  all  cases  security  shall  also  be  given  by  the  party  or 
parties  appellant  in  a  bond  or  mortgage  or  personal  recog- 
nizance not  exceeding  the  value  of  five  hundred  pounds 
sterling  (£500)  for  the  prosecution  of  the  appeal,  and  the 
payment  of  all  such  costs  as  may  be  awarded  by  Her 
Majesty,  her  heirs  and  successors,  or  by  the  Judicial  Com- 
mittee of  Her  Majesty's  Privy  Council,  to  the  party  or 
parties  respondent;  and  if  such  last-mentioned  security 
shall  be  entered  into  within  three  months  from  the  date  of 
such  motion  or  petition  for  leave  to  appeal,  then,  and  not 
otherwise,  the  said  court  shall  admit  the  appeal,  and  the 
party  or  parties  appellant  shall  be  at  liberty  to  prefer 
and  prosecute  his,  her  or  their  appeal  to  Her  Majesty,  her 
heirs  and  successors,  in  her  or  their  Privy  Council,-  in  such 
manner  and  under  such  rules  as  are  or  may  be  observed 
in  appeals  made  to  Her  Majesty  from  Her  Majesty's 
colonies  and  plantations  abroad. 

"2.  It  shall  be  lawful  for  the  said  Supreme  Court  at  its 
discretion  on  the  motion  or  petition  of  any  party  who  con- 
siders himself  aggrieved  by  any  preliminary  or  interlocu- 
tory judgment,  decree,  order  or  sentence  of  the  said 
Supreme  Court,  to  grant  permission  to  such  party  to  appeal 
against  the  same  to  Her  Majesty,  her  heirs  and  successors, 
in  her  or  their  Privy  Council,  subject  to  the  same  rules, 
regulations  and  limitations  as  are  herein  expressed  respect- 
ing appeals  from  final  judgments,  decrees,  orders  and 
sentences. 

"3.  Nothing  herein  contained  doth  or  shall  extend  or  be 
construed  to  extend  to  take  away  or  abridge  the  undoubted 
right  and  authority  of  Her  Majesty,  her  heirs  and  succes- 
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sors,  upon  the  humble  petition  of  any  person  or  persons        S.3 
aggrieved  by  any  judgment  or  determination  of  the  said     pj-jvy 
court  at  any  time  to  admit  his,  her,  or  their  appeal  there-     Council 
from,  upon  such  terms  as  Her  Majesty,  her  heirs  or  succes- ^^<^*J^^^-^^^ 
sors,  shall  think  fit,  and  to  reverse,  correct  or  vary  such    saskatche- 
judgment,   or   determination   in   such   manner   as   to   Her     wan. 
Majesty,  her  heirs  and  successors  shall  seem  meet. 

"4.  In  all  cases  of  appeal  admitted  bj^  the  said  court 
or  by  Her  Majesty,  her  heirs  or  successors,  the  said  court 
shall  certify  and  transmit  to  Her  Majesty,  her  heirs  or  suc- 
cessors, in  her  or  their  Privy  Council,  a  true  and  exact  copy 
of  all  evidence,  proceedings,  judgments,  decrees  and  orders 
had  or  made  in  such  cases  appealed  so  far  as  the  same  have 
relation  to  the  matter  of  appeal,  such  copies  to  be  certified 
under  the  seal  of  the  said  court,  and  the  said  court  shall 
also  certify  and  transmit  to  Her  Majesty,  her  heirs  and 
successors,  in  her  or  their  Privy  Council,  a  copy  of  the 
reasons  given  by  the  judges  of  such  court,  or  by  any  of  such 
judges,  for  or  against  the  judgment  or  determination 
appealed  against,  where  such  reasons  shall  have  been  given 
in  writing,  and  where  such  reasons  shall  have  been  given 
orally,  then  a  statement  in  writing  of  the  reasons  given  by 
the  judges  of  such  court,  or  by  any  of  such  judges,  for  or 
against  the  judgment  or  determination  appealed  against. 

''5.  The  said  court  shall,  in  all  cases  of  appeal  to  Her 
Majesty,  her  heirs  or  successors,  conform  to  and  execute,, 
or  cause  to  be  executed,  such  judgments  and  orders  as  Her 
Majesty,  her  heirs  and  successors  shall  think  fit  to  make  in 
the  premises  in  such  manner  as  any  original  judgment, 
decree  or  decretal  order,  or  other  order  or  rule  of  the  said 
court  should  or  might  have  been  executed. 

And  the  Right  Honourable  Lord  Knutsford,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  is  to  give  the 
necessary  directions  herein  accordingly," 

Privy  Council  appeals — British  Colum'bia. 

In  the  Province  of  British  Columbia,  the  appeals  are 
regulated  by  12-13  Vict.  (Imp.),  ch.  48  (for  original  statute 
see  Safford  &  Wheeler's  Privy  Council  Practice,  p.  375)  ; 
and  the  Imperial  Order  in  Council  dated  12th  July,  1887. 
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S.3. 

Appeals  to 
Privy 
Council 
direct. 

Manitoba. 


The  terms  of  this  Order  in  Council  are,  mutatis  mutandis, 
the  same  as  those  contained  in  the  Order  in  Council  regu- 
lating appeals  from  the  North-West  Territories,  supra. 

Privy  Council  appeals — Manitoha. 

In  the  Province  of  ^Manitoba,  the  right  of  appeal  to  the 
Privy  Council  is  governed  by  Imperial  Order  in  Council 
dated  26th  November,  1892.  The  terms  of  the  order  are  the 
same  as  those  for  the  North-West  Territories.  For  pre- 
amble, vide  Safford  &  Wheeler's  Privy  Council  Practice, 
p.  378. 

Privy  Council  appeals — Neiv  Brunswick. 

In  the  Province  of  New  Brunswick,  the  appeal  to  the 
Privy  Council  is  regulated  by  an  Order  in  Council  dated 
27th  November,  1852,  practically  identical  with  the  order 
governing  appeals  from  the  North-West  Territories  and  the 
Province  of  IManitoba.  For  preamble,  vide  Safford  & 
Wheeler's  Privy  Council  Practice,  p.  380. 

Privy  Council  appeals — Nova  Scotia. 

An  appeal  from  the  Supreme  Court  of  Xova  Scotia  lies 
to  the  Judicial  Committee  of  the  Privy  Council  under  the 
Order  in  Council  of  the  20th  March,  1863.  The  terms  of 
this  order  are  also  substantially  identical  with  those  of 
the  North- West  Territories,  supra.  For  the  preamble, 
vide  Safford  &  Wheeler's  Privy  Council  Practice,  p.  391. 

Privy  Council  appeals — Prince  Edward  Island. 

In  the  Royal  instructions  issued  to  the  early  Governors 
of  Prince  Edward  Island,  provision  was  made  for  an 
appeal  from  the  Supreme  Court  to  the  Governor  in  Council 
and  the  same  instructions  provided  that  where  a  party  was 
dissatisfied  with  the  decision  of  the  Governor  in  Council, 
an  appeal  should  be  allowed  to  the  King  in  Council  sub- 
ject to  certain  limitations.  These  Royal  instructions  were 
discontinued  after  the  passing  of  the  Statute  3  &  4  Wm. 
IV.  ch.  41.  being  an  Act  for  the  better  Administration  of 
Justice  in  His  ^Majesty's  Privy  Council.    Up  to  the  present 
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time  no  Imperial  Order  in  Council  has  been  passed  provid-        S.  3. 
ing  for  a  direct  appeal  from  the  Supreme  Court  of  this  "^PjP^^^y  *° 
province.    Appeals  now  can  only  be  taken  after  leave  has    Couacil 
been  granted  by  the  Judicial  Committee.  direct. 

For  Practice  on  appeals  to  His  Majesty's  Privy  Council, 
vide,  p.  252,  infra. 

THE   JUDGES. 

4.  The  Supreme  Court  shall  consist  of  a  chief  justice  to 
be  called  the  Chief  Justice  of  Canada,  and  five  puisne 
judges,  who  shall  be  appointed  by  the  Governor  in  Council 
by  letters  patent  under  the  Great  Seal.    59  V.,  c.  14,  s.  1. 

By  the  Imperial  Act  58-59  Vict.  ch.  44,  it  is  provided  as 
follows : — 

1.  (1)  If  any  person  being  or  having  been  Chief  Jus- 
tice or  a  judge  of  the  Supreme  Court  of  the  Dominion  of 
Canada,  or  of  a  Superior  Court  in  any  province  of  Canada, 
or  any  of  the  Australasian  colonies  mentioned  in  the  sche- 
dule to  this  Act,  or  of  either  of  the  South  African  colon- 
ies mentioned  in  the  said  schedule,  or  of  any  other  Superior 
Court  in  Her  Majesty's  Dominions  named  in  that  behalf 
by  Her  Majesty  in  Council,  is  a  member  of  Her  Majesty's 
Privy  Council,  he  shall  be  a  member  of  the  Judicial  Com- 
mittee of  the  Privy  Council. 

(2)  The  number  of  persons  being  members  of  the  Judi- 
cial Committee  by  reason  of  this  Act  shall  not  exceed  five 
at  any  one  time. 

(3)  The  provisions  of  this  Act  shall  be  in  addition  to, 
and  shall  not  affect,  any  other  enactment  for  the  appoint- 
ment of  or  relating  to  members  of  the  Judicial  Committee. 

2.  This  Act  may  be  cited  as  the  Judicial  Committee 
Amendment  Act,  1895. 

Pursuant  to  this  Act  His  Lordship  Sir  Henry  Strong, 
Chief  Justice  of  Canada,  and  the  present  Chief  Justice,  Sir 
Elzear  Taschereau,  have  been  sworn  in  as  members  of  the 
Privy  Council,  and  by  the  terms  of  the  Act  are  membei-s 
of  the  Judicial  Committee. 

5.  Any  person  may  be  appointed  a  judge  who  is  or  has 
been  a  judge  of  a  superior  court  of  any  of  the  provinces 
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S.  5.        of  Canada,  or  a  barrister  or  advocate  of  at  least  ten  years' 
Who  may  be.  standing  at  the  bar  of  any  of  the  said  provinces.    R.S.,  c. 
135,  s.  4. 

6.  Two  at  least  of  the  judges  shall  be  appointed  from 
among  the  judges  of  the  Court  of  King's  Bench,  or  of  the 
Superior  Court,  or  the  barristers  or  advocates  of  the  Pro- 
vince of  Quebec.    R.S.,  c.  135,  s.  4. 

7.  No  judge  shall  hold  any  other  office  of  emolument 
either  under  the  Government  of  Canada  or  under  the 
government  of  any  province  of  Canada.    R.S.,  c.  135,  s.  4. 

8.  The  judges  shall  reside  at  the  city  of  Ottawa,  or 
within  five  miles  thereof.     R.S.,  c.  135,  s.  4. 

9.  The  judges  shall  hold  office  during  good  behaviour, 
but  shall  be  removable  by  the  Governor-General  on  address 
of  the  Senate  and  House  of  Commons.    R.S.,  c.  135,  s.  5. 

10.  Every  judge  shall,  previously  to  entering  upon  the 
duties  of  his  office  as  such  judge,  take  an  oath  in  the  form 
following : 

"I,  ,  do  solemnly  and  sincerely  promise  and 

swear  that  I  will  duly  and  faithfully,  and  to  the  best  of  my 
skill  and  knowledge,  execute  the  powers  and  trusts  reposed 
in  me  as  chief  justice  {or  as  one  of  the  judges)  of  the 
Supreme  Court  of  Canada.  So  help  me  God."  R.S.,  c. 
135,  s.  9 ;— 50-51  v.,  c.  16,  s.  57. 

11.  Such  oath  shall  be  administered  to  the  Chief  Justice 
before  the  Governor-General,  or  person  administering  the 
Government  of  Canada,  in  Council,  and  to  the  puisne 
judges  by  the  Chief  Justice,  or,  in  his  absence  or  illness,  by 
any  other  judge  present  at  Ottawa.    R.S.,  c.  135,  s.  10. 

Sections  7  and  8  of  the  Supreme  &  Exchequer  Courts 
Act,  R.S.C.  ch.  135,  provided  for  the  salaries  of  the  judges 
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of  the  Supreme  Court,  and  their  superannuation.     These      S.  11. 
provisions  are  now  found  in  the  Judges  Act,  R.S.  c.  138.  '""^  '^^^^'^' 

When  taking  office,  every  judge  of  the  Supreme  Court 
takes  the  following  oath  of  allegiance  to  the  Sovereign,  pur- 
suant to  the  provisions  of  R.S.  c.  78: — 

"I,  ,  do  sincerely  promise  and  swear  that  I 

will  be  faithful  and  bear  true  allegiance  to  His  Majesty 
King  Edward  VII.  (or  reigning  Sovereign  for  the  time 
being)  as  lawful  Sovereign  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  this  Dominion  of  Can- 
ada, dependent  on  and  belonging  to  the  said  Kingdom,  and 
that  I  will  defend  him  to  the  utmost  of  my  power  against 
all  traitorous  conspiracies  or  attempts  whatsoever,  which 
shall  be  made  against  his  person,  Crown  and  dignity,  and 
that  I  will  do  my  utmost  endeavour  to  disclose  and  make 
known  to  His  Majesty,  his  heirs  or  successors,  all  treasons 
or  traitorous  conspiracies  and  attempts  which  I  shall  know 
to  be  against  him  or  any  of  them;  and  all  this  I  do  swear 
without  any  equivocation,  mental  evasion  or  secret  reserva- 
tion.    So  help  me  God." 

REGISTRAR   AND    OTHER    OFFICERS. 

12.  The  Governor  in  Council  may,  by  an  instrument 
under  the  Great  Seal,  appoint  a  fit  and  proper  person,  being 
a  barrister  of  at  least  five  years'  standing,  to  be  Registrar 
of  the  Supreme  Court.    R.S.,  c.  135,  s.  11. 

13.  The  Registrar  shall  hold  office  during  pleasure  and 
shall  reside  and  keep  an  office  at  the  city  of  Ottawa.  R.S., 
c.  135,  s.  11. 

14.  The  Registrar  shall  have  the  rank  of  a  Deputy 
Head  of  a  Department  and  shall  be  paid  a  salary  begin- 
ning on  his  appointment  at  three  thousand  five  hundred 
dollars  per  annum  with  an  annual  increase  of  one  hundred 
dollars,  until  a  maximum  salary  is  reached  of  four  thousand 
dollars.    3  E.  VII.,  c.  69,  s.  1. 
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S.  15.  15,  The  Registrar  shall,  subject  to  the  direction  of  the 

Kegistrar.  .    .  "    _ 

Functions.     Minister  of  Justice,  oversee  and  direct  the  officers,  clerks 

and  employees  appointed  to  the  Court.    3  E.  VII.,  c.  69,  s.  3. 

16.  The  Registrar  shall  give  his  full  time  to  the  public 
service  and  shall  not  receive  any  pay,  fee  or  allowance  in 
any  form  in  excess  of  the  amount  hereinbefore  provided. 
3  E.  VII.,  c.  69,  s.  3. 

17.  The  Registrar  shall,  under  the  supervision  of  the 
Minister  of  Justice,  have  the  management  and  control  of 
the  Library  of  the  Court  and  the  purchase  of  all  books 
therefor.    51  V.,  c.  37,  s.  4. 

18.  The  Registrar  shall,  until  otherwise  provided,  publish 
the  reports  of  the  decisions  of  the  Court.  50-51  V.,  c.  16,  s. 
57. 

19.  The  Registrar  shall  have  such  authority  to  exercise 
the  jurisdiction  of  a  judge  sitting  in  Chambers  as  may  be 
conferred  upon  him  by  general  rules  or  orders  made  under 
this  Act.    50-51  v.,  c.  16,  s.  57. 

Section  109,  infra,  empowers  the  Supreme  Court  to 
make  general  rules  and  orders  authorizing  the  Registrar  to 
exercise  the  jurisdiction  of  a  judge  of  the  Court  sitting 
in  Chambers,  and  such  rules  are  given  the  same  force  and 
effect  as  if  expressly  provided  for  in  the  Act. 

General  Order  No.  83,  infra,  p.  451,  made  in  pursuance 
of  section  109,  confers  upon  the  Registrar  all  the  authority 
and  jurisdiction  which  may  be  exercised  by  a  judge  sitting 
in  Chambers  except, 

(a)  granting  writs  of  habeas  corpus,  and  adjudicating 
upon  the  return  thereof;  and 

(&)   granting  writs  of  certiorari. 

20.  The  Governor  in  Council  may  appoint  a  reporter  and 
assistant  reporter  who  shall  report  the  decisions  of  the 
Court  and  who  .shall  be  paid  such  salaries  respectively 
as  the  Governor  in  Council  determines.  50-51  V.,  c.  16,  s.  57. 
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21.  The  Governor  in  Council  may,  from  time  to  time,       S.  21. 

-  '  Clerks  and 

appoint  such  other  clerks  and  servants  of  the  Court  as  are     servants. 

necessary,  all  of  whom  shall  hold  office  during  pleasure. 

R.S.,  c.  135,  s.  11;  50-51  V.,  c.  16,  s.  57. 

22.  The  provisions  of  the  Civil  Service  Act  and  of  the 
Civil  Service  Superannuation  and  Retirement  Act  shall  so 
far  as  applicable  extend  and  apply  to  such  officers,  clerks 
and  servants  at  the  seat  of  Government.   R.S.,  c.  135,  s.  14. 

Sections  21  and  22,  supra,  have  been  construed  by  the 
Department  of  Justice  to  authorize  the  Governor  in  Coun- 
cil to  appoint  clerks  and  servants  of  the  Court  independ- 
ently of  the  provisions  of  the  Civil  Service  Act,  but  upon 
the  appointment  being  made  the  Civil  Service  Act  and  the 
Civil  Service  Superannuation  and  Retirement  Act  become 
applicable. 

23.  The  Sheriff  of  the  county  of  Carleton,  in  the  Pro- 
vince of  Ontario,  shall  be  ex-officio  an  officer  of  the  Court 
and  shall  perform  the  duties  and  functions  of  a  sheriff  in 
connection  therewith.     R.S.,  c.  135,  s.  15. 

BARRISTERS   AND    SOLICITORS. 

24.  All  persons  who  are  barristers  or  advocates  in  any  of 
the  Provinces  of  Canada  may  practise  as  barristers,  advo- 
cates and  counsel  in  the  Supreme  Court.  R.S.,  e.  135,  s. 
16;— 50-51  v.,  c.  16,  s.  57. 

In  Halifax  City  Ely.  Co.  v.  The  Queen,  Cout.  Dig.  1118, 
the  Court  refused  to  hear  a  member  of  the  Bar  of  the 
State  of  New  York  who  desired  to  appear  on  behalf  of  the 
appellants. 

In  the  Steamship  Calvin  Austin  v.  Lovitt,  on  February 
27th,  1905,  counsel  for  the  respondent  called  the  attention 
of  the  Court  to  the  fact  that  a  member  of  the  Massachu- 
setts Bar  had  been  heard  in  this  appeal  in  the  Admiralty 
Court  below,  and  requested  that  he  be  heard  by  the 
Supreme  Court.  Counsel  for  the  appellant  not  objecting, 
the  Court  granted  the  application  and  counsel  was  called 
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within  the  Bar  and  took  part  in  the  argument  of  the  appeal 
on  behalf  of  the  respondent. 

25.  All  persons  who  are  attorneys  or  solicitors  of  the 
superior  courts  in  any  of  the  provinces  of  Canada  may 
practise  as  attorneys,  solicitors  and  proctors  in  the  Supreme 
Court.    R.S.,  c.  135,  s.  17;— 50-51  V.,  c.  16,  s.  57. 

26.  All  persons  who  may  practise  as  barristers,  advocates, 
counsel,  attorneys,  solicitors  or  proctors  in  the  Supreme 
Court  shall  be  officers  of  the  Court.  R.S.,  c.  135,  s.  18; — 
50-51  v.,  c.  16,  S-.  57. 

SESSIONS    AND    QUORUM. 

27.  Any  five  of  the  judges  of  the  Supreme  Court  shall 
constitute  a  quorum  and  may  lawfully  hold  the  Court. 
51  v.,  c.  37,  s.  1. 

28.  It  shall  not  be  necessary  for  all  the  judges  who 
have  heard  the  argument  in  any  case  to  be  present  in  order 
to  constitute  the  Court  for  delivery  of  judgment  in  such 
case,  but  in  the  absence  of  any  judge,  from  illness  or  any 
other  cause,  judgment  may  be  delivered  by  a  majority  of 
the  judges  who  were  present  at  the  hearing.  51  V.,  e.  37, 
s.  1. 

Where  a  judge  has  died  between  the  argument  of  the 
appeal  and  the  delivery  of  judgment,  the  Court  has  held 
that  this  section  authorized  a  delivery  of  judgment  accord- 
ing to  the  opinions  of  a  majority  of  the  judges  who  sat 
upon  the  appeal  exclusive  of  the  opinion  of  the  deceased 
judge. 

Where  one  of  the  judges  who  sat  during  the  hearing  of 
an  appeal  in  which  judgment  had  been  reserved,  resigned 
his  Commission  before  the  judgment  was  rendered,  and 
thereby  became  disqualified  from  adjudicating  upon  the 
appeal,  the  case  was  ordered  to  be  reheard  at  the  next 
following  serssion  of  the  Court.  Wright  v.  The  Queen,  Mch. 
15th,  1895. 
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29.  Any  judge  who  has  heard  the  case  and  is  absent  at      ^-  29. 

Opinion  of 
the  delivery  of  judgment,  may  hand  his  opinion  m  writing     absent 

to  any  judge  present  at  the  delivery  of  judgment,  to  be  read     J^^^e- 

or  announced  in  open  court,  and  then  to  be  left  with  the 

Registrar  or  reporter  of  the  Court.    51  V.,  c.  27,  s.  1. 

30.  No  judge  against  whose  judgment  an  appeal  is 
brought,  or  who  took  part  in  the  trial  of  the  cause  or  matter, 
or  in  the  hearing  in  a  court  below,  shall  sit  or  take  part  in 
the  hearing  of  or  adjudication  upon  the  proceedings  in  the 
Supreme  Court. 

2.  In  any  cause  or  matter  in  which  a  judge  is  unable  to 
sit  or  take  part  in  consequence  of  the  provisions  of  this 
section,  any  four  of  the  other  judges  of  the  Supreme  Court 
shall  constitute  a  quorum  and  may  lawfully  hold  the  court. 
52  v.,  c.  37,  s.  1. 

This  section  has  been  construed  to  disqualify  a  judge 
,from  sitting  in  appeal  on  a  case  in  which  he  was  a  member 
of  the  court  below,  but  took  no  part  in  the  judgment  of  that 
court.    Grant  v.  Maclaren,  May  9th,  1894. 

The  Court  being  fully  constituted  for  the  hearing  of  an 
appeal  under  sub-section  2  of  this  section,  judgment  may 
be  given  dismissing  the  appeal  where  the  members  of  the 
Court  are  equally  divided  in  opinion,  differing  in  this 
respect  from  appeals  heard  under  the  next  following 
section. 

Where  the  members  of  the  Supreme  Court  are  equally 
divided  in  opinion  so  that  the  decision  appealed  against 
stands  unreversed,  the  result  of  the  decision  affects  the 
actual  parties  to  the  litigation  only,  and  the  Supreme  Court 
in  similar  cases  brought  before  it  is  not  bound  by  the 
result  of  the  previous  case.  Re  Stanstead  Election,  20  Can. 
S.C.R.  12. 

31.  Any  four  judges  shall  constitute  a  quorum  and  may 
lawfully  hold  the  court  in  cases  where  the  parties  consent 
to  be  heard  before  a  court  so  composed.     59  V.    c.  14,  s.  2. 


8.31. 
Quorum  by 
consent. 
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"It  is  the  invariable  practice  of  the  Court  to  direct  a  re- 
argument  M'here  a  ease  is  argued  before  four  judges  by 
consent  of  parties,  and  the  members  of  the  Court  are 
equally  divided  in  opinion,  the  practice  differing  in  this 
respect  from  the  case  where  four  constitute  a  quorum  of 
the  Court  by  reason  of  one  of  the  judges  being  disqualified 
from  sitting  under  the  preceding  section."  October  9th, 
1905. 

Rule  73  provides  that: — 

"If  it  happens  at  any  time  that  the  number  of  judges 
necessary  to  constitute  a  quorum  for  the  transaction  of  the 
business  to  be  brought  before  the  court  is  not  present,  the 
judge  or  judges  then  present  may  adjourn  the  sittings  of 
the  court  to  the  next  day  or  some  other  day,  and  so  on 
f ro2n  day  to  day,  until  a  quorum  shall  be  present. ' ' 

32.  The  Supreme  Court,  for  the  purpose  of  hearing  and 
determining  appeals,  shall  hold  in  each  year,  at  the  city  of 
Ottawa,  three  sessions. 

2,  The  first  session  shall  begin  on  the  third  Tuesday  of 
February,  the  second  on  the  first  Tuesday  in  May,  and 
the  third  on  the  first  Tuesday  in  October,  in  each  year. 

3.  Each  of  the  said  sessions  shall  be  continued  until  the 
business  before  the  court  is  disposed  of.  U.S.,  c.  135,  s. 
20;— 54-55  v.,  c.  25,  s.  1. 

33.  The  Supreme  Court  may  adjourn  any  session  from 
time  to  time  and  meet  again  at  the  time  appointed  for  the 
transaction  of  business. 

2.  Notice  of  such  adjournment  and  of  the  day  fixed  for 
the  continuance  of  such  session  shall  be  given  by  the 
Registrar  in  the  Canada  Gazette.    R.S.,  c.  135,  s.  21. 

34.  The  Court  may  be  convened  at  any  time  by  the  Chief 
Justice,  or,  in  the  event  of  his  absence  or  illness,  by  the 
senior  puisne  judge,  in  such  manner  as  is  prescribed  by  the 
rules  of  Court.     R.S.,  c.  135,  s.  22. 
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Rule  12  provides  as  follows: —  ?•  ^'*- 

"The  notice  convening  the  court  under  section  14  of  ^a^^gjong, 
the  Act  (now  section  34)  for  the  purpose  of  hearing 
election  or  criminal  appeals,  or  appeals  in  matters  of  habeas 
corpus,  or  for  other  purposes,  shall,  pursuant  to  the  direc- 
tions of  the  chief  justice  or  senior  puisne  judge  as  the  case 
may  be,  be  published  by  the  Registrar  in  the  Canada 
Gazette,  and  shall  be  inserted  therein  for  such  time  before 
the  day  appointed  for  such  special  session  as  the  said 
chief  justice  or  senior  puisne  judge  may  direct,  and  may  be 
in  the  form  given  in  Schedule  A.  to  these  rules  appended. ' ' 

35.  The  Supreme  Court  shall  have,  hold  and  exercise 
an  appellate,  civil  and  criminal  jurisdiction  within  and 
throughout  Canada.    R.S.   c.  135,  s.  23. 

The  generality  of  the  section  is  qualified  as  follows: — 
(a)  No  appeal  lies  from  a  judgment  made  in  the  exer- 
cise of  the  judicial  discretion  of  the  court  below. 
Section  45,  infra,  p.  159,  provides  as  follows: — 
"No  appeal  shall  lie  from  any  order  made  in  any  action, 
suit,  cause,  matter  or  other  judicial  proceeding  made  in 
the  exercise  of  the  judicial  discretion  of  the  court  or  judge 
making  the  same;  but  this  exception  shall  not  include  de- 
crees and  decretal  orders  in  actions,  suits,  causes,  matters 
or  other  judicial  proceedings  in  equity,  or  in  actions  or 
suits,  causes,  matters  or  other  judicial  proceedings  in  the 
nature  of  suits  or  proceedings  in  equity  instituted  in  any 
superior  court." 

As  to  what  is  an  exercise  of  judicial  discretion,  vide 
notes  to  section  45. 

(&)  No  appeal  lies  to  the  Supreme  Court  from  a  refer- 
ence to  the  court  below  by  the  Lieutenant-Governor  in 
Council. 

Union  Colliery  Co.  v.  Attorney-General  of  British 
Columbia,  27  Can.  S.C.R.  637. 

The  Lieutenant-Governor  of  British  Columbia  in  Coun- 
cil made  a  reference  to  the  Supreme  Court  of  British 
Columbia  pursuant  to  the  provisions  of  54  V.  c.  5  (B.C.) 
(now  R.S.B.C.  1897,  c.  56,  ss.  98-103),  intituled  "An  Act 
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.S- ?^-,  for  expediting  the  decision  of  constitutional  and  other  pro- 
Provincial  vincial  questions, ' '  for  hearing  and  consideration  of  a  case 
references,  submitted  to  ascertain  whether  in  the  opinion  of  that  court 
the  legislature  of  the  province  had  jurisdiction  to  pass  the 
Act  53  V.  c.  33  (B.C.)  intituled  "An  Act  to  amend  the 
Coal  Mines  Regulation  Act." 

Section  102  provides  as  follows: — "The  opinion  of  the 
court  or  judge  shall  be  deemed  a  judgment  of  the  court 
and  an  appeal  shall  lie  therefrom  as  in  the  case  of  a  judg- 
ment in  an  action." 

The  full  Court  after  argument  certified  to  the  Provincial 
Secretary  that  the  conclusion  arrived  at  was  that  the  statute 
in  question  was  within  the  scope  of  the  legislative  authority 
of  the  Province  of  British  Columbia.  An  appeal  having 
been  taken  from  the  judgment  of  the  Supreme  Court  of 
British  Columbia  to  the  Supreme  Court  of  Canada,  and 
the  respondents  having  moved  to  quash,  Held,  per  Tasche- 
reau,  J.,  for  the  Court:  "We  have  clearly  no  jurisdiction 
to  entertain  the  appeal.  There  is  no  judgment  to  be 
appealed  from.  The  British  Columbia  statute  itself  says, 
'shall  be  deemed  a  judgment.'  That  is  saying  that  it  is 
not  a  judgment.  There  is  no  action,  no  parties,  no  con- 
troversy, perhaps,  and  the  British  Columbia  Legislature, 
did  it  intend  to  do  so,  cannot  extend  our  jurisdiction  and 
create  a  right  to  appeal  to  this  Court." 

The  Revised  Statutes  of  Ontario,  ch.  84,  contains  pro- 
visions for  a  reference  by  the  Lieutenant-Governor  in  Coun- 
cil to  the  Court  of  Appeal  or  to  the  High  Court  similar  to 
those  contained  in  the  British  Columbia  statute  referred 
to  in  the  preceding  case,  and  section  6  of  the  Act  contains 
a  similar  provision  that  the  opinion  of  the  Court  should  be 
deemed  a  judgment  of  the  Court  and  that  an  appeal  should 
lie  therefrom  as  in  the  case  of  a  judgment  in  an  action. 

It  would  appear  that  references  under  this  statute  are 
not  appealable  to  the  Supreme  Court  of  Canada. 

Section  7  of  said  chapter  84,  R.S.O.,  provides  that  "an 
appeal  to  Her  Majesty  in  Her  Privy  Council  from  a  judg- 
ment of  any  court  on  a  reference  under  this  Act  shall  not 
be  subject  to  the  restrictions  contained  in  the  Revised 
Statutes  of  this  province  respecting  appeals  to  Her  Majesty 
in  Her  Privy  Council." 
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In  a  reference  intituled  "In  re  Assignments  and  Pre-  _     S.  35. 
ferences  Act,  sec.  9,"  to  the  Court  of  Appeal  for  Ontario  p^^^Yiclar* 
(20  A.R.  489),  under  the  statute  in  question,  the  judg-.    references, 
ment  of  the  Court  of  Appeal  was  reversed  by  the  Judicial 
Committee  of  the  Privy  Council  (1894,  A.C.,  p.  189). 

The  Ontario  Judicature  Act,  R.S.O.  c.  51,  s.  57,  sub-s. 
2,  provides  as  follows: — 

' '  The  High  Court  shall  have  jurisdiction  to  entertain  an 
action  at  the  instance  of  either  the  Attorney-General  for 
the  Dominion  or  the  Attorney-General  of  this  province  for 
a  declaration  as  to  the  validity  of  any  statute,  or  any  pro- 
vision in  any  statute  of  this  Legislature,  though  no  further 
relief  should  be  prayed  or  sought;  and  the  action  shall  be 
deemed  sufficiently  constituted  if  the  two  officers  aforesaid 
are  parties  thereto.  A  judgment  in  the  action  shall  be 
appealable  like  other  judgments  of  the  said  court." 

Under  this  provision  an  action  was  brought  {Atty.-Gcn. 
of  Canada  v.  Atty.-Gen.  of  Ontario),  for  a  declaration 
touching  the  validity  of  a  statute  of  Ontario  passed  in  1888, 
51  V.  c.  5,  intituled  "An  Act  respecting  the  executive  ad- 
ministration of  the  laws  of  this  Province."  The  judgment 
of  the  Court  of  Appeal  for  Ontario,  19  A.R.  31,  was 
affirmed,  33  Can.  S.C.R.  458. 

The  Revised  Statutes  of  Nova  Scotia,  1900,  e.  166^ 
provides  for  a  reference  by  the  Lieutenant-Governor  in 
Council  to  the  Supreme  Court  of  Nova  Scotia,  and  by  sec- 
tion 6  give  an  appeal  therefrom  to  the  Supreme  Court  of 
Canada  and  to  Her  Majesty  in  Council. 

It  would  appear  from  the  above  decision  in  Union  Col- 
liery Co.  V.  Attorney-General  of  British  Columbia  that  even 
if  the  Legislature  of  the  province  has,  as  in  the  case  of  the 
Province  of  Nova  Scotia,  provided  for  an  appeal  in  matters 
of  reference  to  the  Supreme  Court  of  Canada,  this  will  not 
confer  jurisdiction,  and  that  legislation  to  this  effect  is 
ultra  vires. 

In  re  Teachers  in  Roman  Catholic  Schools.     Feb   20th 
1906. 

In  this  case  an  application  was  made  on  consent  for 
leave  to  appeal  from  the  judgment  of  the  Court  of  Appeal 
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T    ^'J^.'-       ^or  Ontario  in  a  reference  by  the  Lieutenant-Governor  in 
Jurisdiction,  n  ■, 

Provincinl      Council, 
references.        The  motion  was  refused,  the  Court  hokling  that  it  had 
no  jurisdiction  and  was  bound  by  its  decision  in  the  Union 
Colliery  Co.  v.  The  Attorney-General  of  British  Columbia. 
For  the  jurisdiction  of  the  Supreme  Court  in  disputed 
matters  of  jurisdiction  between  the  Dominion  of  Canada 
and  any  province,  vide  notes  to  section  67,  infra,  p.  276. 
(c)   No    appeal    where    the    court    or    judge    is    curia 
desigyiata. 

Halifax  &  Cape  Breton  Coal  &  By.  Co.  v.  Gregory,  Cass. 
Prac.  20. 

Where  the  plaintiif  in  an  action  obtained  a  verdict, 
which  was  affirmed  by  the  Supreme  Court  of  Nova  Scotia, 
the  defendants  appealed  to  the  Supreme  Court  of  Cana^ia, 
and  agreed  with  the  plaintiff,  the  Government  of  Nova 
Scotia  becoming  a  party  to  such  agreement,  that  the  appeal 
should  be  decided  on  the  merits  irrespective  of  the  plead- 
ings or  any  technical  defence  raised  thereon,  and  limiting 
the  amount  in  question,  the  balance  being  otherwise  satis- 
fied. The  Supreme  Court  having  affirmed  the  judgment 
appealed  from,  an  application  for  leave  to  appeal  to  the 
Judicial  Committee  of  the  Privy  Council  was  refused,  on 
the  ground  that  in  deciding  the  appeal  the  Supreme  Court 
was  not  acting  in  its  ordinary  jurisdiction  as  a  court  of 
appeal,  but  was  acting  under  the  special  reference  made  to 
it  by  the  agreement. 

McGreevy  v.  The  Queen,  14  Can.  S.C.R.  735. 

The  Petition  of  Right  Act  of  the  Province  of  Quebec, 
46  V.  c.  27,  provides  that  the  Superior  Court  of  the  Province 
of  Quebec  sitting  in  the  District  of  Quebec  shall  have  exclu- 
sive original  jurisdiction  in  matters  of  Petitions  of  Right, 
and  also  provides  that  an  appeal  shall  lie  from  the  final 
judgment  of  the  Superior  Court  to  the  Court  of  Queen's 
Bench  sitting  in  appeal. 

The  suppliant  IMcGreevy  being  dissatisfied  with  the 
amount  awarded  him  by  arbitrators  appointed  to  settle  a 
disputed  claim  between  hiin  and  the  Government  of  the 
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Province  of  Quebec,  instituted  proceedings  by  way  of  peti-       ,S.  35. 
tion  of  right  to  set  aside  the  award.    The  judgment  of  the  ^^Jij^'^'*^*^^^"- 
Superior  Court  in  his  favour  was  reversed  by  the  Court  of     designata. 
Queen's  Bench,  appeal  side.    An  appeal  being  taken  to  the 
Supreme  Court,  counsel  for  the  government  moved  to  quash 
the  appeal  on  the  ground  that  the  remedy  by  petition  of 
right  v/as  a  statutory  remedy  and  that  the  statute  having 
provided  for  an  appeal  only  to  the  Court  of  Queen's  Bench 
no  further  appeal  lay  to  the  Supreme  Court.    This  preten- 
sion was  rejected  by  the  Court  and  the  motion  to  quash 
dismissed. 

Canadian  Pacific  Rhj.  Co.  v.  St.  Thcrese,  16  Can.  S.C.R. 
606. 

The  railway  company  on  the  17th  August,  1886,  gave 
notice  of  expropriation  of  land  under  the  Railway  Act, 
R.S.  c.  109,  and  on  the  1st  October  following  obtained 
an  order  enabling  them  to  take  possession  at  once,  paying 
into  the  bank  $4,000  as  security  in  pursuance  of  the  order. 
Arbitrators  were  appointed  on  the  28th  October.  The  com- 
pany proceeded  to  take  gravel  from  the  land  in  question, 
but  finding  it  insufficient  in  quantity,  gave  notice  of  aban- 
donment of  the  notice  of  expropriation,  and  by  tender 
offered  $2,500  as  compensation  for  the  damages  sustained. 
At  that  time  the  arbitrators  had  not  made  any  award,  but 
they  did  so  on  the  27th  October  following,  assessing  the 
damages  at  $7,000.  On  the  2nd  December,  1887,  the  plain- 
tiff petitioned  for  an  order  for  payment  to  him  of  the 
$4,000,  and  after  hearing  the  order  was  made.  An  appeal 
from  this  order  was  dismissed  by  the  Court  of  Queen's 
Bench.  The  company  thereupon  appealed  to  the  Supreme 
Court  of  Canada  where  the  appeal  was  quashed,  the  Court 
holding  that  where  in  the  Railway  Act  a  judge  of  the 
Superior  Court  has  conferred  upon  him  power  to  make 
various  orders,  he  acts  as  persona  designata  and  does  not 
represent  the  court  to  which  he  is  attached,  and  that  no 
appeal  lay  from  his  orders. 

Quccre,  per  Gwynne  and  Patterson,  JJ.,  Mhether  an 
appeal  lay  to  the  Court  of  Queen's  Bench  from  orders  made 
by  the  Superior  Court  in  matters  in  which  that  court  had 
jurisdiction  conferred  upon  it  under  section  8  of  the  Act. 
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S.  35.  c.P.  Ely.  Co.  V.  Fleming,  22  Can.  S.C.R.  33. 

Jurisdiction.  .  in  •  , 

Curia  ^*  ^^ere  by  the  practice  and  procedure  oi  a  province  the 

designata.  issue  must  be  tried  by  a  jury,  if  the  parties  by  consent  with- 
draw the  case  from  the  jury  and  refer  it  to  the  Court,  the 
latter  acts  as  quasi  arbitrator  and  its  decision  is  not  open 
to  review  on  appeal. 

Birely  v.  Toronto  d-  Hamilton  Ely.  Co.,  25  A.R.  (Ont.) 
88. 

Under  section  161  of  the  Railway  Act,  51  V.  c.  29  (D.), 
an  appeal  lies  by  either  party  from  an  award  of  compensa- 
tion to  the  Court  of  Appeal  or  to  the  High  Court  of  Jus- 
tice. Held,  that  "while  therefore  not  interfering  in  any 
way  with  the  existing  law  and  practice  as  to  setting  aside 
awards,  the  Act  creates  a  special  appellate  tribunal  for 
reviewing  the  decision  of  the  arbitrators,  on  the  law  and 
the  facts.  .  .  It  may  be  that  by  force  of  section  24  (/), 
(now  section  39  (6)),  of  the  Supreme  Court  Act,  there  is 
an  appeal  to  that  court,  but  no  second  appeal  to  any  pro- 
vincial court  is  given  by  the  Act,  and,  therefore,  so  far  as 
provincial  courts  are  concerned,  the  decision  of  the  court 
selected  by  the  appellant  is  final." 

In  Ottawa  Electric  v.  Brennan,  31  Can.  S.C.R.  311, 
an  application  was  made  for  leave  to  appeal  direct  to  the 
Supreme  Court  per  saltum  from  the  judgment  of  Mr.  Jus- 
tice MacMahon  with  respect  to  the  amount  awarded  by 
arbitrators  as  to  the  value  of  lands  expropriated,  and 
counsel  for  the  applicant  cited  the  above  case  of  Birely  v. 
Toronto  <&  Hamilton  Rly.  Co.,  and  contended  that  the  deci- 
sion was  wrong,  and  asked  that  if  the  motion  could  not  be 
granted  because  of  it,  that  the  decision  be  overruled.  In 
pronouncing  judgment   orally,   the   Chief  Justice  said: — 

"It  has  not  been  shewn  that  there  was  any  right  of 
appeal  to  the  Court  of  Appeal  wiiich  is  necessary  to  give  us 
jurisdiction.  On  the  contrary,  it  appears  that  there  is  no 
such  right  of  appeal";  and  the  motion  was  refused  with 
costs. 

In  the  matter  of  the  South  Shore  Rly.  Co.  and  the  Quebec 
Southern  Rly.  Co.  Morgan  v.  Bciqne,  March  1st, 
1906. 

3  Edw.  VII.    c.  21,  s.  1,  confers  jurisdiction  upon  the 
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Exchequer  Court  in  connection  with  the  sale  or  foreclosure        S.  35. 
of  railways,  and  by  4  &  5  Edw.  VII.    c.  158,  after  reciting  J^^if  ^''^'''"• 
that  certain  railways  were  in  the  hands  of  a  receiver  and     designata. 
that  it  was  desirable  that  they  should  be  sold  under  the 
order  of  the  Exchequer  Court,  it  is  provided  that  the  Ex- 
chequer Court  might  order  the  sale  of  the  railways  and 
that  they  might  be  sold  separately  or  together  as  in  the 
opinion  of  the   Exchequer   Court  would  be   for   the  best 
interests  of  the  creditors,  and  that  the  sale  should  have  the 
same  effect  as  a  sheriff's  sale  of  immovables  under  the  laws 
of  the  Province  of  Quebec,  and  that  the  buyer  should  have, 
under  such  sale,  clear  title,  free  from  all  charges,  hypothecs, 
privileges  and  incumbrances  whatever. 

The  judge  of  the  Exchequer  Court  having  accepted  a 
certain  tender  for  the  combined  railways,  although  having 
separate  tenders  which  together  amounted  to  more  than 
the  tender  accepted,  parties  who  were  creditors  appealed 
from  his  order  to  the  Supreme  Court  objecting  to  the 
discretion  exercised  by  him  in  accepting  the  tender  in  ques- 
tion. The  respondents  moved  to  quash  on  the  ground  that 
the  Exchequer  Court  was  curia  designata,  and  that  no 
appeal  lay  from  the  order  of  the  Exchequer  Court  judge. 
The  Supreme  Court,  without  determining  the  motion  to 
quash,  gave  judgment  dismissing  the  appeals  with  costs. 

{d)  Exercise  of  disciplinary  powers  hy  a  competent  body. 

Ash  V.  Methodist  Church,  31  Can.  S.C.R.  497. 

The  appellant  having  been  prevented  by  the  Methodist 
Conference  from  pursuing  his  calling  of  a  minister,  and 
deprived  of  the  emoluments  attached  to  such  position, 
brought  an  action  for  damages  and  claimed  a  mandamus 
for  re-instatement,  but  failed  at  the  trial  and  in  the  Court 
of  Appeal.  Held,  that  the  matter  was  one  clearly  within 
the  powers  of  a  domestic  forum,  and  the  Court  had  no 
right  to  interfere. 

(e)  Practice  and  procedure  of  courts  helow. 

Although  having  an  appellate  jurisdiction  the  Supreme 
Court  will  not  exercise  it  in  matters  relating  to  the  practice 
and  procedure  of  the  courts  below  except  under  special 
circumstances. 
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.S.35.  Kandick  v.  Morrison,  2  Can.  S.C.R.  12. 

Practice  and        ^n  order  setting  aside  a   demurrer   as   frivolous  and 

procedure,  irregular  under  the  Nova  Scotia  Practice  Act,  R.S.N.S.,  4th 

series,  c.  94,  is  an  order  on  a  matter  of  practice  and  not 

a  final  judgment  within  the  meaning  of  the   expression 

"judgment"  as  defined  by  section  2,  R.S.  c.  135. 

Gladwin  v.  Cummings,  Cout.  Dig.  88  (Nov.  3,  1883). 

Action  of  replevin  to  recover  125  barrels  of  flour.  Plain- 
tifiPs  were  indorsees  of  a  bill  of  lading  of  the  goods,  which 
were  held  by  the  defendant  as  freight  agent  of  the  I.C.R. 
at  Truro.  The  action  was  begun  and  the  goods  were 
replevied  and  the  writ  Avas  served  on  9th  April,  1881,  A 
default  was  marked  in  25th  April,  1881.  On  10th  Sept., 
1881,  plaintiffs'  attorney  issued  a  writ  of  inquiry,  under 
which  damages  were  assessed  under  R.S.N.S.  (4  ser.)  c. 
94,  s.  56.  An  order  nisi  to  remove  the  default  and  let  in 
defendant  to  defend  was  taken  out,  on  11th  October,  1881, 
and  discharged  with  costs.  The  judgment  being  affirmed  on 
appeal  (4  Russ.  &  Geld.  168).  R.S.N.S.  (4  ser.)  c.  94,  s. 
75,  enacts  that  it  shall  be  lawful  for  the  court  or  a  judge 
at  any  time  within  one  year  after  final  judgment,  to  let  in 
defendant  to  defend  upon  application  supported  by  satis- 
factory affidavits  accounting  for  his  non-appearance,  and 
disclosing  a  defence  upon  the  merits,  etc.  Held,  that  if  the 
judgment  appealed  from  was  a  final  judgment  within  the 
meaning  of  section  3  of  the  Supreme  Court  Amendment 
Act  of  1879,  that  the  matter  was  one  of  procedure  and 
entirely  within  the  discretion  of  the  court  below,  and  this 
Court  would  not  interfere.    Appeal  dismissed  with  costs. 

Dawson  v.  Union  Bank,  Cout.  Dig.  125  (17  Feb.,  1885), 
Defendant  applied  by  motion  for  permission  to  file  new 
pleas,  which  was  refused  by  the  Superior  Court  on  account 
of  insufficiency  of  the  affidavit  in  support  thereof,  and, 
therefore,  defendant  served  notice  of  intention  to  appeal 
from  this  interlocutory  judgment  to  the  Court  of  Queen's 
Bench.  Notwithstanding  this  notice  plaintiff  moved  for 
and  obtained  judgment  in  the  Superior  Court  and  this 
judgment  was  affirmed  by  the  Court  of  Queen's  Bench.  On 
appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,, 
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C.J.,  and  Strong  and  Taschereau,  JJ.,  that  on  a  question  of       S.  35. 
procedure  an  appellate  court  should  not  interfere.     Per  p^^^^j^^  ^°5" 
Fournier  and  Henry,  JJ.,  that  the  affidavit  filed  by  the     procedure, 
appellant  in  support  of  his  amended  plea  was  insufficient, 
not  being  sufficiently  positive  and  precise.    Per  Taschereau, 
J.,  only  a  rule  for  leave  to  appeal  would  have  the  effect  of 
staying  proceedings,  not  a  mere  service  of  a  motion  for 
leave  to  appeal.    Appeal  dismissed  with  costs. 

Scammell  v.  James,  16  Can.  S.C.R.  593. 

On  application  to  a  judge  in  Chambers  an  order  was 
made  in  capias  proceedings  for  the  discharge  of  the  bail  on 
account  of  delay  in  entering  up  judgment  and  the  full 
Court  refused  to  set  aside  such  order.  Held,  that  an  appeal 
would  not  lie  as  the  matter  was  simply  one  of  practice 
in  the  discretion  of  the  court  below. 

Baker  v.  La  Societe  de  Construction  Metropolitaine,  22 
S.C.R.  364. 

In  their  declaration  the  plaintiffs  alleged  that  the 
defendants  had  been  in  possession  of  certain  property  since 
9th  May,  1876,  and  after  the  enquete  they  moved  the  court 
to  amend  the  declaration  by  substituting  for  the  ' '  9th  May, 
1876,"  the  words  *'lst  Dec,  1886."  The  motion  was 
refused  by  the  Superior  Court,  which  held  that  the  admis- 
sion amounted  to  a  judicial  avowal  from  which  they  could 
not  recede,  and  this  decision  was  affirmed  by  the  Court  of 
Queen's  Bench. 

On  appeal  to  the  Supreme  Court,  it  was  Jield,  reversing 
the  judgment  of  the  court  below,  Fournier,  J.,  dissenting, 
that  the  motion  should  have  been  allowed  by  the  Superior 
Court,  so  as  to  make  the  allegation  of  possession  conform 
with  the  facts  as  disclosed  by  the  evidence.    Art.  1245  C.C. 

Ferrier  v.  Trepannicr,  24  Can.  S.C.R.  86. 

In  this  case  the  appellants  took  exception  in  limine  to  an 
amendment  made  by  leave  of  the  court  below,  whereby  they 
were  sued  in  a  different  capacity  from  that  set  up  in  the 
writ.  The  Court  said :  ' '  The  amendment  in  question  con- 
sisted in  adding  them  to  the  case  in  their  quality  of  trus- 
tees.   Their  objection  to  this  proceeding  cannot  prevail.   It 
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S.  35.  rests  upon  a  mere  question  of  procedure  and  upon  such 
Practice  and  ci^i6stions  the  decisions  of  the  provincial  courts  according 
procedure,  to  a  well-established  jurisprudence  of  this  court  cannot  be 
interfered  with  except  under  special  circumstances,  none 
of  which  appear  in  this  ease.  The  Court  of  Queen's  Bench 
has  sanctioned  the  act  of  the  Superior  Court  in  the  matter 
and  we  cannot  be  asked  to  reverse  the  concurrent  decisions 
of  the  two  courts  on  a  question  of  this  nature  even  were  we 
inclined  to  doubt  its  legality." 

Arpin  V.  The  Merchants  Bank,  24  Can.  S.C.R.  142. 

An  opposition  filed  to  a  sale  of  lands  was  dismissed. 
A  writ  of  venditioni  exponas  was  issued  by  the  Superior 
Court  in  the  District  of  Montreal.  The  appellant  con- 
tended it  should  have  issued  in  the  District  of  Iberville. 
The  writ  was  upheld  by  the  Superior  Court  and  affirmed 
by  the  Court  of  Queen's  Bench.  The  Court  declined  to 
interfere  on  a  point  of  practice  and  dismissed  the  appeal. 

Bradshaw  v.  Foreign  Mission  Board,  24  Can.  S.C.R.  351. 

53  V.  c.  4,  s.  85  (N.B.),  provides  that  in  an  equity  suit 
either  party  may  apply  for  a  new  trial  to  the  judge  before 
whom  the  trial  was  had.  In  this  case  the  trial  was  had 
before  Mr.  Justice  Palmer  who  had  resigned  from  the 
Bench.  An  application  to  the  then  present  Judge  in  Equity, 
Mr.  Justice  Barker,  for  a  new  trial  was  refused  by  him  on 
the  ground  that  he  had  no  jurisdiction  under  the  statute  and 
his  judgment  was  affirmed  by  the  full  Court.  The  Supreme 
Court  reversed  this  judgment  on  appeal ;  Taschereau,  J., 
dissenting,  was  of  opinion,  following  the  preceding  case, 
that  the  matter  was  one  of  practice  and  procedure  and  the 
Court  should  not  interfere. 

Lamh  v.  Armstrong,  27  Can.  S.C.R.  309. 

Held,  that  although  the  jurisprudence  of  the  Court  is 
not  to  entertain  appeals  on  questions  of  practice  and  pro- 
cedure, yet  questions  of  practice  cannot  be  ignored  by  the 
Supreme  Court  where  their  decision  involves  the  substantial 
rights  of  the  litigants,  or  sanctions  a  great  injustice. 

Eastern  Townships  Bank  v.  Swan,  29  Can.  S.C.R.  193. 
When  a  grave  injustice  has  been  inflicted  upon  a  party 
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to  a  suit  the  Supreme  Court  will  interfere  for  the  P^^^'P^^^  j^j.jg;j?f{jojj 
of  granting  appropriate  relief,  although  the  question  p""^jjjg  ^°^" 
involved  upon  the  appeal  may  be  one  of  mere  local  practice  procedure, 
only. 

{Lamb  v.  Armstrong,  followed.) 

Dueler  Watch  Case  Co.  v.  Taggart,  Cout.  Dig.  127. 
24th  ApL,  1900. 

The  Supreme  Court  of  Canada  will  not  entertain  an 
appeal  from  an  order  made  upon  a  motion  in  a  practice 
matter  in  the  appellate  court  below. 

Home  Life  v.  Randall,  30  Can.  S.C.R.  97. 

Under  the  Ontario  Judicature  Act,  the  performance  of 
conditions  precedent  to  a  right  of  action  must  still  be 
alleged  and  proved  by  the  plaintiff. 

Price  v.  Fraser,  31  Can.  S.C.R.  505. 

The  defendant  died  between  the  hearing  of  the  case  and 
rendering  of  judgment,  and  his  solicitor  by  inadvertence 
inscribed  the  case  in  review  in  the  name  of  deceased 
defendant,  but  the  court  in  review  allowed  an  amendment 
substituting  the  names  of  his  executors  for  the  defendant 
and  gave  judgment  in  their  favour.  The  Court  of  King's 
Bench  reversed  the  court  in  review  holding  that  the  latter 
court  had  no  jurisdiction  to  allow  the  amendment.  On 
appeal  to  the  Supreme  Court  it  was  held  that  although  only 
a  question  of  procedure  was  involved,  it  injuriously  effected 
one  of  the  parties  and  the  Supreme  Court  would  interfere. 
The  appeal  was  allowed  and  the  action  remitted  to  the 
court  below  to  be  heard  on  the  merits. 

Currie  v.  Currie,  24  S.C.R.  712.    6th  May,  1895. 

An  action  for  annulment  of  a  will,  the  execution  of 
which  was  procured  when,  as  alleged,  the  testator  was  not 
capable  of  making  it,  it  was  dismissed  because  all  necessary 
parties  had  not  been  summoned.  The  Court  of  Queen's 
Bench  (Q.R.  3  Q.B.  552)  reversed  this  decision,  held,  that 
the  execution  of  the  will  had  been  procured  by  undue  influ- 
ence, and  annulled  it. 

The  Supreme  Court  of  Canada,  affirmed  the  decision 
of  the  Court  of  Queen's  Bench,  as  to  parties,  holding  that 
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S.  35.       the  Superior  Court  should  itself  have  summoned  the  parties 

'pracUc^e  and  tieemed  necessary.     It  also  affirmed  the  judgment  as  to  the 

procedure,  will  on  the  ground  that  the  onus  was  on  the  party  procuring 

the  execution  to  prove  capacity,  and  that  he  had  not  only 

failed  to  do  so,  but  the  evidence  was  overwhelming  against 

him. 

The  appeal  was  dismissed  with  costs. 

Higgins  v.  Stephens,  32  Can.  S.C.R.  132. 

The  judgment  appealed  from  held  that  in  an  action  pro 
socio,  it  w^as  sufficient  for  the  plaintiff  in  his  statement  of 
claim  to  allege  facts  that  would  justify  inquiry  into  all 
the  affairs  of  the  partnership  and  for  the  liquidation  of 
the  same,  without  producing  full  and  regular  accounts  of 
the  partnership  affairs.  Held,  that  the  appeal  involved 
merely  a  question  of  procedure  in  a  matter  v.^here  the  appel- 
lant had  suffered  no  wrong  and,  therefore,  that  the  appeal 
should  be  dismissed. 

Gibson  v.  Nelson,  Gout.  Dig.  127.     9th  Dec,  1902. 

The  Supreme  Court  of  Canada  refused  to  interfere  with 
the  decision  of  the  provincial  court  on  matters  of  proce- 
dure, but,  under  the  special  circumstances  of  the  case,  the 
appeal  was  dismissed  without  costs. 

Toronto  Ely.  Co.  v.  Balfour,  32  Can.  S.C.R.  239. 

Held,  that  the  Supreme  Court  would  not  interfere  with 
a  decision  of  the  Court  of  Appeal  that  the  verdict  of  the 
jury  should  be  deemed  general  and  not  special,  it  being  a 
matter  purely  of  procedure. 

Finnie  v.  City  of  Montreal,  32  Can.  S.C.R.  335. 

In  this  case  the  Supreme  Court  refused  to  interfere  with 
the  action  of  the  courts  below  in  a  matter  of  procedure 
where  no  injustice  was  suffered,  although  there  were  irregu- 
larities in  the  pleadings  which  brought  before  the  Court  a 
different  issue  from  what  was  the  real  matter  in  con- 
troversy.   Yide  also  notes  to  s.  45,  p.  161,  infra. 

if)  Although  having  an  appellate  jurisdiction  the 
Supreme  Court  will  not  exercise  it  in  matters  of  costs 
except  under  special  circumstances. 
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O'DonoJioe  v.  Beatty,  19  Can.  S.C.R.  356.  S.  35. 

Jurisdiction. 

In  an  appeal  from  a  judgment  of  the  Court  Appeal  for  Costs. 
Ontario  arising  out  of  the  taxation  of  a  solicitor's  bill  of 
costs,  the  Court  expressed  doubt  if  a  matter  of  this  kind 
relating  to  practice  and  procedure  of  the  High  Court  was 
a  proper  subject  of  appeal  to  the  Supreme  Court. 

Moir  V.  Huntingdon,  19  Can.  S.C.R.  363. 

A  by-law  the  validity  of  which  was  in  question  having 
been  repealed  after  its  legality  had  been  upheld  by  the 
Court  of  Queen 's  Bench  so  that  a  question  of  costs  only  was 
involved  in  the  appeal,  the  Court  dismissed  the  appeal  with 
costs. 

McGugan  v.  McGugan,  21  Can.  S.C.R.  267. 

By  R.S.O.  (1887),  c.  147,  s.  42,  any  person  not  charge- 
able as  the  principal  party  who  is  liable  to  pay  or  has  paid 
a  solicitor's  bill  of  costs  may  apply  to  a  judge  of  the  High 
Court  or  of  the  County  Court  for  an  order  of  taxation.  In 
an  action  against  school  trustees,  a  ratepayer  of  the  district 
applied  to  a  judge  of  the  High  Court  for  an  order  under 
this  section  to  tax  the  bill  of  the  solicitor  of  the  plaintiff, 
who  had  recovered  judgment.  The  application  was  refused, 
but  on  appeal  to  the  Divisional  Court,  this  judgment  was 
reversed  (21  O.R.  289).  There  was  no  appeal  as  of  right 
from  the  latter  decision,  but  on  leave  to  appeal  being 
granted  it  was  reversed  and  the  original  judgment  restored 
(19  Ont.  App.  E.  56).  Held,  per  Ritchie,  C.J.,  and  Strong 
and  G Wynne,  JJ.,  that  assuming  the  Court  had  jurisdiction 
to  entertain  the  appeal,  the  subject  matter  being  one  of 
taxation  of  costs,  this  Court  should  not  interfere  with  the 
decision  of  the  provincial  courts  which  are  the  most  compe- 
tent tribunals  to  deal  with  such  matters.  Per  Ritchie,  C.J., 
and  Patterson,  J.,  that  a  ratepayer  is  not  entitled  to  an 
order  for  taxation  under  said  section.  Held,  per  Tas- 
chereau,  J.,  that  the  Court  had  no  jurisdiction  to  entertain 
the  appeal,  as  the  judgment  appealed  from  was  not  a  final 
judgment  within  the  meaning  of  the  Supreme  Court  Act; 
the  matter  was  one  in  the  discretion  of  the  courts  below 
and  the  proceedings  did  not  originate  in  a  superior  court. 
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S-  35.  Cowa7i  V.  Evans,  22  Can.  S.C.R.  328. 

Jurisdiction.  _,,  ,    ■      •  n>     ■,    ■        -,  ■,  i     -i  t  o 

Costs.  J-iie  plaintitt  claimed  to  nave  a  building  contract  lor 

$1,900  rescinded,  damages  $1,000  and  material  $545.  The 
Superior  Court  dismissed  claim  for  damages  from  which 
plaintiff  did  not  appeal,  but  acquiesced,  and  reserved  to 
plaintiff  his  rights  to  the  building  material.  Since  the  insti- 
tution of  the  action  the  building  in  question  had  been  com- 
pleted, so  that  there  was  no  question  before  the  Supreme 
Court  of  annulling  the  contract,  the  only  question  being 
one  of  costs  and  $545  for  bricks  for  which  the  judgment  of 
the  Court  of  Queen's  Bench  reserved  the  appellant's 
recourse.  On  these  facts,  a  motion  to  quash  an  appeal  to 
the  Supreme  Court  was  granted. 

McKay  v.  Hinchhibroohe,  24  Can.  S.C.R.  55. 

This  was  an  action  brought  to  have  the  valuation  roll 
of  a  municipality  which  had  been  duly  homologated  set 
aside  because  the  valuators  had  been  illegally  appointed. 
The  Superior  Court  maintained  the  action  which  was 
reversed  by  the  Court  of  Queen's  Bench.  Held,  that  the 
Court  had  no  jurisdiction  to  hear  the  appeal  as  the  case 
did  not  fall  under  section  39,  infra,  and  that  it  was  not  a 
proceeding  to  annul  a  by-law.  It  was  also  held  that  the 
matter  in  dispute  was  only  one  of  costs  and  on  that  ground 
should  be  dismissed. 

Archhald  v.  Delisle,  25  Can.  S.C.R.  1. 

Baker  v.  Delisle,  25  Can.  S.C.R.  1. 

One  Cotte  was  the  bookkeeper  for  two  estates  repre- 
sented in  the  action  by  the  plaintiffs  Archbald,  and  the 
defendants  Delisle,  respectively.  The  bookkeeper  having 
defaulted  the  plaintiff  brought  an  action  to  obtain  contribu- 
tions from  the  defendants  towards  the  loss  sustained  by 
them  by  the  defalcation.  The  defendants  besides  pleading 
to  the  principal  action,  brought  an  action  in  warranty 
against  the  estate  represented  by  Baker.  The  judgment 
below  dismissed  the  principal  action  and  in  the  proceedings 
in  warranty  held  that  the  defendants  were  rightly  sued  and 
maintained  that  action,  but  concludes  that  as  the  principal 
action  had  been  dismissed  the  court  could  only  condemn 
the  defendants  to  the  costs  of  the  action.    The  defendants 
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in  both  actions  appealed  to  the  Supreme  Court  and  the  S-  35. 
respondent  in  warranty  action  moved  to  quash  the  appeal  ^^g^^g*^'^^"^*"" 
on  the  ground  that  this  was  only  an  appeal  as  to  costs. 
The  motion  was  rejected,  the  Court  holding  that  the  case  was 
distinguishable  from  Moir  v.  Huntingdon,  19  Can.  S.C.R. 
363 ;  McKaij  v.  Hinchinbrooke,  24  Can.  S.C.R.  55,  as  here 
the  plaintiffs  in  the  original  action  were  appealing  to  the 
Supreme  Court,  and  if  they  succeeded  and  the  defendants 
in  warranty  had  not  appealed,  the  judgment  of  the  court 
below  against  them  being  res  judicata,  they  were  exposed 
to  the  risk  of  suffering  from  the  consequences  of  the  judg- 
ment which  declared  them  to  be  warrantors  of  the  plaintiffs 
in  warranty  and  were  consequently  entitled  to  be  heard 
upon  their  appeal  asking  to  be  relieved  from  that  judgment. 
This  case  falls  under  the  rule  laid  down  in  the  Privy 
Council  in  Yeo  v.  Tatem  (L.R.  3  P.C.  696),  viz.,  although 
an  appeal  will  not  lie  in  respect  of  costs  only,  yet  when 
there  has  been  a  mistake  upon  some  matter  of  law  which 
governs  or  affects  the  costs,  the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correction  by  appeal.  The  rule  is 
also  expressed  thus  by  Lord  Brougham  in  Inglis  v.  Mans- 
field (3  CI.  &  F.  371).  "In  the  House  of  Lords,  as  well  as 
in  the  Privy  Council  and  Court  of  Chancery,  you  cannot 
appeal  for  costs  alone,  but  you  can  bring  an  appeal  on 
the  merits,  and  if  that  is  not  a  colourable  ground  of  appeal 
for  the  purpose  of  introducing  the  question  of  costs,  the 
Court  of  Review  will  treat  that  not  as  an  appeal  for  costs, 
but  will  consider  the  question  of  costs  as  fairly  raised. ' ' 

Smith  V.  St.  John  City  Railway,  28  Can.  S.C.R.  603. 

Held,  that  it  is  only  in  extreme  cases  where  some  funda- 
mental principle  of  justice  has  been  ignored  or  where  some 
gross  error  appears  that  this  Court  will  interfere  Avith  the 
discretion  of  the  provincial  court  in  awarding  or  with- 
holding costs. 

Schlomann  v.  Dowker,  30  Can.  S.C.R.  323. 

In  this  case  there  was  acquiescement  by  the  appellant 
in  the  judgment  sought  to  be  appealed  from.  Held,  that 
there  being  nothing  but  a  question  of  costs  involved  in  the 
appeal,  the  Court  would  decline  to  entertain  jurisdiction 
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S.  35.       though  not  incompetent  to  do  so,  and  that  a  motion  to  quash 
key  for  de-     ^^®  appeal  was  the  proper  procedure  in  such  a  case, 
termining. 

Key  for  determining  jurisdiction  of  the  Court. 

Sections  36  to  49,  both  inclusive,  set  out  in  detail  the 
jurisdiction  of  the  Supreme  Court  in  appeals  from  the 
various  provinces  of  Canada.  The  Court  having  a  limited 
jurisdiction,  and  its  extent  not  being  the  same  in  all  the 
provinces,  difficulty  is  occasionally  found  in  determining 
whether  or  not  an  appeal  lies  in  a  particular  case.  For  the 
purpose  of  facilitating  the  determination  of  this  question, 
the  following  key  has  been  prepared.  The  key  is  applied  as 
follows : — 

If  the  appeal  is  not  eliminated  by  the  preliminary  excep- 
tions enumerated  in  the  notes  to  the  preceding  section,  the 
first  inquiry  will  be,  Is  the  judgment  final  or  not?  If  in 
doubt  as  to  whether  the  judgment  is  final  or  interlocutory, 
vide,  supra  p.  8.  If  this  question  is  answered  in  the  nega- 
tive, the  practitioner  will  proceed  to  B  and  its  subdivisions. 

If  the  answer  is  in  the  affirmative,  he  will  proceed  to 
sub-division  I.  of  A.  and  inquire.  Is  it  an  appeal  from  the 
highest  court  of  final  resort  ?  For  the  courts  of  final  resort 
in  each  province,  vide,  p.  83,  infra.  If  the  answer  to  this 
latter  inquiry  is  in  the  negative,  he  will  drop  to  II.  and  its 
sub-divisions. 

If  the  answer  is  in  the  affirmative,  he  will  proceed  to  the 
next  sub-division  ( 1 )  and  inquire.  Was  the  court  of  original 
jurisdiction  a  superior  court?  The  courts  of  superior  juris- 
diction in  each  province  are  set  out  p.  86,  infra.  If  the 
answer  to  this  inquiry  is  in  the  negative  he  will  proceed  to 
(2)  and  apply  its  sub-divisions  to  the  case  in  hand. 

If  the  answer  to  the  latter  inquiry  is  in  the  affirmative 
there  only  remains  to  consider  whether  or  not,  in  the  par- 
ticular province  from  which  the  appeal  is  taken,  the  case 
falls  within  any  of  the  sub-divisions  of  (1). 

The  key  does  not  include  election  appeals,  appeals  from 
the  Exchequer  Court  or  under  the  Winding-Up  Act,  or 
appeals  provided  for  by  special  statutes.  In  all  such  cases 
the  statute  conferring  jurisdiction  must  be  looked  at. 

With  respect  to  appeals  under  section  39,  infra,  vide 
notes  to  that  section. 
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KEY  ^^^ 

Jurisdiction. 
Except  where  the  judgment  is  made  in  the  exercise  of  the  judicial  Key  for  de- 
discretion   of   the   Court   below,   or   is   a   case   wherein  the   Supreme      termining. 
Court,  although  having  jurisdiction,  will  refuse  to  exercise  it  because 
the   matter  in  dispute   involves   only  the  practice   and  procedure   of 
the  court  below,  or  only  relates    to    costs,    or    the    Court  below  is 
curia  designata  by  statute,  or  consent  of   parties,  an  appeal  lies  to 
the  Supreme  Court  of  Canada  in  civil  cases  from 

A.  Final  judgments 

I.  Of  the  highest  Court  of  final  resort. 

(1)  Where  the  court  of  original  jurisdiction  is  a  superior 
court,  and 

In  Quebec 

(a)  Involves  the  question  of  the  validity  of  an  Act  of  the 
Parliament  of  Canada,  or  of  the  legislature  of  any  of  the 
Provinces  of  Canada,  or  of  an  ordinance  or  Act  of  any  of  the 
councils  or  legislative  bodies  of  any  of  the  territories  or  dis- 
tricts of  Canada ;  or 

(b)  Relates  to  any  fee  of  office,  duty,  rent,  revenue,  or  any 
sum  of  money  payable  to  His  Majesty,  or  to  any  title  to  lands 
or  tenements,  annual  rents  and  other  matters  or  things  where 
rights  in  future  might  be  bound  ;  or 

(c)  Amounts  to  the  sum  or  value  of  two  thousand  dollars. 

In  Ontario 

(a)  The  title  to  real  estate  or  some  interest  therein  is  in  ques- 
tion ;  or 

(b)  The  validity  of  a  patent  is  affected  ;  or 

(ci  The  matter  in  controversy  in  the  appeal  exceeds  the  sum 
or  value  of  one  thousand  dollars  exclusive  of  costs:  or 

(d)  The  matter  in  question  relates  to  the  taking  of  an  annual 
or  other  rent,  customary  or  other  duty  or  fee,  or  a  like  de- 
mand of  a  general  or  public  nature  affecting  future  rights;  or 

(e)  Special  leave  of  the  Court  of  Appeal  for  Ontario  or  of  the 
Supreme  Court  of  Canada  to  appeal  to  such  last  mentioned 
court  is  granted. 

In  the  Yukon  Territory 

(a)  The  matter  in  question  relates  to  the  taking  of  an  annual 
or  other  rent,  customary  or  other  duty  or  fee,  or  a  like  de- 
mand of  a  public  or  general  nature  affecting  future  rights ; 
or  • 

(h)  The  title  to  real  estate  or  some  interest  therein  is  in  ques- 
tion; or 

(c)  The  validity  of  a  patent  is  affected ;  or 

(d)  It  is  a  proceeding  for  or  upon  a  Mandamus,  Prohibition 
or  Injunction ;  or 

(e)  The  matter  in  controversy  amounts  to  the  sum  or  value  of 
two  thousand  dollars  or  upwards. 

In  the  other  Provinces  of  Canada 

No  limitation  with  respect  to  the  amount  involved  or  the 
nature  of  the  action. 

(2)  Where  the  court  of  original  jurisdiction  is  not  a  superior 
court. 

fa)  In  the  Province  of  Quebec  if  the  matter  in  controversy 
involves  a  question  of  or  relates  to  any  fee  of  ofHce,  duty, 
rent,  revenue,  sum  of  money  payable  to  His  Majesty,  or  to 
any  title  to  lands  or  tenements,  annual  rents  and  other 
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g.  35.  matters  or  things  where  rights  in  future  might  be  boucd  ;  or 

T,,,.;oj;n»;^T.  amounts  to  or  exceeds  the  sum  or  value  of   two  thousand 

Jinisaicnon.  dollars; 

Key  for  de-  (b)  lu  the  Province  of  Nova  Scotia,  New  Brunswick,  British 

tennining.  Columbia  and  Prince  Edward  Island,  if  the  sum  or  value  of 

the  matter  in  dispute  amounts  to  two  hundred  and    fifty 

dollars  or  upwards,  and  in  which  the  court  of  first  instance 

possesses  concurrent  jurisdiction  with  a  superior  court ; 

(c)  In  the  Provinces  of  Alberta  and  Saskatchewan  by  leave 
of  the  Supreme  Court  of  Canada  or  a  judge  thereof ; 

(d)  From  any  judgment  on  appeal  in  a  case  or  proceeding 
instituted  in  any  Court  of  Probate  in  any  Province  of  Canada 
other  than  the  Province  of  Quebec,  unless  the  matter  in  con 
troversy  does  not  exceed  five  hundred  dollars  ; 

(e)  In  the  Yukon  Territory  in  the  case  of  any  judgment  upon 
appeal  from  the  Gold  Commissioner. 

II.  Not  of  the  highest  Court  of  final  resort. 
(1)    In  Quebec: 

In  the  Province  of  Quebec  an  appeal  shall  lie  from  any  judg- 
ment of  the  Superior  Court  in  Review  where  that  Court 
confirms  the  judgment  of  the  court  of  first  instance  ;  and  its 
judgment  is  not  appealable  to  the  Court  of  King's  Bench  ; 
but  is  appealable  to  His  Majesty  in  Council. 

(2)  An  appeal  shall  lie  directly  to  the  Supreme  Court 
without  any  intermediate  appeal  being  had  to  any  inter- 
mediate Court  of  appeal   in  the  Province 

(a)  From  the  judgment  of  the  Court  of  original  jurisdiction 
by  consent  of  parties. 

(b)  By  leave  of  the  Supreme  Court  or  a  judge  thereof  from 
any  judgment  pronounced  by  a  superior  court  of  equity  or 
by  any  j  udge  of  equity,  or  by  any  superior  court  in  any  action, 
cause,  matter  or  other  judicial  proceeding  in  the  nature  of  a 
suit  or  proceeding  in  equity,  and — 

(c)  By  leave  of  the  Supreme  Court  or  a  judge  thereof  from  the 
final  judgment  of  any  superior  court  of  any  Province  other 
than  the  Province  of  Quebec  in  any  action,  suit,  cause,  matter 
or  other  judicial  proceeding  originally  commenced  in  such 
superior  court. 

B.  Interlocutory  judgments 

I.  Of  the  highest  Court  of  final  resort. 

( 1 )    Court  of  original  jurisdiction  a  superior  Court. 

fa)  Upon  any  motion    to  enter  a  verdict  or  nonsuit  upon  a 
point  reserved  at  the  trial, 
(bl  Upon  any  motion  for  a  new  trial. 

(c)  In  any  action,  suit,  cause,  matter  or  other  judicial  pro- 
ceeding originally  instituted  in  any  superior  court  of  equity 
in  any  Province  of  Canada  other  than  the  Province  of 
Quebec,  and  from  any  judgment  in  any  action,  suit,  cause, 
matter  or  judicial  proceeding,  in  the  nature  of  a  suit  or  pro- 
ceeding in  equity,  originally  instituted  in  any  superior  court 
in  any  Province  of  Canada  other  than  the  Province  of  Quebec. 

II.  Not  from  the  highest  Court  of  final  resort. 

(1)    The  Court  of  original  jurisdiction  a  superior  Court. 

(a)  An  appeal  shall  lie  direct  to  the  Supreme  Court  without 
any  intermediate  appeal  being  had  to  any  intermediate 
court  of  appeal,  by  leave  of  the  Supreme  Court  or  a  judge 
thereof,  from  any  judgment  pronounced  by  a  superior  court 
of  equity  or  by  any  judge  of  equity,  or  by  any  superior  court 
in  any  action,  cause,  matter  or  other  judicial  proceeding  in 
the  nature  of  a  suit  or  proceeding  in  equity. 
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36.  Except  as  hereinafter  otherwise  provided,  an  appeal  S.  36. 
shall  lie  to  the  Supreme  Court  from  any  final  judgment  of 
the  highest  court  of  final  resort  now  or  hereafter  established 
in  any  province  of  Canada,  whether  such  court  is  a  court 
of  appeal  or  of  original  jurisdiction,  in  cases  in  which  the 
court  of  original  jurisdiction  is  a  superior  court:  Provided 
that,— 

(a.)  there  shall  be  no  appeal  from  a  judgment  in  any 
case  of  proceedings  for  or  upon  a  writ  of  habeas  corpus, 
certiorari  or  prohibition  arising  out  of  a  criminal  charge 
or  in  any  case  of  proceedings  for  or  upon  a  writ  of  habeas 
corpus,  arising  out  of  any  claim  for  extradition  made  under 
any  treaty; 

(&.)  there  shall  be  no  appeal  in  a  criminal  case  except  as 
provided  in  the  Criminal  Code.  R.S.,  c.  135,  ss.  24  and 
31 ;— 54-55  v.,  e.  25,  s.  2 ;— 55-56  V.,  c.  29,  ss.  742  and  750. 

The  expression  *' except  as  hereinafter  otherwise  pro- 
vided" refers  to  the  limitation  placed  upon  appeals  in  the 
Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra. 

Final  judgment. 

For  definition  and  distinction  between  final  and  inter- 
locutory judgments,  vide  supra,  p.  8. 

Highest  court  of  final  resort. 

The  highest  courts  of  final  resort  in  civil  matters  in 
the  different  provinces  of  Canada  are  as  follows: — 
Province  of  Ontario : — 

"The  Court  of  Appeal  for  Ontario"   (R.S.O.  c.  51,  s. 
6). 
Province  of  Quebec: — 

"The  Court  of  King's  Bench  sitting  in  appeal"  (C.C.P. 
s.  40). 
Province  of  New  Brunswick: — 

"The  Supreme  Court  of  New  Brunswick"  (R.S.N.B.  c. 
Ill,  s.  2). 
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S.  36.       Province  of  Nova  Scotia : — 
Highest       '        "The  Supreme  Court  of  Nova  Scotia"  (R.S.N.S.  c.  155, 
3). 


court  of 

final 

resort.        Province  of  Prince  Edward  Island 


"The  Supreme  Court  of  Judicature"  and  "the  Court 
of  Appeal  in  Equity"  (32  V.  (P.E.I.),  c.  4,  s.  8). 

Province  of  Manitoba: — 

"The  Court  of  Appeal"  (5-6  E.  VII.,  c.  18). 

Provinces  of  Alberta  and  Saskatchewan: — 

Until  the  Legislatures  of  these  Provinces  have  consti- 
tuted independent  provincial  courts  of  appeal,  "The 
Supreme  Court  of  the  North-West  Territories"  (4-5  Edw. 
\^IL  c.  3,  s.  16  and  4-5  Edw.  VII.  c.  42,  s.  16). 

Province  of  British  Columbia : — 

"The  Supreme  Court  of  British  Columbia"  (R.S.B.C. 
c.  56,  s.  4). 

Yukon  Territory : — 

"The  Territorial  Court"  (61  V.  c.  6,  s.  10). 

It  is  to  be  borne  in  mind  that  in  some  of  the  provinces 
and  territories,  where  there  is  no  court  of  appeal  a  judge 
of  the  Supreme  or  Territorial  Court,  while  sitting  alone, 
has  all  the  powers  of  the  court,  and  his  judgment  may  pro- 
perly be  styled  a  judgment  of  the  court.  Such  a  judgment 
is  not  appealable  de  piano  to  the  Supreme  Court.  The 
court  whose  judgment  is  meant  by  this  section  is  the  judg- 
ment of  the  full  Court  as  it  is  styled  in  British  Columbia 
(R.S.B.C.  c.  56,  s.  72),  or  of  the  court  sitting  in  banco  as 
it  is  styled  in  Nova  Scotia  (R.S.N.S.  c.  155,  s.  25),  or  of 
the  court  sitting  in  banc  as  it  is  styled  in  Manitoba  the 
North-West  Territories  and  the  Yukon  Territory  (R.S.M. 
c.  40,  s.  12;  R.S.  c.  50,  s.  49;  2  Edw.  VII.  c.  35,  s.  5). 

In  1879  the  Supreme  Court  was  called  upon  to  inter- 
pret the  words  "highest  court  of  last  or  final  resort"  in 
the  case  of  Danjou  v.  Marquis,  3  Can.  S.C.R.  251.  It  was 
there  contended  that  inasmuch  as  the  case  in  question  was 
not  appealable  to  the  Court  of  Queen's  Bench  by  reason  of 
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final 
resort. 


the  provisions  of  article  1033  of  the  Code  of  Civil  Proce-  j^j..^-^^J^j^jj 
dure,  the  judgment  of  the  Superior  Court  was  a  judgment  gjgjjgg^, 
of   the   couTt   of    last   resort   quoad   the    appellant.      The     court  of 
Supreme  Court  rejected  this  contention  and  held  that  the 
only  court  in  the  Province  of  Quebec  from  which  an  appeal 
would  lie  to  the  Supreme  Court  was  the  Court  of  Queen's 
Bench.     This  was  followed  in  Macdonald  v.  Ahhott,  3  Can. 
S.C.R.  278.     In  1891   (54-55  V.  c.  25,  s.  3)   the  Supreme 
Court  Act  was  amended  giving  an  appeal  from  the  Superior 
Court  in  Review  "in  cases  where,  and  so  long  as  no  appeal 
lies  from  the  judgment  of  that  court,  when  it  confirms  the 
judgment  rendered  in  the  court  appealed  from,  which  by 
the  law  of  the  Province  of  Quebec  are  appealable  to  the 
Judicial  Committee  of  the  Privy  Council." 

Farquharson  v.  The  Imperial  Oil  Co.,  30  Can.  S.C.R. 
188. 

Section  77,  sub-sec,  2,  of  the  Judicature  Act,  Ontario 
(R.S.O.  c.  51),  read  as  follows:  "In  case  a  party  appeals  to 
a  Divisional  Court  of  the  High  Court  in  a  case  in  which 
an  appeal  lies  to  the  Court  of  Appeal,  the  party  so  appeal- 
ing shall  not  be  entitled  to  afterwards  appeal  from  the  said 
Divisional  Court  to  the  Court  of  Appeal,  but  any  other 
party  to  the  action  or  matter  may  appeal  to  the  Court  of 
Appeal  from  the  judgment  or  order  of  the  Divisional 
Court."  Held,  by  Mr.  Justice  Gwynne  in  Chambers,  that 
in  such  a  case  the  judgment  of  the  Divisional  Court  ini 
appeal  is  absolutely  final  and  conclusive  and  is  the  only 
court  of  final  resort  which  under  the  circumstances  has 
jurisdiction  in  the  Province  of  Ontario  within  the  mean- 
ing of  section  24,  sub-section  (a)  of  the  Act,  and  that  an 
appeal  lies  without  leave  in  such  case  directly  to  the 
Supreme  Court  of  Canada. 

Subsequent  to  the  above  decision  of  INIr.  Justice  Gwynne,. 
by  62  V.  c.  11,  s.  27,  the  legislature  of  Ontario  amended 
section  77,  sub-section  2,  so  as  to  give  an  appeal  to  the 
party  taking  the  appeal  to  the  Divisional  Court,  as  well 
as  to  the  other  party.  Since  then  the  reasons  for  his  deci- 
sion no  longer  apply  and  the  Court  of  Appeal  for  Ontario 
is  now  the  only  highest  court  of  last  resort  in  Ontario  from 
which  an  appeal  will  lie  to  the  Supreme  Court  dc  piano. 
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S.  36.       "Court  of  Appeal  or  of  original  jurisdiction." 
Jurisdiction.  '       ii  i         j  j 

Court  of  jjj  ^i^g  Provinces  of  Ontario  and  Quebec  alone  are  there 

courts  of  appeal.     In  all  the  other  provinces  the  court  of 

final  resort  is  the  court  of  original  jurisdiction  sitting  in 

hanco. 

"The  Court  of  original  jurisdiction  a  superior  court." 

The  following  are  superior  courts  (R.S.  1906,  c.  1,  s.  34, 
sub-s.  26),  vide  addenda  et  corrigenda. 

Province  of  Ontario: — 

The  Court  of  Appeal  for  Ontario  and  the  High  Court 
of  Justice  for  Ontario. 

Province  of  Quebec  : — 
'  The  Court  of  King's  Bench  and  the  Superior  Court. 

Province  of  New  Brunswick: — 

The  Supreme  Court  of  New  Brunswick  and  the  Supreme 
Court  in  Equity. 

Province  of  Nova  Scotia : — 

The  Supreme  Court  of  Nova  Scotia. 

Province  of  Prince  Edward  Island: — 

The  Supreme  Court  of  Judicature  and  the  Court  of 
Appeal  in  Equity. 

Province  of  Manitoba: — 

His  Majesty's  Court  of  King's  Bench  for  Manitoba. 

Provinces  of  Alberta  and  Saskatchewan: — 

The  Supreme  Court  of  the  North-West  Territories. 

Province  of  British  Columbia : — 

The  Supreme  Court  of  British  Columbia. 

Yukon  Territory : — 

The  Territorial  Court. 

Tucker  v.  Yoking,  30  Can.  S.C.R.  185. 

Held,  that  there  is  no  appeal  to  the  Supreme  Court  of 
Canada  in  a  case  in  which  the  action  was  commenced  in 
the  county  court  (Ontario)  and  transferred  by  order  to 
the  High  Court  of  Justice,  in  which  all  subsequent  proceed- 
ings were  carried  on. 
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North  British  Canadian  Investment  Co.  v.  Trustees  St.       S.  86. 
John  School  District,  35  Can.  S.C.R.  461.  Si^S" **"' 

Held,  that  a  confirmation  of  a  tax  sale  transfer  by  a  court. 
judge  of  the  Supreme  Court  of  the  North-West  Territories 
under  section  97  of  the  Land  Titles  Act,  1894,  is  a  matter  or 
proceeding  originating  in  a  court  of  superior  jurisdiction 
and  an  appeal  will  lie  from  the  final  judgment  of  the  full 
Court  affirming  the  same. 

Sub-sections  (a)  and  (&)  deprive  the  Supreme  Court 
of  any  appellate  jurisdiction  in  a  criminal  case  with 
respect  to  the  judgment  of  a  provincial  court,  except  where 
a  person  has  been  convicted  of  an  indictable  offence  and 
one  of  the  judges  of  the  appellate  court  below  has  dissented 
from  the  opinion  of  the  majority.  Vide  Criminal  appeals, 
infra,  p.  00. 

By  section  62,  infra  p.  268,  a  judge  of  the  Supreme  Court 
has  concurrent  jurisdiction  to  issue  a  writ  of  habeas  corpus 
in  a  criminal  case  with  judges  of  the  provincial  courts,  and 
there  is  an  appeal  from  his  decision  to  the  full  Court. 

In  re  Boucher,  15th  November,  1879,  per  Ritchie,  C.J. : 
"As  regards  habeas  corpus  in  criminal  matters,  the 
Court  has  only  a  concurrent  jurisdiction  with  the  judges  of 
the  Superior  Courts  of  the  various  provinces,  and  not  an 
appellate  jurisdiction,  and  there  is  no  necessity  for  an 
appeal  from  the  judgment  of  any  judge  or  court,  or  any 
appellate  court,  because  the  prisoner  can  come  direct  to 
any  judge  of  the  Supreme  Court  individually,  and  upon 
that  judge  refusing  the  writ  or  remanding  the  prisoner,  he 
could  take  his  appeal  from  that  judgment  to  the  full 
Court." 

Gay  nor  and  Greene  v.  United  States  of  America,  36 
Can.  S.C.R.  247. 

A  motion  for  a  writ  of  prohibition  to  restrain  an  extra- 
dition commissioner  from  investigating  a  charge  of  a  crim- 
inal nature  upon  which  an  application  for  extradition  has 
been  made,  is  a  proceeding  arising  out  of  a  criminal  charge 
within  the  meaning  of  section  24  (g)  of  the  Supreme 
Court  Act,  as  amended  by  54  &  55  V.  c.  25,  s.  2,  and,  in 
such  a  case  no  appeal  lies  to  the  Supreme  Court  Court  of 


OO  SUPREME    COURT  ACT. 

S.37.      Canada.     In  re  Woodhall  (20  Q.B.D.  832),  and  Hunt  v. 
Courfo?'"''''  ^^^  United  States  (16  U.S.R.  424)  referred  to. 
original 
jurisdic-  37.  Except  as  hereinafter  otherwise  provided,  an  appeal 

superior^  shall  lie  to  the  Supreme  Court  from  any  final  judgment  of 
court.  the  highest  court  of  final  resort  now  or  hereafter  established 
in  any  province  of  Canada,  whether  such  court  is  a  court 
of  appeal  or  of  original  jurisdiction,  where  the  action,  suit, 
cause,  matter  or  other  judicial  proceeding  has  not  origin- 
ated in  a  superior  court,  in  the  following  cases : — 

(a.)  In  the  Province  of  Quebec  if  the  matter  in  con- 
troversy involves  the  question  of  or  relates  to  any  fee  of 
office,  duty,  rent,  revenue,  sum  of  money  payable  to  His 
Majesty,  or  to  any  title  to  lands  or  tenements,  annual  rents 
and  other  matters  or  things  where  rights  in  future  might 
be  bound;  or  amounts  to  or  exceeds  the  sum  or  value  of 
two  thousand  dollars; 

(&.)  In  the  Provinces  of  Nova  Scotia,  New  Brunswick, 
British  Columbia  and  Prince  Edw^ard  Island,  if  the  sum  or 
value  of  the  matter  in  dispute  amounts  to  two  hundred  and 
fifty  dollars  or  upwards,  and  in  which  the  court  of  first 
instance  possesses  concurrent  jurisdiction  with  a  superior 
court ; 

(c.)In  the  Provinces  of  Alberta  and  Saskatchewan  by 
leave  of  the  Supreme  Court  of  Canada  or  a  judge  thereof ; 

(d.)  From  any  judgment  on  appeal  in  a  case  or  proceed- 
ing instituted  in  any  court  of  probate  in  any  province  of 
Canada  other  than  the  Province  of  Quebec,  unless  the 
matter  in  controversy  does  not  exceed  five  hundred  dollars ; 

(e.)  In  the  Yukon  Territory  in  the  case  of  any  judg- 
ment upon  appeal  from  the  Gold  Commissioner.  50-51  V., 
c.  16,  s.  57;— 51  v.,  c.  37,  ss.  2  and  3;— 52  V.,  c.  37,  s.  2;— 
54-55  v.,  c.  25,  s.  3 ;— 56  V.,  c.  29,  s.  2;— 2  E.  VII.,  c.  35, 
s.  4. 
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'except  as  hereinafter  otherwise  pro-        S-3'-. 
refers  to  the  limitation  placed  upon  appeals  in  the  ^wrt  0?^°"' 


The  expression 
vided 

Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra. 

Section  36  gives  an  appeal  to  the  Supreme  Court  where 
the  judgment  appealed  from  has  three  characteristics, 
namely, 

1st.  The  judgment  is  final;  2nd.  It  is  a  judgment  of  the 
highest  court  of  final  resort;  and  3rd.  The  action  arose  in 
a  superior  court. 

This  section  deals  with  appeals  lacking  one  of  the  three 
characteristics,  namely,  that  the  action  originate  in  a 
superior  court,  and  states  that  the  only  cases  in  which  an 
action  arising  in  an  inferior  court  can  be  carried  in  appeal 
to  the  Supreme  Court  of  Canada. 

37  (a). 

Previous  to  54-55  V.  e.  25  (Sept.  30th,  1891),  in  the 
Province  of  Quebec  there  was  no  appeal  to  the  Supreme 
Court  except  from  the  Court  of  Queen's  Bench.  On  this 
state  of  the  law  it  was  held  that  no  appeal  lay  to  the 
Supreme  Court  where  the  action  arose  in  the  Circuit  Court 
of  the  Province  of  Quebec. 

Major  V.  City  of  Three  Rivers,  Cout.  Dig.  71.  17th 
Nov.,  1882. 

Appeal  from  the  Court  of  Queen's  Bench,  Three  Rivers, 
setting  aside  a  seizure  for  a  tax  of  $10  imposed  by  by-law 
of  the  City  of  Three  Rivers  on  strangers  and  non-residents 
selling  goods  by  samples.  The  case  was  settled  and  agreed 
to  by  both  parties,  who  took  no  objection  to  the  jurisdic- 
tion. Held,  that  an  appeal  will  not  lie  to  the  Supreme 
Court  of  Canada  in  cases  where  the  court  of  original  juris- 
diction is  the  Circuit  Court  for  the  Province  of  Quebec. 
Appeal  quashed  without  costs,  the  objection  having  been 
taken  by  the  Court. 

Terrebonne  v.  Sisters  of  Providence,  Cout.  Dig.  72.  18th 
May,  1886. 

The  action  was  brought  in  the  Circuit  Court,  District  of 
Terrebonne,  for  $125  and  interest  for  taxes  imposed  upon 
real  estate.     The  respondents  moved  to  quash  appeal  for 


original 
jurisdic- 
tion not  a 
superior 
court. 
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S.  37.       want  of  jurisdiction,  relying  on  section  3  of  the  Supreme 
^°orig?nal      Court  Amendment  Act  of  1879.    Appellants  contended  that 
jurisdic-     in  Montreal  and  some  other  districts  in  the  Province  of 
tionnota  Quebec  such  an  action,  in  which  future  rights  would  be 
court!^^     bound,  would  be  brought  in  the  Superior  Court,  and  only 
by  virtue  of  a  special  statute  was  it  brought  in  the  Circuit 
Court  of  Terrebonne;  that  such  statute  was  applicable  to 
only  some  of  the  districts  of  the  province,  and  that  if  the 
contention  of  the  counsel  for  appellants  was  correct,  the 
anomaly  would  arise  that  in  such  a  case  if  the  action  were 
brought  in  one  district  there  would  be  no  appeal,  while,  if 
brought  in  another  district  there  would  be  an  appeal,  and 
argued  that,  in  this  case,  the  Circuit  Court  must  be  con- 
sidered as  substitue- 1  for  and  in  lieu  of  the  Superior  Court. 
Held,  that  the  statute  was  clear,  and  in  no  case  would  an 
appeal  lie  in  an  action  which  originated  in  the   Circuit 
Court.     Major  v.  Corporation  of  Three  Rivers  (Cout.  Dig. 
71)    followed.     Motion  granted  and  appeal  quashed  with 
costs.     The  objection  to  the  jurisdiction  was  taken  by  the 
respondents  in  the  factum. 

By  virtue  of  the  above  amendment  of  1891,  there  is 
now  an  appeal  from  the  Circuit  Court  in  the  Province  of 
Quebec  subject  to  the  conditions  and  limitations  above 
expressed. 

As  to  the  meaning  to  be  attached  to  the  expressions  ' '  fee 
of  office,"  "title  to  lands,"  "future  rights,"  etc.,  con- 
tained in  this  sub-section,  vide  iyifra  p.  170,  et  seq. 

37  {h). 

Previous  to  50-51  V.  c.  16  (1887),  no  appeal  lay  to  the 
Supreme  Court  from  the  Provinces  of  New  Brunswick, 
Nova  Scotia,  British  Columbia  and  Prince  Edward  Island, 
where  the  action  arose  in  an  inferior  court.  But  by  Sche- 
dule A.  to  the  above  Act,  the  Supreme  &  Exchequer  Courts 
Act  was  amended  by  the  addition  of  the  provisions  con- 
tained in  this  sub-section. 

37  (c). 

Prior  to  50-51  V.  c.  16,  Schedule  A.  (1887),  no  appeal 
lay  to  the  Supreme  Court  from  an  inferior  court  in  the 
North-West  Territories. 
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Angus  v.  Calgary  School  Trustees,  16  Can.  S.C.R.  716.        S.  37. 

By   an   ordinance   of   the    North-West    Territories    an  court  of 
appeal  lies  from  the  decision  of  the  Court  of  Revision  for     original 

jurisdic- 
tion not  a 


adjudicating  upon  assessments  for  school  rates  to  the  dis- 
trict court  of  the  school  district;  on  such  appeal  being 
brought  the  clerk  of  the  court  issues  a  summons,  making  the 
ratepayer  plaintiff  and  the  school  trustees  defendants, 
which  summons  is  returnable  at  the  next  sitting  of  the 
court  when  the  appeal  is  heard.  The  district  is  now  merged 
in  the  Supreme  Court  of  the  Territories. 

Held,  that  an  appeal  will  not  lie  from  the  judgment  of 
the  Supreme  Court  affirming  a  decision  of  the  Court  of 
Revision  in  such  case,  as  the  proceedings  do  not  originate 
in  a  superior  court. 

An  appeal  in  such  case  will  lie  since  the  passing  of  51 
V.  c.  37,  s.  5,  which  allows  an  appeal  from  the  decision  of 
the  Supreme  Court  of  the  Territories,  although  the  matter 
may  not  have  originated  in  a  superior  court. 

For  the  grounds  upon  which  leave  to  appeal  will  be 
granted  vide  infra  p.  220. 

37  {d). 

This  sub-section  was  incorporated  into  the  Supreme  & 
Exchequer  Courts  Act  by  52  V.  c.  37,  and  as  the  law  stood 
previous  to  the  amendment  it  was  held  in  Beamish  v.  Kaul- 
hack.  3  Can.  S.C.R.  704,  that  the  Court  of  Wills  and  Pro- 
bate for  the  County  of  Lunenburg,  N.S.,  was  not  a  superior 
court  within  the  Supreme  and  Exchequer  Courts  Act, 
and  that  no  appeal  would  lie  from  that  court  to  the 
Supreme  Court  of  Canada. 

Since  the  amendment  there  have  been  appeals  to  the 
Supreme  Court  in  cases  originating  in  the  Court  of  Pro- 
bate in  the  Province  of  Nova  Scotia.  Lamhe  v.  Cleveland, 
19  Can.  S.C.R.  78;  British  &  Foreign  Bible  Society  v. 
Tupper,  37  Can.  S.C.R.  100. 

37  {e). 

Hartley  v.  Mat  son,  32  Can.  S.C.R.  575. 

By  an  ordinance  of  the  Governor-General  in  Council 
passed  on  the  18th  March,  1901,  pursuant  to  section  8  of 
the  Yukon  Territory  Act,  61  V.  c.  6,  the  Gold  Commis- 
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sioner  has  jurisdiction  to  hear  and  determine  various  dis- 
putes relating  to  mining  claims,  and  an  appeal  is  given 
from  his  judgment  to  the  Territorial  Court.  The  same 
ordinance  declares  that  the  judgment  of  the  Territorial 
Court  should  be  final  and  conclusive. 

Held,  that  previous  to  2  Edw.  VII.  c.  35,  expressly  giv- 
ing an  appeal  to  the  Supreme  Court  from  a  judgment  of 
the  Territorial  Court  sitting  in  appeal  from  the  Gold  Com- 
missioners, the  Supreme  Court  had  jurisdiction  in  such  a 
case  under  62-63  V.  c.  11,  and  that  this  jurisdiction  could 
not  be  taken  away  by  an  ordinance  which  declares  that 
the  judgment  of  the  Territorial  Court  should  be  final. 

Other  cases. 

Proceedings  hy  certiorari  against  a  conviction  hy  a  justice 
of  the  peace. 

The  Queen  v.  Nevins,  Cout.  Dig.  71. 

A  conviction  by  a  justice  of  the  peace  for  selling  liquor 
contrary  to  the  "Canada  Temperance  Act,  1878,"  and 
papers  connected  therewith  were  brought  before  the  Court 
of  Queen's  Bench  for  Manitoba  by  certiorari,  and  a  rule 
nisi  to  quash  the  conviction  was  made  absolute.  Held,  that 
an  appeal  would  not  lie,  the  cause  not  having  arisen  in  a 
superior  court  of  original  jurisdiction.  The  question  of 
costs  was  reserved.  The  Court  subsequently  determined 
that  the  respondent  should  have  the  costs  of  appeal, 
although  the  objection  had  been  taken  by  the  court. 

Action  originating  in  County  Court  (Ontario). 

Tucker  v.  Young,  30  Can.  S.C.R.  185. 

Held,  that  an  action  begun  in  a  county  court  in  Ontario 
and  removed,  under  the  provisions  of  the  Judicature  Act, 
into  the  High  Court,  M^as  not  appealable  to  the  Supreme 
Court  as  the  action  had  not  originated  in  a  superior  court. 

38.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court  from  the  judgment,  whether 
final  or  not,  of  the  highest  court  of  final  resort  now  or  here- 
after established  in  any  province  of  Canada,  whether  such 
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court  is  a  court  of  appeal  or  of  original  jurisdiction,  where       S.  38. 

•Jurisdiction, 
the  court  of  original  jurisdiction  is  a  superior  court,  m  the  interlocu- 

following  cases:  menti""^^' 

(a.)   Upon  any  motion  to  enter  a  verdict  or  nonsuit    i^ 
upon  a  point  reserved  at  the  trial; 

(&.)  Upon  any  motion  for  a  new  trial; 
(c.)  In  any  action,  suit,  cause,  matter  or  other  judicial 
proceeding  originally  instituted  in  any  superior  court  of 
equity  in  any  province  of  Canada  other  than  the  Province 
of  Quebec,  and  from  any  judgment  in  any  action,  suit, 
cause,  matter  or  judicial  proceeding,  in  the  nature  of  a  suit 
or  proceeding  in  equity,  originally  instituted  in  any  super- 
ior court  in  any  province  of  Canada  other  than  the  Province 
of  Quebec.    R.S.,  c.  135,  s.  24;— 54-55  V.,  c.  25,  s.  2. 

The  expression  "except  as  hereinafter  otherwise  pro- 
vided" refers  to  the  limination  placed  upon  appeals  in  the 
Provinces  of  Ontario,  Quebec  and  the  Yukon  Territory  by 
sections  46,  48  and  49,  infra. 

Section  36  gives  an  appeal  to  the  Supreme  Court  where 
the  judgment  appealed  from  has  three  characteristics, 
namely,  1st.  The  judgment  is  final;  2nd.  It  is  a  judgment 
of  the  highest  court  of  filial  resort;  and  3rd.  The  action 
arose  in  a  superior  court. 

The  cases  provided  for  in  section  37  differed  from  those 
in  36  in  that  the  court  of  original  jurisdiction  was  an  infer- 
ior court.  In  the  cases  provided  for  by  this  section,  the 
distinction  between  them  and  the  cases  provided  for  by 
section  36  is  that  the  judgment  is  not  final,  but  inter- 
locutory. 

38  (a). 

Trustees  St.  John  Y.M.C.A.  v.  Hutchinson,  23rd  Feb., 
1880  (Cout.  Dig.  998). 

A  rule  for  nonsuit  pursuant  to  leave  reserved  at  trial 
was  made  absolute  on  the  ground  that  damages  and  injury 
must  concur  to  afford  a  right  of  action,  and  the  evidence 
shewed  only  an  ordinary  and  legitimate  use  of  the  defend- 
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S.  38(o).     ants'  own  land,  which  did  not  constitute  an  injury,  and 
Caifof '''"■  therefore  they  were  not  liable.     Held,  affirming  the  judg- 
non-suit.    ment  appealed  from  (2  Pugs.  &  Bur.  523),  that  the  declar- 
ation did  not  cover  the  appellant's  case,  and  therefore  the 
nonsuit  was  correct. 

Levy  y.  Halifax  &  Cape  Breton  By.  &  Coal  Co.,  24th 
Feb.,  1886  (Cout.  Dig.  998). 

On  the  trial  plaintiff  was  nonsuited,  and  on  argument 
of  a  rule  to  set  such  nonsuit  aside,  and  for  a  new- 
trial,  it  was  contended  that  the  nonsuit  was  voluntary. 
The  minutes  of  the  trial  judge  merely  stated  that  a  non- 
suit was  moved  for,  that  the  plaintiff's  counsel  replied, 
and  that  judgment  of  nonsuit  was  entered,  and  the  judge 
himself  said  that  he  believed  the  understanding  to  be  that 
a  rule  was  to  be  granted.  The  Supreme  Court  of  Nova 
Scotia  held  the  judgment  of  nonsuit  to  be  voluntary,  and 
discharged  the  rule.  On  appeal  the  Supreme  Court  Held, 
that  as  there  was  a  doubt  as  to  what  took  place  at  the  trial, 
the  parties  were  entitled  to  the  benefit  of  that  doubt,  and 
the  rule  to  be  set  aside  the  nonsuit  must  be  made  absolute. 

Archibald  v.  McLaren,  21  Can.  S.C.R.  588. 

The  action  was  tried  three  times,  each  trial  resulting  in 
a  nonsuit,  which  was  set  aside  and  a  new  trial  ordered. 
From  the  judgment  ordering  the  third  new  trial  A. 
appealed,  and  the  judges  being  equally  divided,  the  order 
stood.  On  this  last  trial  it  was  shewn  that  A.  had  requested 
the  inspector  for  the  division  in  which  M.  's  house  was  situ- 
ate to  inquire  about  it,  and  that,  after  the  information,  the 
inspector  reported  that  there  were  frequent  rows  in  the 
house,  but  he  thought  there  was  nothing  in  the  charge.  The 
trial  judge  held  that  want  of  reasonable  and  probable  cause 
was  not  shewn  and  withdrew  the  case  from  the  jury.  .  The 
Divisional  Court  held  that  he  should  have  asked  the  jury 
to  find  on  the  fact  of  A.  's  belief  in  the  statement  on  which 
he  acted  in  bringing  the  charge.  Held,  Taschereau,  J., 
dissenting,  that  A.  was  justified  in  acting  on  the  statement, 
and,  the  facts  not  being  in  dispute,  there  was  nothing  to 
leave  to  the  jury  and  the  trial  judge  rightly  held  that  no 
want  of  reasonable  and  probable  cause  had  been  shewn. 
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Lister  v.  Ferryman,  L.R.  4  H.L.  521,  followed;  Ahrath  v.  ^S.38(o). 
North  Eastern  Ely.  Co.,  11  App.  Cas.  247,  considered.         cases  of 

Andreas  v.  Canadian  Pacific  Ely.  Co.,  37  Can.  S.C.R.  1.  ^ 
This  action  was  brought  under  Lord  Campbell 's  Act  by 
the  administratrix  of  Nicholas  Andreas,  and  at  the  close  of 
the  plaintiff's  case  counsel  for  defendants  moved  for  a  non- 
suit, which  was  refused.  The  case  went  to  the  jury,  and 
before  the  entry  of  judgment  upon  their  findings,  counsel 
again  moved  for  judgment,  but  the  trial  judge  entered 
judgment  for  the  plaintiff  upon  the  verdict  of  the  jury. 
From  this  judgment  an  appeal  was  taken  to  the  full  Court, 
where  the  Chief  Justice  was  of  the  opinion  that  upon  the 
answers  to  the  questions  of  the  jury  the  trial  judge  should 
have  entered  judgment  for  the  defendants.  The  majority 
of  the  Court  set  aside  the  judgment  below  and  ordered  a 
new  trial.  Plaintiff  thereupon  appealed  to  the  Supreme 
Court  and  the  respondents,  by  cross  appeal,  asked  for  a 
nonsuit  and  judgment  for  the  defendants.  Held,  that  the 
cross-appeal  should  be  allowed  and  the  action  dismissed 
with  costs. 

38  (&). 

Judgment  on  motion  for  a  new  tnal  is  interlocutory  and 
not  final. 

Lamhkin  v.  South  Eastern  Ely.  Co.,  12th  Dec,  1877. 
21  L.C.J.  325;  22  L.C.J.  21. 

The  verdict  of  a  special  jury  awarded  the  plaintiff 
$7,000  damages  for  injuries  sustained  in  a  railway  acci- 
dent, and  judgment  was  rendered  against  the  defendants 
by  the  Superior  Court,  Montreal,  in  accordance  with  the 
verdict.  This  judgment  being  reversed  and  a  new  trial 
ordered  by  the  Queen's  Bench  in  appeal,  the  plaintiff 
moved  for  leave  to  appeal  to  the  Judicial  Committee  of  the 
Privy  Council.  The  court  rejected  the  application  on  the 
ground  that  the  judgment  being  interlocutory  was  not  sus- 
ceptible of  appeal. 

The  Judicial  Committee  of  the  Privy  Council  considered 
that  though  this  was  an  interlocutory  judgment,  it  was  of 
such  a  nature  that  an  appeal  should  be  allowed,  and,  in 
the  exercise  of  their  discretion,  granted  leave  to  appeal. 
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S.  38(6).  The  original  Supreme  &  Exchequer  Courts  Act,  38  V.  c. 

Ssefof'"'"'  11'  ss.  20  and  22,  provided  as  follows:— 
new  trial.  "20.  An  appeal  shall  lie  from  the  judgment  upon  any 

motion  for  a  new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law. 

"22.  When  the  application  for  a  new  trial  is  upon  a 
matter  of  discretion  only,  as  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence  or  otherwise,  no  appeal 
to  the  Supreme  Court  shall  be  allowed. ' ' 

Upon  this  state  of  the  law  the  following  judgments  were 
rendered. 

Boak  V.  Merchants  Marine  Ins.  Co.,  1  Can.  S.C.R.  110. 

In  this  case  the  verdict  for  the  plaintiff  was  moved 
against  and  a  new  trial  granted.  An  appeal  to  the  Supreme 
Court  was  quashed,  the  Court  holding  that  the  verdict  was 
set  aside  as  against  the  weight  of  evidence,  and  not  upon 
the  ground  that  the  judge  had  not  ruled  according  to  law, 
and  that  the  application  for  a  new  trial  to  the  court  below 
being  upon  a  matter  of  discretion  only  under  section  22, 
no  appeal  lay  to  the  Supreme  Court. 

Moore  v.  Connecticut  Mutual,  6  Can.  S.C.R.  634.  (1879). 

This  was  an  action  upon  a  policy  of  life  insurance  and 
a  verdict  entered  by  the  trial  judge  upon  the  findings  of 
the  jury.  A  rule  nisi  to  set  aside  the  verdict  for  the  plain- 
tiff' and  to  enter  a  nonsuit  or  verdict  for  the  defendant  was 
made  absolute.  On  appeal  to  the  Court  of  Appeal  for 
Ontario  the  court  being  equally  divided,  the  appeal  was 
dismissed.  On  appeal  to  the  Supreme  Court  of  Canada, 
Held,  that  the  court  below  might  have  ordered  a  new  trial 
upon  the  ground  that  the  finding  of  the  jury  upon  the 
questions  submitted  to  them  was  against  the  weight  of  evi- 
dence, but  they  exercised  their  discretion  in  declining  to 
act  or  in  not  acting  on  this  ground ;  and  therefore  no  appeal 
to  the  Supreme  Court  of  Canada  would  lie.  Upon  appeal  to 
the  Judicial  Committee  of  the  Privy  Council  it  was  held 
that  section  38  of  the  Supreme  &  Exchequer  Courts  Act 
(now  section  51),  confers  upon  the  Supreme  Court  power 
to  give  any  judgment  which  the  court  below  might  or  ought 
to  have  given.     The  Court  then  proceeded  to  say: — 
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"Their  Lordships  have  to  consider  whether  this  power,  S.  38(6). 
conferred  by  those  two  sections,  is  taken  away  by  the  22nd  '^^J^eso?^^' 
section,  or,  in  other  words,  whether  the  22nd  section  applies  new  trial, 
to  a  case  of  this  kind.  It  is  true  that  an  application  was 
made  to  the  court  below  for  a  new  trial,  but  not  only  for 
a  new  trial;  it  was  also  an  application,  and  this  was  the 
main  point  of  the  application  to  enter  a  verdict  for  the 
defendants.  The  Court  of  Queen's  Bench  were  of  opinion 
that  the  defendants  were  entitled  in  point  of  law  to  have 
a  verdict  entered  for  them,  and  did  not  apply  their  minds 
to  the  question  of  the  granting  or  withholding  of  a  new  trial, 
nor  did  they  exercise  their  discretion  upon  that  subject. 
No  appeal  is  brought  in  this  case  against  the  exercise  or 
non-exercise  of  the  discretion  of  the  inferior  court.  It  seems 
to  their  Lordships  that  section  22  applies  only  where  an 
appeal  is  brought  from  a  judgment  of  the  court  below  in 
which  they  have  exercised  a  discretion;  and  that  as  no 
such  judgment  was  given,  and  no  appeal  on  that  subject 
has  been  brought  in  the  present  case,  the  power  of  the 
court  was  the  same  as  if  no  application  had  originally  been 
made  for  a  new  trial,  and  that  the  Supreme  Court  could 
have  ordered  a  new  trial  on  the  ground  of  the  verdict  being 
against  evidence,  if  the  Court  of  Queen's  Bench  ought  to 
have  done  so.  However,  this  question  ceases  to  be  of  any 
general  importance,  an  Act  recently  passed  enabling  the 
Court  to  exercise  this  very  power. ' ' 

In  1880  the  Supreme  Court  Act  was  amended  and  sec- 
tion 22  repealed,  and  the  following  substituted  therefor 
(section  52,  infra)  : — 

"In  all  cases  of  appeal,  the  court  may  in  its  discretion 
order  a  new  trial  if  the  ends  of  justice  may  seem  to  require 
it,  although  such  new  trial  may  be  deemed  necessary  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence." 

The  following  decisions  were  given  after  the  above 
amendment  was  made: — 

Eureka  Woollen  Mills  v.  Moss,  11  Can.  S.C.R.  91  (1885). 

The  court  below  in  ordering  a  new  trial  considered  the 
evidence  greatly  preponderated  in  favour  of  plaintiffs. 
Held,  that  the  Supreme  Court  would  not  encourage  appeals 
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S.38(6).    in  such  cases  and  that  where  the  court  below  has  ordered 
Casefof '°°'  ^^^  *^^^^  on  the  ground  that  the  verdict  is  against  the 
new  trial,   weight  of  evidence  the  Supreme  Court  will  not  interfere. 


Howard  v.  Lancashire,  11  Can.  S.C.R.  92. 

The  Supreme  Court  of  Nova  Scotia  having  set  aside  a 
verdict  in  favour  of  plaintiff  and  ordered  a  new  trial  on 
the  ground  that  the  plaintiff  had  an  insurable  interest  in 
property  covered  by  a  policy  of  insurance,  which  was  the 
only  course  open  as  under  the  practice  in  Nova  Scotia  a 
verdict  for  defendant  could  not  be  entered.  The  Supreme 
Court  heard  the  appeal,  holding  the  case  was  distinguish- 
able from  the  preceding  one. 

Cassels  v.  Burns,  14  Can.  S.C.R.  256. 

The  jury  having  found  on  a  question  of  fact  and  their 
verdict  having  been  affirmed  by  the  Supreme  Court  of  New 
Brunswick,  the  Supreme  Court  would  not  interfere  with 
the  finding. 

O' Sullivan  v.  Lake,  16  Can.  S.C.R.  636. 

Held,  that  the  judgment  of  the  Court  of  Appeal  did  not 
proceed  upon  the  ground  that  the  trial  judge  had  not 
ruled  according  to  law  as  provided  in  section  20  of  the 
Act  and  no  appeal  would  lie  to  the  Supreme  Court. 

The  Accident  Insurance   Co.   v.   McLachlan,   18    Can. 
S.C.R.  627   (decided  before  54-55  V.  c.  25.     Sept., 
1891). 
The  Court  of  Queen's  Bench  having  suo  motu  ordered  a 
new  trial  on  the  ground  that  the  assignment  of  facts  was 
defective  and  insufficient  and  the  answers  of  the  jury  insuf- 
ficient and  contradictory,  the  Supreme  Court  quashed  the 
appeal. 

Halifax  Street  Ely.  Co.  v.  Joyce,  17  Can.  S.C.R.  709. 

Held,  that  section  24  (,d)  of  R.S.C.  c.  135,  allowing 
appeals  to  the  Supreme  Court  "from  the  judgment  on  a 
motion  for  a  new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law,"  applies  to  jury  cases  only. 

By  54-55  V.  c.  25,  s.  2  (Sept.,  1891),  the  grounds  upon 
which  an  appeal  would  lie  upon  a  motion  for  a  new  trial 
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was  changed,  and  the  expression  "upon  the  ground  that  the    S- 38{&). 
judge  has  not  ruled  according  to  law,      m  old  section  22,  ^^^^^  ^j 
supra,  and  at  that  time  being  24  (d)  of  R.S.  c.  135,  was     new  trial, 
eliminated,  and  from  that  date  the  statute  with  respect  to 
motions  for  a  new  trial  has  remained  as  now  appears  in  the 
text  38   (6)  ;  and  the  decisions  of  the  Supreme  Court  in 
cases  of  motions  for  new  trial  will  be  found  collected  suh 
nom.     "Weight  to  he  attached  to  findings  of  fact  in  the 
court  below,"  infra  p.  280. 

3Iutual  Reserve  v.  Dillon,  34  Can.  S.C.R.  141. 

Held,  that  the  defendant  having  asked  for  a  nonsuit, 
and  in  the  alternative  for  a  new  trial,  and  the  new  trial 
having  been  granted  by  the  Court  of  Appeal,  no  appeal 
will  lie  to  the  defendant  from  that  judgment  to  the 
Supreme  Court. 

Corporation  of  Delta  v.  Wilson,  March,  1905. 

This  was  an  action  brought  by  the  appellant  against  the 
respondent  for  over-due  taxes  under  the  Municipal  Clauses 
Act  of  British  Columbia.  The  respondent  defended  on  the 
ground  that  the  by-laws  were  invalid,  and  the  assessments 
unauthorized  and  illegal,  and  also  counterclaimed  for  dam- 
ages for  injuries  by  reason  of  the  negligent  construction, 
operation  and  maintenance  of  the  works  constructed  under 
the  by-law,  and  for  an  injunction. 

The  trial  judge  dismissed  both  the  claim  and  counter- 
claim. The  plaintiff  appealed  to  the  full  Court,  his  notice 
of  appeal  reading,  omitting  unnecessary  words,  as  follows: 
"Take  notice  that  the  court  will  be  moved  by  counsel  on 
behalf  of  the  plaintiff  that  so  much  of  the  judgment  of  the 
trial  judge  as  dismisses  the  action  of  the  plaintiff  may  be 
reversed  on  the  following  amongst  other  grounds"  (setting 
out  the  grounds). 

The  Revised  Statutes  of  British  Columbia,  c.  56,  s.  76, 
sub-s.  3,  provides  as  follows:  "Every  appeal  from  a  final 
judgment,  order  or  decree,  shall  be  deemed  to  include  a 
motion  for  a  new  trial  unless  the  notice  of  appeal  expressly 
states  otherwise." 

The  full  Court  of  British  Columbia  ordered  a  new 
trial,    and    the    plaintiff'     thereupon     appealed     to     the 
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S.38(6).    Supreme  Court  of  Canada.     When  the  ease  came  on  for 
Cases'o?^*^"  hearing  counsel   for  the  respondent  moved  to  quash  for 
new  trial,   want  of  jurisdiction,  and  following  the  decision  in  Mutual 
Reserve  v.  Dillon,  the  appeal  was  quashed  accordingly. 

Central  Vermont  v.  Franchere,  35  Can.  S.C.R.  68. 

In  this  case  the  Supreme  Court  being  dissatisfied  with 
the  verdict  only  as  regards  the  amount  of  damages  awarded, 
directed  a  new  trial  to  assess  damages  only  unless  the  plain- 
tiff (respondent)  consented  to  have  his  damages  reduced  to 
the  amount  fixed  by  the  Court. 

Bustin  V.  Thome,  37  Can.  S.C.R.  532. 

In  this  case  a  motion  was  made  to  the  Supreme  Court 
of  New  Brunswick  for  a  new  trial.  The  court  was  equally 
divided,  and  the  order  made  was  "The  rule  (for  a  new 
trial)  drops  and  the  verdict  entered  for  the  plaintiff  on  the 
trial  stands. ' ' 

Upon  appeal  to  the  Supreme  Court  of  Canada  tlie 
respondent  moved  to  quash  for  want  of  jurisdiction  on 
the  ground  that  there  was  no  final  judgment  of  the  court 
below,  but  the  majority  of  the  Court  held  that  it  had 
jurisdiction  as,  if  the  judgment  Avas  not  final,  it  was  a 
judgment  upon  a  motion  for  a  new  trial  within  the  meaning 
of  section  24  (d),  now  section  38  (6). 

Discretion  of  court  below  in  cases  of  new  trial,  vide 
p.  159,  i7ifra. 

38  (c). 

Not  only  was  it  conceded  in  Parliament  when  this  sec- 
tion was  under  consideration  that  decrees  in  equity  were 
appealable  whether  final  or  not,  but  the  Court  has  so 
determined  on  many  occasions.  Vide  Attorney-General 
Sir  John  Macdonald  in  the  House  of  Commons,  1879, 
Hansard  Reports.  Langevin  v.  St.  Marc,  18  Can.  S.C.R. 
599. 

It  will  be  noticed  that  this  sub-section  does  not  apply 
to  appeals  from  the  Province  of  Quebec.  The  reason  there- 
for probably  is  that  equity  jurisprudence,  as  it  is  under- 
stood in  England  and  the  other  provinces  of  Canada,  is 
unknoAvn  to  the  French  law,  although  relief  in  cases  of 
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accident,  mistake,  fraud,  etc.,  is  specifically  provided  f or  ^  S.  38(c). 

,1       --,    J  Jurisdiction. 

m  the  Code.  Injunctions. 

Injunction. 

The  remedy  by  injunction  vi'as  unknown  in  the  Province 
of  Quebec  until  1878,  41  V.  c.  14  (Que.),  when  provision 
was  made  for  the  issue  of  a  writ  of  injunction.  In  1897 
the  new  Code  brought  the  remedy  by  injunction  into  con- 
formity with  the  practice  which  obtained  in  the  Province 
of  Ontario  and  the  writ  of  injunction  was  done  away  with, 
but  provision  was  made  for  the  granting  of  an  order  of 
injunction  as  a  remedy  incidental  to  an  action  instituted 
by  writ  of  summons.  Since  the  amendment  of  60-61  V. 
s.  34,  which  placed  a  limitation  upon  appeals  to  the 
Supreme  Court  from  judgments  of  the  Court  of  Appeal  for 
Ontario,  infra,  section  48,  the  jurisdiction  of  the  Supreme 
Court  in  matters  of  injunction  in  the  Provinces  of  Ontario 
and  Quebec  has  been  assimilated,  and  now  unless  the 
matter  in  controversy  involves,  in  the  Province  of  Quebec 
$2,000,  and  in  the  Province  of  Ontario  $1,000,  or  falls 
within  the  class  of  cases  provided  for  by  sections  46  and  48, 
infra,  no  appeal  from  a  judgment  or  order  awarding  an 
injunction  will  lie  as  of  right  to  the  Supreme  Court  of 
Canada. 

There  can  be  little  doubt  that  the  legislation  contained 
in  60-61  V.  c.  34,  was  adopted  by  Parliament  without  a 
full  appreciation  of  the  effect  it  v^^ould  have  upon  appeals 
to  the  Supreme  Court,  or  that  the  result  would  be  to  take 
away  the  long  established  appeals  in  matters  of  habeas 
corpus,  certiorari  and  prohibition  not  arising  out  of  a 
criminal  charge,  mandamus  and  judgments  quashing  muni- 
cipal by-laws,  provided  by  24  ((/).  for  a  reference  to  which, 
vide  notes  to  section  48,  infra. 

Similarly,  this  legislation  has  had  the  effect  of  depriving 
the  Supreme  Court  of  jurisdiction  in  many  cases  in  which 
relief  alone  lies  in  the  equity  jurisdiction  of  the  High 
Court  of  Justice,  and  no  damages  are  asked,  nor  is  there 
directly  a  question  of  money  involved.  The  Supreme  Court 
has  held  that  the  collateral  effect  of  a  judgment  cannot  be 
taken  into  consideration  when  its  jurisdiction  depends 
upon  the  pecuniary  amount  involved,  or  whether  the  sub- 
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S.  3S(c).  jeet  matter  of  the  appeal  is  one  of  those  provided  for  in 
Inkinctions  ^^^  statute  limiting  the  appeal :  Toussignant  v.  Nicolct,  32 
Can.  S.C.R.  353. 

This  was  an  action  brought  for  the  annulment  of  a 
proces-verbal  establishing  a  highway  in  the  Province  of 
Quebec,  and  charging  the  appellants'  land  with  the  expenses 
of  construction  amounting  to  $2,000,  and  $400  a  year  for 
maintenance  of  the  road.  The  Court  in  quashing  the 
appeal  said: — 

"The  constant  jurisprudence  of  the  court  is  against  our 
right  to  entertain  the  appeal.  The  fact  that  the  proces- 
verhal  attacked  by  the  appellants'  action  may  have  the 
result  to  put  upon  them  the  cost  of  the  work  in  question, 
alleged  to  be  over  two  thousand  dollars,  does  not  make  the 
controversy  to  be  one  of  two  thousand  dollars.  It  is  settled 
law  that  neither  the  collateral  effects  nor  any  contingent 
loss  that  a  party  may  suft'er  by  reason  of  a  judgment  are 
to  be  taken  into  consideration  when  the  jurisdiction  depends 
upon  the  pecuniary  amount  or  upon  any  of  the  subjects 
mentioned  in  section  29." 

Injunction — generally. 

The  following  decisions,  although  arising  in  the  Pro- 
vince of  Quebec,  have  now,  by  virtue  of  the  provisions  con- 
tained in  section  47,  application  to  appeals  from  the  Pro- 
vince of  Ontario. 

Joly  V.  Macdonald,  2  Legal  News  104  (1879). 

Article  68,  C.C.P.,  provides  for  an  appeal  to  the  Judi- 
cial Committee  of  the  Privy  Council  from  the  Court  of 
Queen's  Bench  subject  substantially  to  the  same  provisions 
as  regulate  appeals  to  the  Supreme  Court  of  Canada  under 
section  46,  except  that  the  amount  involved  must  exceed 
£500  sterling. 

In  this  case  the  appellant  had  obtained  an  injunction 
against  the  respondent  in  a  matter  involving  the  possession 
of  a  railway  of  the  value  of  over  $1,000,000.  The  Court 
of  Queen's  Bench,  appeal  side,  set  aside  this  injunction, 
and  the  respondent  applied  to  the  same  court  to  allow 
his  security  on  an  appeal  to  the  Privy  Council.  Sir 
A.  A.  Dorion,  C.J.,  made  an  order  allowing  the  security 
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stating  that  "whether  the  case  were  considered  as  relating      S.  38(c). 

risdictior 
junctions. 


to  the  possession  of  real  estate  or  as  involving  an  amount  of  J^^^i^^diction. 


$1,000,000,  the  respondent  had  a  right  to  go  to  the  Privy 
Council." 

In  Dohie  v.  Board  of  Temporalities,  3  Legal  News  308 
(Sept.,  1880),  an  application  was  made  to  the  Court  of 
Queen's  Bench,  appeal  side,  to  allow  security  upon  an 
appeal  to  Her  Majesty's  Privy  Council.  In  giving  judg- 
ment the  Court  said : — 

"The  report  of  O'Farrell  v.  Brassard,  4  Q.L.R.  214, 
was  not  quite  correct.  It  had  not  been  held  that  no  appeal 
lay  from  a  prohibition,  but  that  no  appeal  lay  where  there 
was  no  matter  in  dispute  exceeding  the  sum  or  value  of 
£500  sterling.  The  same  may  be  said  of  the  short  holding 
in  Pacaud  v.  Gagne  (17  L.C.R.  357).  Mondelet,  J.,  said 
that  this  case  did  not  fall  within  any  of  the  dispositions  of 
the  statute  regulating  appeals  to  Her  Majesty  (p.  375). 
The  appeal  was  also  refused  on  the  same  ground  in  Belle- 
feuille  V.  Doucet  (1  Q.L.R.  250).  But  we  granted  the 
appeal  in  JoUj  v.  Macdonald  (2  Legal  News  104),  because 
there  was  in  dispute  a  sum  exceeding  £500  sterling.  There 
is  also  in  this  case  a  matter  in  dispute  greatly  exceeding 
that  amount,  and,  therefore,  leave  to  appeal  should  be 
granted.  Leave  to  appeal  is  granted,  however,  without 
suspending  the  effect  of  the  judgment  dissolving  the 
injunction. ' ' 

It  will  be  noted  that  the  Court  speaks  of  granting  leave 
to  appeal,  an  expression  still  retained  in  the  Province  of 
Quebec,  where  an  appeal  lies  de  piano  and  all  the  Court  has 
power  to  do  is  to  allow  the  security. 

Stanton  v.  Canada  Atlantic  Ely.  Co.,  Cout.  Dig.  89,  18th 
Mch.,  1885. 

In  this  case  the  plaintiffs,  appellants,  presented  a  peti- 
tion for  a  writ  of  injunction  to  Mr.  Justice  Torrance  of  the 
Superior  Court  of  the  Province  of  Quebec,  pursuant  to  the 
provisions  of  the  Injunction  Act,  41  V.  c.  14,  and  the  writ 
of  injunction,  enjoining  the  respondents  until  otherwise 
ordered  hy  the  said  judge  or  the  court,  issued  and  was  duly 
served  with  a  declaration  embodying  the  plaintiffs'  claim 


104  SUPREME   COURT  ACT. 

S.  38(c).  which  was  to  prevent  the  completing,  issuing  or  negotiating 
Injufctfons"'  ^^  certain  bonds  by  the  company. 

Subsequently,  the  defendants,  besides  filing  certain  pre- 
liminary exceptions  to  the  jurisdiction  and  to  the  form,  pre- 
sented a  motion  to  quash  the  injunction  to  Mr.  Justice 
Mathieu  who  suspended  the  operation  of  the  injunction 
under  section  8,  sub-section  2  of  the  Injunction  Act,  which 
reads  as  follows: — 

"The  injunction  contained  in  the  original  writ  may 
from  time  to  time  be  suspended  as  the  court  or  judge  may 
deem  necessary,  and  for  such  period  and  upon  such  con- 
ditions as  to  security  or  otherwise  as  the  court  or  judge 
may  deem  reasonable,  etc." 

The  judge  denied  his  right  to  quash  the  same. 

The  appellants  and  respondent  respectively  obtained 
leave  to  appeal  from  the  said  judgment  to  the  Court  of 
Queen's  Bench  and  the  last  mentioned  court  on  the  21st 
January,  1884,  quashed  the  injunction  absolutely. 

The  appellants  then  applied  to  Mr.  Justice  Monk  in  the 
court  below  to  allow  their  security  for  an  appeal  to  the 
Supreme  Court,  but  the  application  was  refused  upon  the 
ground  that  the  judgment  quashing  the  writ  of  injunction 
was  not  a  final  judgment.  The  appellants  then  applied  to 
Mr.  Justice  Henry  of  the  Supreme  Court  of  Canada  to  have 
the  security  allowed,  who  referred  the  application  to  the 
Court  where,  after  argument,  it  was  held  that  the  Judg- 
ment of  the  Court  of  Queen's  Bench  quashing  the  interim 
injunction  was  not  a  final  judgment  from  which  an  appeal 
would  lie. 

It  would  appear  from  the  facts  of  this  case  that  the 
appeal  might  also  have  been  quashed  on  the  ground  that  the 
ease  did  not  fall  within  the  provisions  of  section  8  of  the 
Supreme  Court  Amendment  Act,  1879,  42  V.  c.  39  (now 
section  46),  limiting  appeals  from  the  Province  of  Quebec. 

Hall  V.  Dominion  of  Canada  Land  &  Colonization  Co., 
8  Can.  S.C.R.  631. 

In  this  case  the  writ  of  injunction  restrained  the  defen- 
dants from  prosecuting  lumbering  operations  upon  certain 
lands  claimed  by  the  plaintiffs.  The  Supreme  Court 
heard  the  appeal.    No  question  of  jurisdiction,  under  the 
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provisions  then  in  force  equivalent  to  present  section,  was  S.  38(c). 
raised.  Leave  to  appeal  in  this  case  was  granted  by  the  i^"nct^ons° 
Privy  Council,  but  the  appeal  was  never  prosecuted. 

Quebec  Warehouse  v.  Levis,  11  Can.  S.C.R.  666. 

In  this  case  the  Superior  Court  made  perpetual  an 
injunction  against  the  defendants  restraining  the  corpora- 
tion of  Levis  from  proceeding  further  to  carry  out  a  by- 
law in  favour  of  the  Quebec  Central  Railway  upon  the 
ground  that  the  by-law  of  the  municipality  was  ultra  vires. 
This  judgment  was  reversed  by  the  Court  of  Queen's 
Bench,  appeal  side,  but  reinstated  by  the  Supreme  Court. 
The  proceedings  were  instituted  under  the  old  practice  and 
a  writ  of  injunction  granted  after  pleadings  filed  which 
involved  no  question  of  a  money  demand.  The  jurisdiction 
of  the  Supreme  Court  in  this  appeal  can  only  be  supported 
on  the  ground  that  it  was  a  case  of  a  municipal  by-law, 
which  by  section  30  (now  section  47)  is  excluded  from  the 
limitation  with  respect  to  appeals  from  the  Province  of 
Quebec  under  section  8  of  the  Supreme  Court  Amendment 
Act,  42  V.  c.  39,  1879  (now  section  46),  of  the  Act. 

Chicoutimi  v.  Legare,  27  Can.  S.C.R.  329. 

In  this  case  the  appellants  petitioned  the  Superior  Court 
in  November,  1895  (previous  to  the  adopting  of  the  new 
Code),  for  a  writ  of  injunction  against  the  respondent  to 
restrain  him  from  carrying  on  certain  works  and  excava- 
tions upon  certain  streets  in  the  town  of  Chicoutimi  of  a 
nature  to  obstruct  the  highways,  to  the  great  damage  and 
nuisance  of  the  general  public,  and  without  the  permission 
of  the  plaintiffs,  until  the  final  judgment  should  be  given 
in  the  action;  and  also  asked  that  a  final  judgment  should 
be  rendered  making  the  interlocutorv  judgment  final  and 
perpetual.  The  answer  of  the  defendant  to  the  injunction 
was  that  the  plaintiffs'  council  had  gi*anted  permission  to 
the  defendant  to  construct  an  aqueduct  in  the  town  of 
Chicoutima  according  to  certain  conditions  which  appeared 
in  the  resolution  of  the  council,  and  that  in  conforming 
to  this  resolution  he  had  constructed  the  aqueduct  and  he 
had  done  nothing  beyond  what  he  was  authorized  by  resolu- 
tion of  .the  council  to  do. 
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S.  38(c).  The  writ  issued,  and  a  petition  to  suspend  its  operation 
IniuncHon's!  ^^^  refused.  By  the  final  judgment  on  the  merits  the 
Superior  Court  made  the  injunction  perpetual  on  the 
ground  that  the  resolution  of  the  council  was  illegal,  but 
this  was  reversed  by  the  Court  of  Queen's  Bench.  An 
appeal  to  the  Supreme  Court  was  heard,  no  exception  to 
the  jurisdiction  being  taken,  and  the  judgment  of  the  Court 
of  Queen's  Bench  was  set  aside  and  that  of  the  Superior 
Court  re-instated. 

It  is  not  at  all  clear  what  provision  of  section  29  (now 
section  46)  of  the  Act  gave  jurisdiction  to  the  Supreme 
Court  to  entertain  this  appeal.  No  question  being  raised 
as  to  its  jurisdiction,  it  may  not  be  deemed  a  binding 
authority  in  another  ease  where  the  facts  are  similar. 

Camp  V.  Consolidated  Car  Heating  Co.,  11  R.J.Q.  K.B. 
114. 

The  action  of  the  company  respondent  was  for  $15,000, 
but  the  respondent  subsequently  consented  that  judgment 
should  go  for  $25.  In  the  course  of  the  suit  the  respondent 
obtained  a  writ  of  injunction  against  the  appellant  to 
restrain  any  infringement  of  the  respondent's  rights  under 
a  patent.  This  injunction  was  maintained  by  the  final 
judgment  of  the  Superior  Court,  but  the  judgment  was 
reversed  in  appeal.  The  respondent  then  moved  for  leave 
to  appeal  to  His  Majesty's  Privy  Council. 

Held,  that  the  "matter  in  dispute"  being  the  damages 
which  the  appellant  would  suffer  if  the  respondent  acted 
contrary  to  the  order  of  the  Court,  and  these  damages  being 
contingent  and  not  susceptible  of  determination,  it  was 
impossible  to  say  that  the  matter  in  dispute  exceeded  the 
sum  of  value  of  £500  sterling  and  the  case  did  not  fall 
within  the  terms  of  article  68,  sub-section  3  of  the  Code 
of  Civil  Procedure,  Quebec. 

Article  68  reads  in  part  as  follows:- — 

"68.  An  appeal  lies  to  Her  Majesty  in  Her  Privy 
Council  from  final  judgments  rendered  in  appeal  by  the 
Court  of  Queen's  Bench: — 

"1.  In  all  cases  where  the  matter  in  dispute  relates  to 
any  fee  of  office,  duty,  rent,  revenue  or  any  sum  of  money 
payable  to  Her  Majesty; 
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"2.  In  cases  concerning  titles  to  lands  or  tenaments,    S.  38(c). 
annual  rents  or  other  matters  in  which  the  rights  in  future  injunctions." 
of  the  parties  may  be  affected; 

39.  Except  as  hereinafter  otherwise  provided,  an  appeal 
shall  lie  to  the  Supreme  Court, — 

(a.)  from  the  judgment  upon  a  special  case,  unless  the 
parties  agree  to  the  contrary,  and  the  Supreme  Court  shall 
draw  any  inference  of  fact  from  the  facts  stated  in  the 
special  case  which  the  court  appealed  from  should  have 
drawn ; 

(&.)  from  the  judgment  upon  any  motion  to  set  aside  an 
award  or  upon  any  motion  by  way  of  appeal  from  an  award 
made  in  any  superior  court  in  any  of  the  provinces  of 
Canada  other  than  the  Province  of  Quebec ; 

(c.)  from  the  judgment  in  any  case  of  proceedings  for 
or  upon  a  writ  of  habeas  corpus,  certiorari  or  prohibition 
not  arising  out  of  a  criminal  charge ; 

(d.)  in  any  case  or  proceeding  for  or  upon  a  writ  of 
mav  damns;  and, 

(e.)  in  any  case  in  which  a  by-law  of  a  municipal  cor- 
poration has  been  quashed  by  a  rule  or  order  of  court  or  the 
rule  or  order  to  quash  has  been  refused  after  argument. 
R.S.,  c.  135,  s.  24 ;— 54-55  V.,  c.  25,  s.  2. 

39  (a). 

It  is  not  clear,  in  view  of  the  fact  that  section  24  of  the 
Supreme  &  Exchequer  Courts  Act  gave  in  general  terms 
an  appeal  from  final  judgments  of  the  highest  court  of  last 
resort  where  the  court  of  original  jurisdiction  was  a  super- 
ior court,  why  it  was  considered  necessary  to  make  special 
provision  in  that  Act  for  the  class  of  cases  contained  in  this 
section,  unless  it  were  deemed  advisable  ex  ahundanti 
cautela.  It  might  have  been  argued  that  without  the  pro- 
visions of  (a)  and  (6)  the  original  tribunal  was  persona 
designata,  and  that  no  appeal  would  lie  from  a  judgment 
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S.  39(a).     in  eases  such  as  are  therein  provided.     Appeals  under  this 
Sp^S''"""'  ^<^t  are  governed  by  sections  44,  46,  47,  48  and  49,  infra. 
case. 

Draper  v.  Badenhurst,  14  Ont.  P.R.  376. 

In  this  case  it  was  contended  on  behalf  of  the  respond- 
ents that  everj-  appeal  to  the  Supreme  Court  was  upon  a 
special  case  and  therefore  a  notice  was  required  to  be  given 
under  section  41  of  the  Supreme  &  Exchequer  Courts  Act, 
now  section  70,  and  if  not  so  given  the  appeal  would  not 
lie.     In  pronouncing  judgment  Maclennan,  J.A.,  said : — 

''Under  the  old  common  law  practice,  both  in  England 
and  in  Ontario,  a  special  case  was  something  well  kno\^Ti 
and  which  had  a  precise  and  definite  meaning.  It  is  thus 
described  in  the  third  edition  of  Chitty's  Archbold's  Prac- 
tice (1836),  at  page  383 :  'Where  a  difficulty  in  point  of  law 
arises,  the  jury  may,  instead  of  finding  a  special  verdict, 
find  a  general  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  judge  or  the  court  above,  or  a  special  case  stated 
by  counsel  on  both  sides  with  regard  to-  the  matter  of  law ; 
which  has  this  advantage  of  a  special  verdict,  that  it  is 
attended  with  much  less  expense  and  obtains  a  much 
speedier  decision.  On  the  other  hand,  however,  as  nothing 
appears  upon  the  rcord  but  the  general  verdict,  the  parties 
are  thereby  precluded  from  the  benefit  of  a  writ  of  error, 
if  dissatisfied  with  the  judgment  of  the  court  or  judge 
upon  the  point  of  law.' 

"By  section  154  and  following  sections  of  the  C.L.P. 
Act  of  Upper  Canada,  provision  was  made  for  stating  ques- 
tions of  law,  and  also  for  stating  the  facts  of  the  ca.se,  by 
consent  and  by  order  of  a  judge,  in  the  form  of  a  special 
ease  for  the  opinion  of  the  court,  and  for  judgment  there- 
on. Under  the  old  practice  before  the  C.L.P.  Act,  it  will 
be  observed  that  error  could  not  be  brought  upon  a  judfr- 
ment  on  a  special  case  without  express  provision  being  made 
therefor;  so  under  the  C.L.P.  Act,  the  proceeding  being  by 
consent  of  parties,  the  like  result  would  follow,  and  there 
could  be  no  appeal  from  the  judgment  without  an  enact- 
ment to  that  effect.  For  that  reason,  doubtless,  we  find  in 
the  Act  relating  to  the  Court  of  Error  and  Appeal,  20  V. 
e.  5,  s.  13,  a  section  declaring  that  an  appeal  shall  lie  from 
a  judgment  on  a  special  case  in  the  same  manner  as  from 
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a  judgment  upon  a  special  verdict,  unless  the  parties  agree  j^;?^^^j°^.V  ^ 
to  the  contrary,  and  that  the  court  shall  draw  any  infer-  gp^J-aJ^  ^°°' 
ence  of  fact  from  the  facts  stated  in  the  special  ease,  which     case, 
the  court  by  which  the  case  was  originally  decided  ought 
to  have  drawn. 

"Such  being  the  well  known  nature  of  a  special  case, 
and  of  a  judgment  thereon,  and  one  of  the  features  of  such 
a  judgment  being  that  it  was  not  appealable  without  express 
enactment,  I  cannot  have  any  doubt  that  the  judgm^ent 
upon  a  special  case  intended  in  section  41  (now  sec.  70) 
of  the  Supreme  Court  Act  is  a  judgment  on  the  kind  of  case 
well  known  by  that  name,  and  that  it  has  no  reference  to 
the  case  which,  by  the  practice  of  this  Court,  is  prepared 
for  the  purpose  of  the  appeal. 

"I  am,  therefore,  of  opinion  that  no  notice  of  appeal 
under  section  41  was  required  in  this  case,  and  there  being 
no  other  objection  to  the  allowance  of  the  bond,  it  must  be 
allowed. ' ' 

SmijtJi  V.  McDongall.  1  Can.  S.C.R.  114. 

"AVhere  a  case  has,  by  consent  of  parties  been  turned 
into  a  special  case,  and  the  judge's  minutes  of  the  evidence 
taken  at  the  trial  agreed  to  be  con.sidered  as  part  of  the 
said  special  case,  the  Court  has  no  power  to  add  anything, 
except  with  the  like  consent,  and  has  no  power  to  order  any 
further  evidence  to  be  taken." 

Halifax  &  Cape  Breton  Coal  d-  Fly.  Co.  v.  Gregory, 
Cass.  Prac.  20. 

Where  the  plaintiff  in  an  action  obtained  a  verdict, 
which  was  affirmed  by  the  Supreme  Court  of  Nova  Scotia, 
the  defendants  appealed  to  the  Supreme  Court  of  Canada, 
and  agreed  with  the  plaintiff,  the  Government  of  Nova 
Scotia  becoming  a  party  to  such  agreement,  that  the 
appeal  should  be  decided  on  the  merits  irrespective  of  the 
pleadings  or  any  technical  defence  raised  thereon,  and 
limiting  the  amount  in  question,  the  balance  being  other- 
wise satisfied.  The  Supreme  Court  having  affirmed  the 
judgment  appealed  from,  an  application  for  leave  to  appeal 
to  the  Judicial  Committee  of  the  Pri\y  Council  was  refused, 
-on  the  ground  that  in  deciding  the  appeal  the  Supreme 
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S.39(o).     Court   was  not  acting  in   its  ordinary  jurisdiction  as  a 
Speciar  ^^^  court  of  appeal,  but  was  acting  under  the  special  reference 
case.  made  to  it  by  the  agreement. 

Blackburn  v.  McCallum,  33  Can.  S.C.R.  65. 

The  question  in  this  case  to  be  determined  was  whether 
a  restraint  on  alienation  contained  in  a  will  was  valid.  The 
cause  was  heard  by  Meredith,  C.J.,  upon  a  stated  case  pre- 
pared by  the  parties  pursuant  to  the  Judicature  Act  and 
Rules.  The  trial  judge  felt  himself  bound  by  a  decision  of 
the  Court  of  Appeal  in  Eaiis  v.  McAlpine,  6  A.R.  145. 
The  parties  thereupon  signed  a  consent  pursuant  to  section 
26,  sub-section  2  (now  42(a)),  that  an  appeal  should  be 
taken  direct  to  the  Supreme  Court  of  Canada  from  the 
judgment  of  Meredith,  C.J.,  and  the  case  was  accordingly 
heard,  although  no  intermediate  appeal  had  been  taken  to 
the  Court  of  Appeal  for  Ontario. 

39  (6). 

Arbitration  under  order  in  a  pending  action. 

St.  George's  Parish  v.  King,  2  Can.  S.C.R.  143. 

After  causes  at  issue  under  a  rule  of  reference,  all 
matters  in  difference  were  referred  to  arbitration,  and  it 
was  provided  that  the  award  of  the  arbitrators  or  of  any 
two  of  them  was  to  be  final.  Two  of  the  arbitrators  having 
made  an  award  in  favour  of  the  plaintiff,  the  defendant 
obtained  a  rule  nisi  in  the  Supreme  Court  of  Nova  Scotia 
to  set  aside  the  award,  and  after  argument  the  rule  was 
made  absolute.  Upon  appeal  to  the  Supreme  Court  of 
Canada,  the  Court  said  that  "As  to  that  part  of  the  award 
which  directs  the  defendant  to  pay  the  cost  of  the  reference 
and  award,  it  was  admitted  on  the  argument  that  it  was 
bad,  and  there  is  no  doubt  the  plaintiffs  may  abandon  it  as 
they  offered  to  do,  and  they  can  be  restrained  from  enforc- 
ing that  part  of  it  if  they  attempt  to  do  so,"  but  allowed 
the  appeal  with  costs  and  discharged  the  rule  nisi  in  the 
court  below  to  set  aside  the  award. 

Oakes  V.  City  of  Halifax,  4  Can.  S.C.R.  640. 
After  action  was  at  issue  the  matters  in  dispute  were  by 
a  rule  of  the  Supreme  Court  of  Nova  Scotia  referred  tO' 
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arbitration.    After  the  making  of  the  award  and  before  the    S.39(6). 

amount  found  due  by  the  arbitrators  had  become  a  judor-  ."'^'^ -.'^  '*^°" 

•  1         •   •  1       •       T  1        1      Awards, 

ment  m  the  pending  action,  a  rule  nisi  was  obtained  by  the 

respondent  from  a  judge  in  Chambers  returnable  before 
the  court  in  banc  to  set  aside  the  reference  and  award. 
After  argument  the  rule  was  made  absolute  and  the  award 
set  aside.  From  this  judgment  the  appellant  appealed  to 
the  Supreme  Court.  The  respondent  moved  to  quash  on  the 
ground  that  the  rule  appealed  from  was  not  a  final  judg- 
ment within  the  meaning  of  the  Supreme  &  Exchequer 
Courts  Act,  but  his  motion  was  refvised.  The  decision  was 
apparently  given  upon  the  Act  as  it  stood  prior  to  the 
Supreme  Court  Amendment  Act  of  1879,  which  by  section 
4  gave  an  appeal  to  the  Supreme  Court  in  matters  of 
awards,  and  by  section  9  placed  an  interpretation  upon  the 
words  final  judgment. 

Awards  in  municipal  drainage  cases. 

Chatham  v.  Dover,  12  Can.  S.C.R.  321. 

The  Municipal  Act  of  Ontario  contains  provisions 
whereby  in  the  event  of  it  being  necessary  to  continue 
drainage  works  beyond  the  limits  of  the  municipality  in 
which  the  same  Avere  instituted,  and  in  the  event  of  the  two 
municipalities  being  unable  to  agree  with  respect  to  the  cost 
for  the  said  work  respectively  to  be  borne  by  them,  arbi- 
trators might  be  appointed.  In  this  case  an  award  of 
arbitrators  was  made  under  the  above  Act  in  a  drainage 
dispute  between  the  municipalities  of  Dover  and  Chatham. 
The  former  being  dissatisfied,  moved  the  court  to  set  aside 
the  award  on  the  ground  that  a  majority  of  the  arbitrators 
had  no  authority  to  sign  it  in  the  absence  of  the  third  arbi- 
trator, and  on  other  grounds.  The  award  was  set  aside  and 
an  appeal  taken  to  the  Court  of  Appeal  for  Ontario  which 
afifirmed  the  judgment  below,  the  court  being  equally 
divided.  A  further  appeal  to  the  Supreme  Court  of  Can- 
ada was  dismissed  with  costs. 

Ellis  V.  Hiles;  Ellis  v.  Crooks,  23  Can.  S.C.R.  429. 
These  were  actions  brought  by  the  plaintiffs  against  the 
municipality  for  injuries  sustained  by  reason  of  certain 
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^•.3^(5).  drainage  works.  The  Drainage  Trials  Act,  54  V.  c.  51, 
Awards.  ^°°  provided  for  the  appointment  of  a  referee  who  should  be 
an  officer  of  the  High  Court,  and  have  all  the  power  of 
arbitrators  under  the  Municipal  Act,  and  that  his  decisions 
be  subject  to  an  appeal  to  the  court.  By  section  11  of 
the  same  Act,  actions  for  damages  for  the  construction  and 
operation  of  drainage  works  might  at  any  time  after  the 
issue  of  a  writ  be  referred  to  the  referee  by  the  court  or  a 
judge  thereof.  This  was  done  in  the  present  actions,  and 
the  referee  gave  his  judgment  holding  certain  by-laws 
invalid,  and  awarded  damages  to  the  plaintiffs.  An  appeal 
was  taken  to  the  Court  of  Appeal  for  Ontario  where  the 
judgments  of  the  referee  were  maintained,  and  a  further 
appeal  was  taken  to  the  Supreme  Court,  where  the  appeal 
in  Biles' s  case  was  allowed  in  part,  and  in  Crook's  case  the 
judgment  was  varied. 

Harwich  v.  Raleigh,  18th  May,  1895. 

This  was  also  a  case  under  the  Drainage  Trials  Act 
referred  to  in  the  preceding  case.  Sections  580  and  581 
of  the  Municipal  Act  of  1887,  ch.  184,  provided  for  an 
appeal  from  a  report  of  an  engineer  with  respect  to  drain- 
age works  to  arbitrators,  and  by  virtue  of  the  Act  54  Vict. 
an  appeal  lay  from  the  report  of  the  engineer  to  the 
referee.  In  this  case  Harwich  being  dissatisfied  with  the 
report  of  the  engineer,  appealed  to  the  referee,  who  dis- 
missed the  appeal  and  confirmed  the  report.  From  his  deci- 
sion an  appeal  was  taken  to  the  Court  of  Appeal  where  the 
appeal  was  dismissed  with  coats.  A  further  appeal  was 
taken  by  Harwich  to  the  Supreme  Court  of  Canada,  where 
it  was  held  that  the  award  of  the  referee  under  the  pro- 
visions of  "The  Drainage  Trials  Act  of  1891"  was  not 
appealable  to  the  Supreme  Court  of  Canada  under  sub- 
section (/)  of  section  24  (now  sub-section  (&)  of  section 
39),  Gwynne,  J.,  dissenting.  The  question  as  to  jurisdic- 
tion having  been  taken  by  the  Court  the  appeal  was  dis- 
missed without  costs. 

Awards  in  municipal  matters  generally. 

Toronto  Junction  v.  Christie,  25  Can.  S.C.R.  551. 

The  Consolidated  Municipal  Act  of  Ontario,  55  V.  c. 
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42,  provides  for  arbitration  in  the  event  of  a  town  alter-  '^5.39(6). 
ins:  the  grade  of  a  street  and  injuriously  affecting  the  pro-  Aw"rd3?^^*'°" 
perty  of  a  private  individual.  Section  403  provides  that 
the  award  should  be  subject  to  the  jurisdiction  of  the  court 
M^here  it  might  be  reviewed  on  the  merits,  and  should  also 
be  subject  to  the  jurisdiction  of  the  court  as  if  made  on  a 
submission  by  a  bond  containing  an  agreement  for  making 
the  submission  a  rule  or  order  of  such  court.  The  claim- 
ant moved  before  Rose,  J.,  to  set  aside  the  award,  but  his 
motion  was  dismissed.  On  appeal  to  the  Court  of  Appeal 
this  judgment  was  affirmed  upon  an  equal  division  of  opin- 
ion. An  appeal  taken  to  the  Supreme  Court  of  Canada  was 
dismissed  with  costs. 

Langley  v.  Duffy,  30th  ]\Iay,  1899. 

The  corporation  of  the  township  of  Langley,  pursuant 
to  the  provisions  of  the  Municipal  Clauses  Act,  B.C.,  passed 
a  by-law  for  the  opening  up  of  a  certain  roadway  through 
the  property  of  the  respondent  Duffy,  and  served  a  notice 
calling  upon  him  to  appoint  an  arbitrator  to  act  with  the 
appellant's  arbitrator  for  the  purpose  of  deciding  upon 
what  compensation  the  respondent  was  entitled  to  by  rea- 
son of  the  expropriation  of  his  property.  The  arbitrators 
made  an  award  which  was  set  aside  by  the  court,  and  the 
matters  in  question  referred  back  to  the  arbitrators  for 
reconsideration  and  re-determination.  The  arbitrators 
reconsidered  the  matters  and  awarded  the  respondent  Duffy 
$400  and  the  costs  of  the  arbitration,  amounting  to  $286.40. 
The  respondent  Duffy  served  a  notice  upon  the  munici- 
pality that  unless  they  complied  with  its  terms,  an  applica- 
tion would  be  made  to  the  court  for  liberty  to  enforce  the 
award.  The  municipality  having  ignored  the  notice  the 
respondent  Duffy  moved  the  court  for  leave  to  enforce 
the  award,  and  the  appellant  gave  notice  of  motion  to  set 
aside  the  award.  The  two  motions  were  heard  by  the 
court  when  an  order  was  made  refusing  for  the  present 
the  application  of  the  respondent  to  enforce  the  award,  and 
at  the  same  time  referring  the  award  back  to  the  arbitra- 
tors for  further  consideration.  An  appeal  was  taken  from 
this  order  to  the  full  Court  when  an  order  was  made  allow- 
ing the  respondent  Duffy  to  enter  up  judgment  for  the 
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S.  39(6).     amount  of  the  award.     From  this  order  an  appeal  was 
iirisdic  " 
Awards. 


Turisdiction.  ^^^^^  ^^  ^^^  Supreme  Court  of  Canada  when  a  motion  to 


quash  was  made  on  behalf  of  the  respondent  on  the  ground 
that  the  judgment  appealed  from  was  not  a  judgment 
upon  a  motion  to  set  aside  an  award,  nor  a  judgment  upon 
a  motion  by  way  of  an  appeal  from  an  award,  and  after 
argument  the  appeal  was  quashed  accordingly. 

Osgoode  v.  York,  24  Can.  S.C.E.  282. 

This  action  was  brought  for  a  declaration  that  an 
award  under  the  Ditches  and  Water  Courses  Act,  R.S.O. 
1887,  c.  20,  was  made  without  jurisdiction  because  the 
requisition  filed  was  not  accompanied  by  the  preliminaries 
referred  to  in  section  6  of  the  Act,  and  for  an  injunction. 
The  interim  injunction  was  granted  and  upon  motion  to 
continue  the  same  the  motion  was  refused.  At  the  trial 
the  action  was  dismissed  and  an  appeal  taken  to  the  Divis- 
ional Court  was  also  dismissed.  On  appeal,  the  Court  of 
Appeal  reversed  the  Divisional  Court  and  gave  judgment 
for  the  plaintiff,  and  this  judgment  was  affirmed  by  the 
Supreme  Court  of  Canada. 

Awards  in  railway  cases. 

Bickford  v.  The  Can.  Southern  My.,  14  Can.  S.C.R.  743. 

By  consent  of  parties  in  the  action  all  matters  in  dispute 
were  by  order  of  the  court  referred  to  the  arbitration  of 
a  county  judge  with  a  provision  in  the  submission  that 
there  should  be  an  appeal  from  the  award  as  is  given  by 
the  189th  section  of  the  C.L.P.  Act,  R.S.O.  c.  50,  which 
provides  that  an  appeal  shall  lie  from  the  award  in  the 
same  way  as  an  appeal  from  a  Master's  report.  The 
award  having  been  upheld  by  the  Superior  Court  and  the 
judgment  affirmed  by  the  Court  of  Appeal,  an  appeal  to 
the  Supreme  Court  was  dismissed,  affirming  the  judgment 
of  the  Court  of  Appeal. 

Judah  V.  Atlantic  &  North-West  Rly.  Co.  (unreported). 

On  the  9th  of  April,  1887,  the  respondent  railway  com- 
pany served  upon  the  appellant  Judah  a  notice  under  the 
Railway  Act  of  certain  lands  which  it  required  for  the 
piirposes  of  the  railway,  and  offered  the  sum  of  $15,000  as 
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compensation  for  the  land  and  damages,  at  the  same  time    S.39(6). 
appointing  the  company 's  arbitrator.    The  appellant  Judah  Awards      ° 
protested  the  railway  company  on  the  22nd  April,  1887, 
alleging  that  the  notice  was  illegal,  null  and  void,  but  under 
reserve  of  the  protest  appointed  an  arbitrator. 

The  arbitrators  met  and  took  evidence,  and  an  award 
was  made  by  a  majority  of  them  on  the  17th  July,  1888, 
awarding  to  the  appellant  the  sum  of  $30,575.  Thereupon 
the  appellant  Judah  presented  a  petition,  dated  the  14th 
August,  1888,  to  the  Superior  Court  wherein  he  prayed 
that  a  writ  of  appeal  might  be  ordered  to  issue  requiring 
the  arbitrators  to  transmit  to  the  Superior  Court  the  award 
and  papers  filed  on  the  arbitration,  and  praying  that  the 
arbitrators  might  be  summoned  to  appear  before  the  court 
for  the  purpose  of  having  it  declared  and  adjudged  that 
the  award  should  have  been  rendered  for  a  sum  of 
$9'4,817.75.  From  this  petition  an  order  was  made  by  Mr. 
Justice  Taschereau  on  the  16th  August,  1888,  directing  the 
writ  of  appeal  to  issue,  and  thereupon,  pursuant  to  the 
practice  of  the  Province  of  Quebec,  the  respondent  com- 
pany filed  an  answer  to  the  petition  setting  up  that  the 
Superior  Court  had  no  power  to  revise  the  award; 
that  the  proceedings  before  the  arbitrators  were  legal  and 
binding  upon  the  proprietor ;  that  the  proprietor  could  not 
appeal  from  an  award  of  the  arbitrators  upon  matters  not 
apparent  on  the  face  of  the  record  of  proceedings  before 
the  arbitrators,  nor  upon  matters  of  fact,  but  upon  ques- 
tions of  law  only,  and  prayed  that  the  award  might  be 
declared  legal  and  binding  and  the  petition  dismissed. 

The  respondent  company  further  answered  to  the  peti- 
tion by  alleging  that  the  petitioner  was  not  entitled  by 
law  or  by  the  evidence  to  a  larger  compensation  than  that 
awarded  by  the  arbitrators. 

The  petition  was  heard  by  Mr.  Justice  Gill  of  the  Super- 
ior Court  on  the  1st  April,  1889,  and  judgment  given  on 
the  25th. 

The  Railway  Act  of  1888,  51  V.  c.  29,  came  into  force 
on  the  22nd  May,  1888,  and  section  161  provides  that  there 
should  be  an  appeal  on  questions  of  law  or  fact  to  the 
Superior  Court,  and  that  upon  the  hearing  the  court  should 
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S.  39(6).  decide  the  same  upon  the  evidence  taken  before  the  arbitra- 
Awards.  ^^^^'  ^^^  ^hat  the  practice  and  proceedings  should  be  as 
nearly  as  possible  the  same  as  upon  an  appeal  from  the  deci- 
sion of  an  inferior  court  to  such  Superior  Court. 

In  his  judgment  Mr.  Justice  Gill  says:  "Seeing  that 
the  company  opposed  the  said  appeal  alleging  that  the 
said  arbitrators  having  proceeded  with  the  arbitration 
before  the  coming  into  force  of  the  Railway  Act  of  18S8, 
were  not  able  to  appeal  upon  the  facts";  and  in  his  con- 
siderants  he  says  that  the  court  is  in  possession  of  all  the 
facts  of  the  case,  and  that  the  award  having  been  rendered 
under  the  provisions  of  the  Railway  Act  of  1888,  the  court 
was  entitled  to  apply  the  law  with  respect  to  appeals  as 
provided  in  section  161  of  that  Act,  and  proceeded  to 
increase  the  indemnity  awarded  by  the  arbitrators  to  the 
sum  of  $52,500,  with  interest. 

On  appeal  the  Court  of  Queen's  Bench  held  that  the 
court  below  had  not  proceeded  on  a  proper  principle  in 
fixing  the  valuation  of  the  lands  and  reduced  the  damages 
to  $30,575,  homologating  the  award  of  the  arbitrators 
made  on  the  17th  July,  1888. 

From  this  judgment  an  appeal  was  taken  to  the 
Supreme  Court,  and  when  the  case  came  on  for  hearing,  of 
its  own  motion,  the  Court  took  objection  to  its  jurisdiction, 
and  after  argument  of  counsel  the  appeal  was  quashed 
without  costs  for  want  of  jurisdiction. 

It  does  not  appear  in  what  respect  the  Supreme  Court 
considered  it  had  no  jurisdiction  to  hear  this  appeal, 
whether  it  was  because  the  proceedings  were  instituted  pre- 
vious to  the  coming  into  force  of  the  Railway  Act  of  1888, 
which  for  the  first  time  gave  an  appeal  from  the  arbitra- 
tors, or  because  the  Court  considered  the  judgment  of  the 
Superior  Court  interlocutory  and  not  final,  or  because  the 
court  of  first  instance  was  curia  designata. 

The  same  case  came  before  the  Court  (23  Can.  S.C.R. 
232)  on  an  appeal  by  the  railway  compan^,^  from  an  order 
subsequently  made  by  the  Superior  Court  requiring  the 
appellants  to  pay  interest  on  the  sum  of  $30,575,  and  order- 
ing them  to  proceed  to  the  confirmation  of  title  in  order  to 
the  distribution  of  the  money.    No  question  of  the  jurisdic- 
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tion  of  the  Court  was  raised  upon  this  appeal  and  the  same  ^•.'^^.(^)- 
was  heard  on  the  merits  and  the  appeal  allowed  with  costs.  Awards. 

Quehec,  Montmorency,  etc.,  Ely.  Co.  v.  Mathieu,  19  Can. 
S.C.K  426. 

In  a  railway  expropriation  case  the  respondent  in 
naming  his  arbitrator  declared  that  he  only  appointed  him 
to  watch  over  the  arbitrator  of  the  company,  but  the  com- 
pany recognized  him  officially  and  subsequently  an  award 
of  $1,974.25  damages  and  costs  for  land  expropriated  was 
made  under  article  5164  R.S.Q.  The  demand  for  expro- 
priation as  formulated  in  their  notice  to  arbitrate  by  the 
appellants  was  for  the  width  of  their  track,  but  the  award 
granted  damages  for  three  feet  outside  of  the  fences  on 
each  side  as  being  valueless.  In  an  action  to  set  aside  the 
award.  Held,  affirming  the  judgment  of  the  courts  below 
that  the  appointment  of  respondent's  arbitrator  was  valid 
under  the  statute  and  bound  both  parties,  and  that  in 
awarding  damages  for  three  feet  of  land  injuriously 
affected  on  each  side  of  the  track,  the  arbitrators  had  not 
exceeded  their  jurisdiction. 

Strong  and  Taschereau,  JJ.,  doubted  if  the  amount  in 
controversy  was  sufficient  to  give  the  Court  jurisdiction 
to  hear  the  appeal. 

Benning  v.  Atlantic  &  North-West  Ely.  Co.,  20  Can. 
S.C.R.  177. 

In  this  case  an  award  made  pursuant  to  the  expropria- 
tion clauses  of  the  Railway  Act  was  attacked  b}^  action 
instituted  in  the  Superior  Court,  when  the  award  was 
upheld  and  the  judgment  affirmed  bj^  the  Court  of  Queen's 
Bench.  An  appeal  to  the  Supreme  Court  vra?  heard;  no 
question  of  jurisdiction  was  raised,  although  the  award  was 
made  prior  to  the  Railway  Act  of  1888,  which  gave  an 
appeal  from  the  award  of "  arbitrators  made  under  the 
Railway  Act. 

Grand  Trunk  Ely.  v.  CouimI,  28  Can.  S.C.R.  531. 

An  award  of  arbitrators  under  the  Railway  Act  of  1888 
was  set  aside  by  the  Superior  Court,  but  was  reinstated  by 
the  Court  of  Queen's  Bench.    The  Supreme  Court  reversed 
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S.39(6).  the  latter  judgment,  saying  that  although  respect  was  to  be 
Awardir^^°°'  P^^^  ^^  awards  made  under  the  Railway  Act,  yet  when  the 
arbitrators  grossly  err  in  the  principle  adopted  by  them 
in  fixing  the  compensation  to  be  allowed  the  landowner, 
the  Court  is  called  upon  to  set  them  right.  Vide  C.P.R.  v. 
St.  Therese,  16  Can.  S.C.R.  606,  supra,  p.  69. 

Ottawa  Electric  v.  Brennan,  31  Can.  S.C.R.  312. 

Held,  that  leave  to  appeal  direct  to  the  Supreme  Court 
cannot  be  granted  from  a  judgment  of  a  judge  of  the 
High  Court  of  Justice  for  Ontario  sitting  in  appeal  from 
an  award  of  arbitrators  under  the  Railway  Act  from  which 
no  appeal  lies  to  the  Court  of  Appeal. 

Birely  v.  Toronto  Rly  Co.,  25  Ont.  App.  Rep.  88,  fol- 
lowed, that  the  judge  under  the  Railway  Act  acts  persona 
designata  and  no  appeal  lies  from  his  judgment. 

Arhitration  under  special  Act  of  Parliament. 

Province  of  Ontario  v.  Province  of  Qmhec,  Re  Com- 
mon School  Fund,  30  Can.  S.C.R.  306. 

A  reference  to  arbitration  provided  that  the  arbitra- 
tors should  not  be  bound  to  decide  according  to  strict 
rules  of  law  or  evidence  but  might  decide  upon  equitable 
principles,  and  when  they  did  proceed  on  their  view  of 
a  disputed  question  of  law  the  award  shall  set  forth  the 
same  at  the  instance  of  either  or  any  party,  and  any 
award  on  a  disputed  question  of  law  should  be  subject  of 
appeal  to  the  Supreme  Court.  At  the  time  of  rendering 
the  award  the  arbitrators  did  not  declare,  but  refused  to 
declare  that  in  rendering  the  said  award  they  had  pro- 
ceeded as  on  a  disputed  question  of  law.  An  appeal  being 
taken  to  the  Supreme  Court  and  a  motion  having  been 
made  to  quash,  the  Court  quashed  the  appeal  on  the  ground 
that  the  award  did  not  on  its  face  shew  that  the  arbitrators 
had  proceeded  on  a  disputed  question  of  law. 

39  (c) — Habeas  corpus  not  arising  ont  of  a  criminal  charge. 

Habeas  corpus  proceedings  not  arising  out  of  a  crim- 
inal charge  include  cases  where  parties  have  been  convicted 
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of  offences  against  what  are  treated  as  police  regulations    S.  39  ( cK^ 
rather  than  crimes,  and  cases  of  imprisonment  for  debt.        fEiabeaa*'  ^^ 

Section  47,  infra,  expressly  provides  that  the  limitations     corpus, 
placed  upon  appeals  from  the  Province  of  Quebec  do  not 
apply  to  cases  of  habeas  corpus. 

Section  75,  sub-section  2,  infra,  provides  that  no  security 
for  costs  shall  be  required  in  proceedings  for  or  upon  a 
writ  of  habeas  corpus. 

Fraser  v.  Tupper,  Cass.  Dig.  (2nd  ed.)  421. 

The  prisoner  was  convicted  before  the  stipendiary  mag- 
istrate of  Truro,  N.S.,  of  violating  the  license  laws  in 
force  in  the  town  and  fined  $40  and  costs  as  for  a  third 
offence.  Execution  issued  in  the  form  given  in  the  R.S. 
N.S.  (4  ser.),  ch.  75,  under  which  F.  was  committed  to  jail. 
While  there  he  was  convicted  of  a  fourth  offence  and  fined 
$80  and  costs,  and  was  detained  under  an  execution  in  the 
same  form.  The  Supreme  Court  (N.S.)  on  motion  to  make 
absolute  a  rule  nisi  granted  under  R.S.N.S.  (4  ser.),  ch.  99, 
discharged  the  rule.  Before  the  institution  of  the  appeal 
to  the  Supreme  Court  of  Canada,  the  time  for  which  the 
appellant  had  been  imprisoned  had  expired  and  he  was  at 
large.  On  motion  to  dismiss  for  want  of  jurisdiction, 
Held,  that  an  appeal  will  not  lie  in  any  case  of  proceed- 
ings for  or  upon  a  writ  of  habeas  corpus  when  at  the  time 
of  bringing  the  appeal  the  appellant  is  at  large. 

In  re  George  B.  Johnson,  20th  February,  1886. 

J.  was  in  custody  on  an  execution  for  debt,  and  applied 
to  a  judge  of  the  County  Court  under  chapter  118,  R.S. 
(N.S.),  5th  series,  to  be  examined  as  to  his  affairs  with  a 
view  to  obtaining  his  discharge.  The  examination  was  held 
by  the  County  Court  judge,  who,  on  January  23rd,  1886, 
made  an  order  to  the  effect  that  J.  was  adjudged  guilty  of 
fraud  in  respect  to  the  delay  of  payment  of  his  debt  to  the 
execution  creditors,  and  in  regard  to  the  disposal  of  his 
property,  and  by  such  order  remanded  J.  to  jail,  without 
privilege  of  jail  limits,  for  a  further  period  of  six  months 
from  date  of  remand.  When  the  order  was  drawn  up  it  was 
dated  24th  of  January,  1886,  which  was  Sunday,  and 
directed  that  J.  be  confined  in  the  county  jail  for  six  months 
from  that  date. 
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S.  39(c).  J.  was  taken  back  to  jail,  the  order  dated  on  Sunday 

Habeas       °  being  delivered  to  the  jailer,  and  the  counsel  for  the  execu- 

corpus.  tion  creditors  on  Monday,  January  the  25th,  procured 
from  the  County  Court  judge  another  order  dated  the 
25th,  ordering  J.  to  be  imprisoned  for  six  months  from 
January  23rd. 

Application  was  made  to  the  Supreme  Court  of  Nova 
Scotia  for  the  discharge  of  the  prisoner  on  habeas  corpus, 
which  was  refused,  the  majority  of  the  court  holding  that 
he  was  rightly  held  in  custody,  if  not  on  the  order  of  the 
County  Court  judge,  then  on  the  original  cause  of  Iiis 
detention,  the  writ  of  execution. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that 
the  appeal  must  be  dismissed.  Appeal  dismissed  without 
costs. 

In  re  Smart,  16  Can.  S.C.R.  396. 

The  writ  was  issued  to  obtain  possession  of  children 
from  their  mother.  After  the  case  had  been  opened  Fergu- 
son, J.,  made  an  order  directing  that  no  further  proceed- 
ings be  taken  on,  the  writ,  but  that  the  matter  should  be 
brought  before  the  court  by  way  of  petition  by  the  appli- 
cant. On  appeal  from  this  order  the  Divisional  Court 
varied  it  by  directing  that  the  writ  of  habeas  corpus  should 
remain  in  force  and  that  the  questions  for  trial  under  the 
return  thereto  should  be  tried  at  the  same  time  and  place 
as  the  questions  under  the  petition  directed  by  the  said 
order  to  be  filed.  The  judgment  of  the  Divisional  was 
affirmed  by  the  Court  of  Appeal.  The  mother  of  the  infant 
children  then  appealed  to  the  Supreme  Court  of  Canada, 
seeking  to  have  the  original  order  of  Ferguson,  J.,  restored. 
Notice  of  intention  to  appeal  to  the  Supreme  Court  was 
given,  but  nothing  further  was  done  until  more  than  sixty 
days  had  elapsed  from  the  pronouncement  of  the  judg- 
ment of  the  Court  of  Appeal.  Upon  motion  to  quash  for 
want  of  jurisdiction.  Held,  that  "In  appeals  in  habeas 
corpus  proceedings  no  security  being  required,  the  first 
proceeding  must  necessarily  be  the  filing  of  the  case  in  the 
Supreme  Court,  and  that  step  must  be  taken  within  sixty 
days  from  the  date  on  which  the  judgment  appealed  from 
was  pronounced."    The  appeal  was  therefore  quashed. 
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Seid  Sing  Raw  v.  Bowes,  17tli  May,  1898;  Cout.  Dig.    S.  39(c). 

^„_  Jurisdiction. 

J-UO.  Habeas 

Upon  the  calling  for  hearing  of  the  appeal  (which  was  corpus, 
from  a  judgment  of  the  Supreme  Court  of  British  Colum- 
bia, refusing  a  writ  of  habeas  corpus,  for  the  possession  of 
Quai  Sing,  a  Chinese  female  under  age),  counsel  fo:-  the 
respondent  produced  to  the  Court  an  order  of  the  Supreme 
Court  of  British  Columbia  dated  subsequently  to  the  judg- 
ment appealed  from,  by  which  it  appeared  that  the  respon- 
dent, the  matron  of  a  rescue  home,  had  been  appointed  by 
that  court  as  guardian  to  the  infant  in  question,  whereupon 
the  Chief  Justice  intimated  that,  under  the  circumstances, 
it  was  useless  to  proceed  with  the  hearing  of  the  appeal,  it 
being  impossible  that  any  order  could  hi  made  thereon 
respecting  the  possession  of  the  infant  being  given  to  the 
appellant.  The  appeal  was  consequently  dismissed  with 
costs. 

The  adjudication  upon  habeas  corfus  matters  is 
expressly  excluded  from  the  jurisdiction  of  the  Registrar, 
General  Order  83. 

The  Rules  applicable  to  habeas  corpus  appeals  are  46, 
47,  48  and  49,  infra. 

Rule  12  provides  that  a  special  session  of  the  Supreme 
Court  under  the  powers  conferred  by  section  3i,  supra, 
may  be  called  for  the  hearing  of  appeals  in  matteis  of 
habeas  corpus. 

Certiorari. 

The  Supreme  Court  has  original  jurisdiction  to  issue  . 
a    writ    of    certiorari    under    section    66,    infra.      The 
certiorari  proceedings  referred  to  in  this  section  are  those 
which  have  originated  in  the  court  below. 

The  practice  in  certiorari  in  criminal  matters,  and  the 
same  practice  appears  to  prevail  in  the  provinces  of  Can- 
ada where  this  procedure  is  applied  in  civil  proceedings,  is 
stated  in  Paley  on  Convictions  as  follows: — 

"  If  a  rule  nisi  only  be  granted  in  the  first  instance  the 
argument  on  such  rule  generally  decides  the  case,  and  if  it 
be  made  absolute  after  argument,  the  conviction  is  quashed 
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S.  39(c).      almost  as  a  matter  of  course,  when  it  is  afterwards  brought 
CerUot*"-  »P  0"  ♦!>«  certiorari." 

In  The  Queen  v.  Troop,  infra,  p.  123,  Mr.  Justice  King 
for  the  Court  said : — 

"It  is  settled  in  cases  where  no  restraint  is  imposed  by 
the  Legislature  upon  a  review  by  certiorari  that  an  adjudi- 
cation by  a  tribunal  having  jurisdiction  over  the  subject 
matter  is,  if  no  defect  appears  on  the  face  of  it,  to  be 
taken  as  conclusive  of  the  facts  stated  therein  and  that  the 
court  will  not  on  certiorari  quash  such  an  adjudication  on 
the  ground  that  any  such  fact,  however  essential,  has  been 
erroneously  found,  but  where  the  right  is  taken  away  by 
statute  it  is  to  be  deemed  as  still  existing  in  cases  of  want 
or  excess  of  jurisdiction,  or  fraud. ' ' 

Section  24 (gr)  of  the  Supreme  &  Exchequer  Courts 
Act,  containing  the  original  of  this  sub-section  in  the  first 
place  only  applied  to  habeas  corpus  proceedings,  but  in 
1891,  Sir  John  Thompson  introduced  a  bill  amending  the 
section  and  making  it  applicable  to  prohibition  and  cer- 
tiorari proceedings.  In  stating  to  the  House  his  reasons 
for  the  amendment,  the  Minister  of  Justice  said : — 

"In  some  provinces,  especially  New  Brunswick,  the 
courts  have  power  to  review  on  certiorari  a  great  many 
matters  in  which  the  superior  courts  have  no  original  jur- 
isdiction. For  example,  questions  of  assessment  are 
reviewed  by  the  Supreme  Court  of  the  province  under  cer- 
tiorari, although  the  suit  did  not  begin  in  a  superior  court." 

The  provision  relating  to  quashing  assessments  by 
certiorari  proceedings  in  the  Statutes  of  New  Brunswick  at 
the  time  the  amendment  was  made,  are  contained  in  the 
Consolidated  Statutes  of  New  Brunswick,  1877,  ch.  100. 
Section  111  provides  "No  such  rate  or  any  proceeding 
touching  any  such  rate  shall  in  any  case  be  quashed  for 
defect  either  in  form  or  substance  unless  and  until  in  the 
event  of  the  court  being  unable  to  give  the  relief  or  make 
the  order  or  orders  hereinafter  mentioned. ' ' 

"112.  On  any  rule  nisi  being  granted  for  a  certiorari 
to  bring  up  any  rate  or  any  proceeding  touchins:  any  such 
rate,  with  a  view  to  quashing  the  same,  the  Court  shall 
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have  and  exercise  the  followino;  powers  in  reference  there-     S.  39(c). 
to."     Then  follow  special  provisions.  Cerdorari^° 

On  this  state  of  the  law  there  arose  the  case  of  Ex 
parte  James  D.  Lewin,  11  Can.  S.C.R.  484,  in  which  a  rule 
tiisi  was  granted  calling  upon  the  assessors  of  rates  for  the 
City  of  St.  John  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  the  Supreme  Court  the 
assessment  list,  whereby  the  said  James  D.  Lewin  was 
assessed  as  President  of  the  Bank  of  New  Brunswick  in 
the  sum  of  $12,760,  and  all  proceedings  upon  which  said 
assessment  was  based,  with  a  view  to  the  same  being 
quashed.  After  argument  the  rule  was  discharged.  An 
appeal  was  thereupon  taken  to  the  Supreme  Court  of  Can- 
ada when  the  judgment  below  was  reversed  and  the  appeal 
allowed  with  costs. 

This  decision  was  in  1885  and  prior  to  the  amendment, 
and  the  fact  that  the  Supreme  Court  had  exercised  juris- 
diction in  matters  of  certiorari  does  not  seem  to  have  come 
to  the  knowledge  of  the  Minister  of  Justice. 

Similarly  before  this  amendment  and  when  no  express 
jurisdiction  was  conferred  upon  the  Supreme  Court  in 
matters  of  prohibition,  jurisdiction  was  exercised  in  an 
appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(Quebec),  arising  out  of  a  writ  of  prohibition — Cote  v. 
Morgan,  7  Can.  S.C.R.  1 — and  the  amendment  was  there- 
fore not  considered  necessary  by  the  Supreme  Court  to  give 
it  jurisdiction  in  matters  of  prohibition. 

The  Queen  v.  Sailing  Ship  "Troop,"  29  Can.  S.C.R. 
662. 

An  action  was  brought  by  the  Imperial  Board  of  Trade 
in  the  name  of  Her  Majesty  against  the  defendant  before 
the  police  magistrate  at  St.  John  to  recover  the  amount 
paid  for  hospital  fees  and  board  at  Hong  Kong  incurred 
on  behalf  of  a  seaman  on  board  a  ship  of  the  defendant, 
who  was  injured  and  left  at  Hong  Kong,  and  also  the 
expenses  of  carrying  the  seaman  to  London.  The  Supreme 
Court  of  New  Brunswick  made  absolute  a  rule  nisi  for  a 
certiorari  to  remove  the  proceedings  before  the  police 
magistrate,  with  a  view  to  having  the  order  made  therein 
quashed.    On  appeal  to  the  Supreme  Court  of  Canada  the 
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S.  39(c).      jiid2:ment  below  was  reversed  and  the  appeal  allowed  with 
Jurisdiction.         f 
Certiorari.       ^^^^^-  ....  .      ,    , 

No  question  of  jurisdiction  was  raised,  but  as  the  case 

did  not  originate  in  a  superior  court  it  would  appear  that 
following  the  decision  in  Queen  v.  Nevins,  supra,  p.  92, 
there  was  no  jurisdiction  to  hear  this  appeal. 

Jones  V.  City  of  St.  John,  30  Can.  S.C.R.  122. 

This  appeal  originated  by  an  order  nisi  made  by  one  of 
the  judges  of  the  Supreme  Court  of  New  Brunswick  in  an 
application  by  the  appellant  calling  upon  the  Common 
Council  of  the  City  of  St.  John,  the  Board  of  Assessors  of 
the  city,  and  the  appeals  committee  of  the  Common  Coun- 
cil to  shew  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  the  Supreme  Court  of  New  Brunswick,  the 
assessment  against  the  appellant.  The  report  of  the 
Appeals  Committee  and  the  order  of  the  Common  Council 
adopted  the  report  with  a  view  of  quashing  the  assessment 
report  and  order.  After  argument  before  the  full  Court 
the  order  nisi  was  discharged.  Upon  appeal  to  the  Supreme 
Court  the  judgment  below  was  reversed. 

Jones  V.  City  of  St.  John,  31  Can.  S.C.R.  320. 

Previous  to  the  proceedings  in  the  next  preceding  case, 
the  appellant  had,  under  protest,  for  some  years  paid 
assessments  similar  to  that  in  issue  in  the  appeal  to  the 
Supreme  Court  and  in  which  the  rule  nisi  for  a  writ  of 
certiorari  was  similarly  discharged  by  the  Supreme  Court 
of  New  Brunswick,  but  no  appeal  from  that  decision  was 
taken.  After  the  judgment  of  the  Supreme  Court  the 
appellant  instituted  an  action  to  recover  the  assessments  so 
previously  paid  under  protest,  but  the  Supreme  Court 
affirmed  a  judgment  of  the  court  below,  holding  that  the 
judgment  in  the  earlier  assessment  not  having  been 
appealed  from  the  matter  was  res  judicata  and  could  not 
be  recovered  now  in  an  action. 

Bigelow  v.  The  Queen,  31  Can.  S.C.R.  128. 

Upon  appeal  to  the  Supreme  Court  of  Canada  from  a 
judgment  of  the  Supreme  Court  of  Nova  Scotia  vacating 
the  order  of  Ritchie,  J.,  for  a  certiorari  on  a  conviction 


SUPREME    COURT   ACT.  125 

against  the   appellant,   on  the   ground  that   the   affidavit    S.  39(c). 
required  by  section  117  of  the  Liquor  License  Act  of  1896  cerlSrarL ""' 
had  not  been  produced  on  the  application  for  the  writ  of 
certiorari,  the  appeal  was  dismissed  with  costs. 

In  re  Trecothic  Marsh,  37  Can.  S.C.R.  79.      ' 

Appeal  from  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia  (38  N.S.  Rep.  23),  setting  aside  an  order 
made  by  Mr.  Justice  Graham,  on  the  application  of  the 
appellants,  directing  that  a  writ  of  certiorari  should  issue 
to  remove  into  the  said  court  the  record  and  proceedings 
of  the  Board  of  Commissioners  for  the  Trecothic  Marsh 
assessing  a  rate  upon  the  lands  of  the  appellants  for 
expenses  incurred  in  the  drainage  and  dyking  of  the  marsh. 

The  company  applied  for  an  order  to  have  the  record 
and  proceedings  removed  into  the  Supreme  Court,  by  way 
of  certiorari,  within  the  time  prescribed,  but  the  judge 
reserved  his  judgment  upon  the  application  and  made  the 
order  for  the  issue  of  the  writ  only  some  days  after  its 
expiration.  The  judgment  now  appealed  from  set  aside  the 
order  upon  the  merits  of  the  case,  holding  that  the  assess- 
ment upon  the  lands  of  the  appellant  had  been  properly 
imposed. 

Appeal  dismissed  with  costs. 

Prohibition. — Decisions  prior  to  Amendment  of  1891. 

As  mentioned  in  the  note  to  certiorari,  supra,  the 
Supreme  Court  exercised  jurisdiction  in  prohibition  pro- 
ceedings long  before  the  amendment  of  1891  expressly  con- 
ferring jurisdiction. 

Cote  V.  Morgan,  7  Can.  S.C.R.  1. 

The  municipal  corporation  of  the  County  of  H.,  in  the 
Province  of  Quebec,  made  an  assessment  roll  according  to 
law  in  1872.  In  1875,  a  triennial  assessment  roll  was  made 
and  the  property  subject  to  assessment  was  assessed  at 
$1,745,588.58.  In  1876  without  declaring  that  it  was  an 
amendment  of  the  roll  of  1875,  the  corporation  made 
another  assessment  in  which  the  property  was  assessed  at 
$3,138,550.  Among  the  properties  that  contributed  towards 
this  augmentation  were  those  of  appellants,  who  by  their 
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S.  39(c).  petition,  or  requete  libellee,  addressed  to  the  Superior 
Prohibition"'  Court,  alleged  that  the  seetretary-treasurer  of  the  County 
of  H.  was  about  to  sell  their  real  estate  for  taxes 
under  the  provisions  of  the  municipal  code  for  the  Pro- 
vince of  Quebec,  34  V.  c.  68,  s.  998,  et  seq.,  and  prayed  to 
have  the  assessment  roll  of  1876,  in  virtue  of  which  the 
officer  of  the  municipality  was  proceeding  to  sell,  declared 
invalid  and  null  and  void,  and  that  a  writ  of  prohibition 
should  issue  to  prevent  the  respondents  from  proceeding  to 
sell.  The  Superior  Court  directed  the  issue  of  the  writ 
restraining  the  defendants  as  prayed,  but  upon  the  merits, 
held  the  roll  of  1876  valid  as  an  amendment  of  the  roll  of 
1875.  The  Court  of  Queen's  Bench  reversed  this  judgment 
on  the  merits,  and  held  the  roll  of  1876  to  be  substantially 
the  new  roll,  and  therefore  null  and  void. 

On  appeal  to  the  Supreme  Court  of  Canada,  the  Court 
being  equally  divided,  the  appeal  was  dismissed  without 
costs. 

Poulin  V.  Corporation  of  Quebec,  9  Can.  S.C.R.  185. 

Under  the  authority  of  the  Act  of  the  Legislature  of 
Quebec,  42  &  43  V.  c.  4,  s.  1,  a  penal  suit  was,  on  the  20th 
of  January,  1880,  instituted  against  P.  in  the  name  of  the 
corporation  of  Q.,  before  the  Recorder's  Court  of  the  City 
of  Q.,  alleging  that  "on  Sunday  the  18th  day  of  January, 
1880,  the  said  defendant  had  not  closed  during  the  whole 
of  the  day,  the  house  or  building  in  which  he  the  said 
defendant  sells,  causes  to  be  sold,  or  allowed  to  be  sold, 
spirituous  liquors  by  retail,  in  quantity  less  than  three  half 
pints  at  a  time,  the  said  house  or  building  situate,  etc." 
P.  was  convicted. 

A  writ  of  prohibition  to  have  the  conviction  revised  by 
the  Superior  Court  was  subsequently  issued,  and  upon  the 
merits  was  set  aside  and  quashed. 

Upon  appeal  to  the  Supreme  Court  of  Canada,  the 
members  of  the  Court  being  equally  divided,  the  appeal  was 
dismissed  without  costs. 

Molson  V.  Lamhe,  15  Can.  S.C.R.  253  (1888). 
The  inspector  of  licenses  for  the  revenue  district  of 
Montreal  charged  R.,  a  drayman  in  the  employ  of  J.  H.  R. 
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M.  &  Bros.,  duly  licensed  brewers  under  the  Dominion  S.  39(c). 
Statute,  43  V.  c.  19,  before  the  Court  of  Special  Sessions  prohibition"' 
of  the  Peace  at  Montreal,  with  having  sold  beer  outside  the 
business  premises  of  J.  H.  R.  M.  &  Bros.,  but  within  the 
said  revenue  district  in  contravention  of  the  Quebec  License 
Act,  1878,  and  its  amendments,  and  asked  a  condemnation 
of  $95  and  costs  against  R.  for  said  offence.  Thereupon 
J.  H.  R.  M.  &  Bros,  and  R.,  claiming  inter  alia  that  being 
licensed  brewers  under  the  Dominion  Statute,  they  had  a 
right  of  selling  beer  by  and  through  their  employees  and 
draymen  without  a  provincial  license,  and  that  41  V.  c.  3 
(P.Q.),  and  its  amendments  were  ultra  vires,  and  if  con- 
stitutional did  not  authorize  the  complaint  against  R., 
caused  a  writ  of  prohibition  to  be  issued  out  of  the  Superior 
Court  enjoining  the  Court  of  Special  Sessions  of  the  Peace 
from  further  proceeding  with  the  complaint  against  R. 

Held,  per  Ritchie,  C.J.,  and  Strong,  Fournier  and 
Henrj'-,  JJ.,  that  the  Quebec  License  Act  and  its  amend- 
ments were  intra  vires,  and  that  the  Court  of  Special  Ses- 
sions of  the  Peace  of  Montreal  having  jurisdiction  to  try 
the  alleged  offence  and  being  the  proper  tribunal  to  decide 
the  questions  of  fact  and  law  involved,  a  writ  of  prohibition 
did  not  lie. 

Wallace  v.  0 'Toole,  16th  February,  1885. 

An  action  of  trover  was  brought  against  defendants  in 
the  County  Court,  at  Halifax,  N.S.,  to  which  they  pleaded 
a  number  of  pleas  including  one  to  the  jurisdiction  of  the 
court.  This  plea  was  based  on  an  allegation  that  the  goods 
for  which  the  action  was  brought,  were  of  the  value  of 
$600,  the  jurisdiction  of  the  court  in  actions  of  tort  being 
limited  to  $200.  The  plaintiff  demurred  to  the  plea  of 
want  of  jurisdiction,  and  after  argument  the  demurrer 
was  overruled.  No  appeal  was  taken  from  the  judgment 
overruling  the  demurrer,  but  the  plaintiff  gave  notice  of 
trial,  and  entered  the  cause  for  trial  at  Chambers  before 
the  County  Court  judge,  who  announced  his  intention  of 
trying  the  same  on  the  remaining  pleas.  The  defendants 
obtained  a  rule  nisi  for  a  writ  of  prohibition  to  restrain 
the  judge  from  trying  the  cause,  on  the  ground  that  the 
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S.  39(c).  judgment  on  the  demurrer  disposed  of  the  whole  case,  and 
Prohibition"  ^^  argument  of  the  said  rule  nisi  it  was  discharged. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held, 
Strong,  J.,  dissenting,  that  the  effect  of  the  judgment  on 
the  demurrer  was  to  quash  the  writ,  and  the  rule  nisi  for 
a  writ  of  prohibition  should  be  made  absolute. 

Per  Strong,  J.,  dissenting,  that  the  judgment  of  the 
County  Court  judge  on  the  demurrer  did  not  dispose  of  the 
case,  but  he  had  a  right  to  reconsider  the  same  on  the  trial 
of  the  issues  raised  by  the  other  pleas;  that  the  plea  to  the 
jurisdiction  by  attorney  was  null  and  void  and  if  judg- 
ment had  been  entered  of  record  on  the  demurrer  such  judg- 
ment would  have  been  likewise  null  and  void ;  and  that  the 
amount  claimed  by  the  plaintiff's  declaration  being  over 
$200  the  court  had  jurisdiction. 

Appeal  allowed  with  costs. 

Attorney-General  v.  Flint,  16  Can.  S.C.R.  707. 

Proceedings  were  taken  in  the  Vice-Admiralty  Court  at 
Halifax  on  the  information  of  the  Attorney-General  of 
Canada  against  the  defendant  to  enforce  the  payment  of 
penalties  for  breaches  of  the  Inland  Revenue  Act.  The 
court  held  it  had  jurisdiction,  whereupon  the  defendant 
Flint  applied  to  the  Supreme  Court  of  Nova  Scotia  for  an 
order  for  a  writ  of  prohibition  to  stay  further  proceedings 
in  the  Vice-Admiralty  Court,  which  was  granted.  The 
Attorney-General  thereupon  appealed  to  the  Supreme 
Court  of  Canada  where  his  appeal  was  allowed  with  costs. 

Godson  V.  City  of  Toronto,  18  Can.  S.C.R.  36  (1890), 
The  city  council,  under  R.S.O.  1887,  c.  184,  s.  477, 
passed  a  resolution  directing  a  County  Court  judge  to 
inquire  into  dealings  between  the  city  and  persons  who 
were  or  had  been  contractors  for  civic  works  and  ascertain 
if  the  city  had  been  defrauded  in  connection  with  con- 
tracts; to  inquire  into  the  whole  system  of  tendering, 
awarding,  carrying  out,  fulfilling  and  inspecting  contracts 
with  the  city ;  and  to  ascertain  in  what  respect,  if  any,  the 
system  of  city  business  in  that  respect  was  defective.  G., 
who  had  been  a  contractor  and  whose  name  was  mentioned 
in  the  resolution,  attended  before  the  judge  and  claimed 
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that  the  inquiry  as  to  his  contracts  should  proceed  only  on  S.  39(c). 
specific  charges  of  malfeasance  or  misconduct,  and  the  p^^^^j^jJ^J^"' 
judge  refusing  to  order  such,  charges  to  be  formulated,  he 
applied  for  a  writ  of  prohibition.  Held,,  affirming  the 
judgment  appealed  from  (16  Ont.  App.  R.  452),  Gwynne, 
J.,  dissenting,  that  the  County  Court  judge  was  not  acting 
judicially  in  holding  this  inquiry ;  that  he  was  in  no  sense 
a  court  and  had  no  power  to  pronounce  judgment  imposing 
any  legal  duty  or  obligation  on  any  person ;  and  he  was  not, 
therefore,  subject  to  control  by  writ  of  prohibition  from  a 
superior  court.  Held,  per  Gwynne,  J.,  that  the  writ  of 
prohibition  would  lie  and  in  the  circumstances  shewn  it 
ought  to  issue. 

The  cases  following  arose  since  the  amendment  of  1891. 

TremUay  v.  Bernier,  21  Can.  S.C.R.  409. 

The  Syndic  of  the  Board  of  Notaries  of  the  Province  of 
Quebec  made  a  complaint  before  the  Board  against  the 
appellant  charging  him  with  improper  conduct.  The 
appellant  was  summoned  to  appear  before  the  Committee  of 
Discipline  to  answer  to  these  charges.  He  appeared  by  his 
attorney  and  filed  a  declaration  taking  exception  to  the 
jurisdiction  of  the  Committee.  His  preliminary  objection 
being  overruled,  the  appellant  pleaded  that  as  the  charge 
against  him  amounted  to  a  felony,  the  Committee  had  no 
power  to  try  him  until  he  had  been  tried  by  a  competent 
criminal  court.  The  complaint,  however,  was  proceeded 
with  and  the  appellant  obtained  a  writ  of  prohibition  from 
the  Superior  Court  restraining  the  respondents  in  their 
proceedings.  This  judgment  was  reversed  by  the  Court  of 
Queen's  Bench  and  an  appeal  to  the  Supreme  Court  of 
Canada  was  dismissed  with  costs. 

Shannon  v.  Montreal  Park  &  Island  Ely.  Co.,  28  Can. 
S.C.R.  374. 

The  controversy  between  the  parties  arose  from  proceed- 
ings upon  an  arbitration  under  the  Railway  Act  of  1888. 
The  arbitrators  were  proceeding  to  render  their  award 
when  the  railway  company  obtained  from  the  Superior 
Court  a  writ  of  prohibition  enjoining  them  from  receiving 
evidence  or  to  do  any  official  act  in  connection  with  the 
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T  ^•' d^  r^'  ^'"^P^oP^i^tion.  The  appellant  was  mis-en-cause  in  the  case 
Prohibition.  ^^^  Contested  the  petition.  The  Superior  Court  main- 
tained the  contestation,  dismissed  the  petition  and  quashed 
the  writ  of  prohibition,  but  the  Court  of  Queen's  Bench 
maintained  the  writ  and  granted  the  conclusions  of  the 
company's  petition.  Upon  appeal  to  the  Supreme  Court 
of  Canada  the  respondents  objected  that  there  was  no 
appeal  from  judgments  rendered  in  matters  of  prohibition 
in  the  Province  of  Quebec,  but  the  Court  held  that  the  Act 
of  1891,  54-55  V.  c.  25,  s.  2,  applies  to  the  whole  Dominion 
and  allowed  the  appeal  with  costs. 

Honan  v.  Bar  of  Montreal,  30  Can.  S.C.R.  1. 

In  pursuance  of  statutory  powers,  the  Bar  of  Montreal 
suspended  a  practising  advocate  after  holding  an  inquiry 
into  charges  against  him  which,  however,  had  been  with- 
drawn by  the  private  prosecutor  before  the  council  had 
considered  the  matter.  It  did  not  appeal  that  witnesses 
had  been  examined  upon  oath  during  the  inquiry  and  no 
notes  in  writing  of  the  evidence  of  witnesses  adduced  had 
been  taken.  The  effect  of  such  absence  of  written  notes,  it 
was  claimed  by  the  appellant,  was  that  he  had  been 
deprived  of  an  opportunity  of  effectively  prosecuting  an 
appeal  to  the  General  Council  of  the  Bar  of  the  Province 
of  Quebec.  The  appellant  sued  out  a  writ  of  prohibition 
in  the  Superior  Court,  but  on  the  argument  of  the  return 
it  was  quashed.  On  appeal  to  the  Superior  Court  sitting 
in  review,  the  judgment  below  was  reversed,  and  the  writ 
maintained,  and  the  Bar  of  Montreal  declared  to  have 
acted  illegally  in  suspending  the  appellant.  This  judg- 
ment was  reversed  by  the  Court  of  Queen's  Bench.  Upon 
appeal  to  the  Supreme  Court  of  Canada  the  appeal  was 
dismissed  with  costs. 

O'Farrell  v.  Brassard,  4  O.L.R.  214. 

Held,  by  the  Court  of  Queen's  Bench,  there  is  no  appeal 
from  a  judgment  of  that  court  to  Her  Majesty  in  Her 
Privj^  Council  in  a  matter  of  prohibition. 

89  (d) — Mandamus. 

Section  47,  infra,  expressly  provides  that  the  limitations 
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placed  upon  appeals  from  the  Province  of  Quebec  do  not     S.  39{(i). 

1      ,  £  :)  Jurisrliction. 

apply  to  cases  of  mandamus.  Mandamus. 

In  the  Province  of  Ontario  there  is  no  appeal  from  the 

Court  of  Appeal  in  proceedings  for  or  upon  a  writ  of 

mandamus  unless  the  case  is  one  of  those  provided  for  by 

section  48,  infra. 

Cases  from  the  Province  of  Quebec. 

An  appeal  to  the  Supreme  Court  of  Canada  in  any 
case  or  proceeding  for  or  upon  a  writ  of  mandamus  was 
granted  by  section  23  of  the  original  Act  constituting  the 
Court,  38  V.  c.  11. 

Danjou  v.  Marquis,  3  Can.  S.C.R.  251  (1879). 

A  municipal  council,  of  which  the  appellant  was  the 
presiding  officer,  having  passed  a  by-law  in  which  the 
respondent  had  an  interest,  the  latter  obtained  from  the 
Superior  Court  a  writ  of  mandamus  in  order  to  compel  the 
appellant  to  sign  the  minutes  of  the  meeting  of  the  council 
at  which  the  by-law  had  been  passed.  After  service  of  the 
writ,  the  appellant  signed  the  minutes.  The  Superior  Court 
or  a  judge  thereof  in  Chambers,  gave  judgment  adjudging- 
the  present  appellant  to  pay  the  costs.  From  that  judg- 
ment the  appellant  appealed  to  the  Court  of  Queen's  Bench 
for  the  Province  of  Quebec,  but  that  court  rejected  the 
appeal  for  want  of  jurisdiction,  holding  that  the  judgment 
of  the  Superior  Court  was  final  and  in  last  resort.  The 
appellant  thereupon  appealed  to  the  Supreme  Court  of 
Canada  from  the  judgment  of  the  Superior  Court  and  not 
from  the  Court  of  Queen's  Bench,  when  the  appeal  was 
quashed,  the  Court  holding  that  no  appeal  lay  from  the 
Province  of  Quebec  to  the  Supreme  Court  of  Canada 
except  from  the  Court  of  Queen's  Bench. 

Subsequently,  by  54-55  V.  c.  25,  s.  3,  an  appeal  was 
expressly  given  from  the  Superior  Court  in  Review  to  the 
Supreme  Court  of  Canada  subject  to  certain  limitations. 
Infra,  section  40. 

Suite  V.  Three  Rivers,  11  Can!  S.C.R.  25. 
This  was  an  appeal  from  the  Court  of  Queen's  Bench 
(Quebec)   in  a  proceeding  by  petition  for  a  peremptory 
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S.  39(d).     mandamus  directed  to  the  officers  of  a  municipal  corpora- 
Mandamiis.    ^^^^  requiring  them  to  issue  a  saloon  license  to  petitioner 
without  payment  of  $200  license  fee  imposed  by  the  muni- 
cipality by  virtue  of  a  charter  granted  by  the  Legislature 
of  the  Province  of  Quebec. 

The  petition  also  alleged  that  the  act  of  the  local  legis- 
lature was  ultra  vires  of  its  powers.  The  Superior  Court 
granted  the  petition,  but  this  was  reversed  by  the  Court  of 
Queen's  Bench.  A  further  appeal  to  the  Supreme  Court 
of  Canada  was  dismissed  with  costs. 

Tremhlay  v.  The  Commissioners  St.  Valentine,  12  Can. 
S.C.R.  546. 

The  Superintendent  of  Education  having  ordered  the 
division  of  a  school  district  and  the  school  commissioners 
having  passed  a  resolution  that  the  district  should  not  be 
divided,  the  Superior  Court  ordered  a  peremptory  writ  of 
mandamus  to  issue.  This  judgment  was  reversed  by  the 
Court  of  Queen's  Bench,  but  reinstated  by  the  Supreme 
Court. 

Brady  v.  Stewart,  15  Can.  S.C.R.  82. 

The  appellant  sued  respondents,  the  liquidators  of  the 
St.  Gabriel  Mutual  Building  Society,  claiming  a  mandamus 
to  compel  them  to  acknowledge  him  as  a  shareholder  in  the 
society,  and  to  collocate  him  for  dividends  on  certain  shares. 
The  respondents  set  up  a  plea  of  litigious  rights  which  was 
maintained  by  the  Court  of  Queen's  Bench  and  the 
Superior  Court  and  affirmed  by  the  Supreme  Court. 

Langevin  v.  St.  Marc,  18  Can.  S.C.R.  599. 

The  appellant  applied  to  the  Superior  Court  for  a  writ 
of  mandamus  against  respondents.  The  writ  having  been 
granted,  returnable  before  a  judge  of  the  Superior  Court  in 
Chambers,  respondents,  according  to  the  practice  in  Quebec, 
filed  pleas  to  the  petition  upon  which  the  writ  issued,  to 
which  the  appellants  demurred.  The  Superior  Courts 
maintained  the  appellants'  demurrers,  but  this  judgment 
was  reversed  by  the  Court  of  Queen's  Bench,  the  court 
saying  that  the  corporation  had  the  right  to  proceed  to  an 
enquete   to   establish  certain   alleged   irregularities  which 
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would  invalidate  the  decree  of  the  Superintendent  of  Edu-  P- 39(d). 
cation  in  question,  and  finding  there  was  error  in  the  j^^^^ ^^^^3°' 
interlocutory  judgment  of  the  Superior  Court,  annulled  it 
and  dismissed  the  demurrers.  On  appeal  to  the  Supreme 
Court  it  was  held  that  under  section  24:{g)  (now  39{d)) 
allowing  proceedings  for  or  upon  a  writ  of  mandamus, 
the  decision  sought  to  be  appealed  from  must  be  a  final 
judgment,  and  not  being  so  in  this  case  the  appeal  was 
quashed,  but  when  the  Superior  Court  directed  a  peremp- 
tory mandamus  to  issue  and  in  default  condemned  the 
defendant  to  pay  $2,000,  the  Supreme  Court  exercised  jur- 
isdiction. Held,  that  judgment  in  this  sub-section  means 
final  judgment,  per  Fournier  and  Taschereau,  JJ. 

Patterson,  J.,  dissenting,  pointed  out  that  the  effect  of 
section  30  (section  47,  infra)  was  to  provide  that  there 
should  be  an  appeal  in  cases  of  mandamus  where  the  judg- 
ment was  not  final,  as  that  section  expressly  says  that 
appeals  in  cases  of  mandamus  were  not  to  be  affected  by  the 
provisions  of  section  28  (section  44,  infra),  which  provides 
that  an  appeal  shall  only  lie  from  final  judgments.  The 
judgments  of  the  majority  of  the  Court  do  not  deal  with 
the  effect  to  be  given  to  section  30. 

Hus  V.  St.  Victoire,  19  Can.  S.C.R.  477. 

The  facts  of  this  case  being  similar  to  those  existing  in 
Langevin  v.  St.  Ma^'c,  but  evidence  having  been  given  upon 
the  allegation  set  up  in  the  pleas  filed  in  answer  to  the 
petition  for  a  mandamus,  thereupon  the  Superior  Court 
granted  a  peremptory  mandamus  and  ordered  the  school 
commissioner  to  obey  the  order  of  the  Superintendent  of 
Education  and  in  default  be  condemned  to  pay  $2,000. 
The  Supreme  Court  exercised  jurisdiction  and  dismissed 
the  appeal  on  the  merits. 

St.  Charles  v.  Cordeau,  Cout.  Dig.  808 ;  9th  Dec,  1895. 

"Under  the  provisions  of  article  2055  of  the  Revised 
Statutes  of  Quebec,  as  amended  by  55  &  56  V.  c.  24,  ss.  18 
and  19,  certain  ratepayers  of  a  school  district  appealed  to 
the  Superintendent  of  Public  Instruction  for  the  Province 
of  Quebec,  who  thereupon  rendered  a  decision  and  gave 
orders  and  directions  respecting  the  erection  of  a  school 
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S.  39(d).  house,  which,  however,  the  School  Commissioners  neglected 
MamlamuT  ^^  perform.  Held,  affirming  the  judgment  appealed  from 
that  in  such  case  the  decision  of  the  Superintendent  of 
Public  Instruction  was  final ;  that  no  appeal  therefrom 
would  lie  to  the  Superior  Court,  and  that  the  proper 
remedy  to  enforce  the  execution  of  the  orders  and  direc- 
tions of  the  superintendent  was  by  mandamus." 

Cadieux  v.  Montreal  Gas  Co.,  28  Can.  S.C.R.  382. 

In  this  case  the  Supreme  Court  reversed  the  judgment 
of  the  Court  of  Queen's  Bench  which  reversed  the  judg- 
ment of  the  Superior  Court  ordering  a  peremptory  writ  of 
mandamus  to  issue  against  the  defendants. 

Beach  v.  Stanstead,  29  Can.  S.C.R.  736. 

The  plaintiff  was  proprietor  of  a  hotel  in  the  township 
of  Stanstead,  where  no  by-law  prohibiting  the  sale  of 
intoxicating  liquors  existed,  and  being  desirous  of  obtain- 
ing a  license,  made  the  necessary  deposit  of  money  and  filed 
a  certificate  as  required  under  the  Quebec  License  Law.  It 
did  not  appear  that  there  existed  any  cause  such  as  is  set 
forth  in  the  statute  for  the  refusal  of  the  confirmation  of 
the  certificate,  but  the  municipal  council  passed  a  resolu- 
tion refusing  so  to  do.  The  plaintiff  thereupon  took  an 
action  for  a  mandamus  to  compel  the  corporation  to  con- 
firm the  certificate,  and  by  a  judgment  of  the  Superior 
Court  sitting  in  review  it  was  ordered  that  a  peremptory 
mandamus  should  issue  enjoining  the  council  to  confirm 
the  certificate,  which  was  accordingly  done.  Plaintiff  after- 
wards brought  the  present  action  for  damages  against  the 
corporation  for  the  loss  of  business  caused  by  the  wrongful 
act,  as  alleged,  of  the  council.  The  Superior  Court  decided 
in  favour  of  the  plaintiff,  but  its  judgment  was  reversed 
by  the  Court  of  Queen 's  Bench.  On  appeal  to  the  Supreme 
Court,  Held,  that  in  deciding  the  present  appeal  the 
Supreme  Court  was  not  bound  by  the  judgment  of  the 
Superior  Court  in  the  matter  of  the  mandamus,  but  even 
if  it  were,  there  were  other  grounds  upon  which  the  Court 
might  hold  that  the  action  was  not  maintainable.  The 
Court  was  also  of  the  opinion  that  the  municipal  council 
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had  a  discretion  in  the  matter  for  the  exercise  of  which  no    S.  39(d). 
action  would  lie.  J-Si""- 

Ontario  cases  prior  to  60-61  V.  c.  34. 

Ontario  &  Quebec  Rly.  Co.  v.  Philhrick,  12  Can.  S.C.R. 
288. 

A  railway  company,  having  taken  certain  lands  for  the 
purposes  of  their  railway,  made  an  offer  to  the  owner  in 
payment  of  the  same  which  offer  was  not  accepted,  and  the 
matter  was  referred  to  arbitration  under  the  Con.  Railway 
Act,  1879.  On  the  day  that  the  arbitrators  met  the  com- 
pany executed  an  agreement  for  a  crossing  over  the  said 
land,  in  addition  to  the  money  payment,  and  it  appeared 
that  the  arbitrators  took  the  matter  of  the  crossing  into 
consideration  in  making  their  award.  The  amount  of  the 
award  was  less  than  the  sum  offered  by  the  company,  and 
both  parties  claimed  to  be  entitled  to  the  costs  of  the 
arbitration,  the  company  because  the  award  was  less  than 
their  offer,  and  the  owner  because  the  value  of  the  crossing 
was  included  in  the  sum  awarded  which  would  make  it 
greater  than  the  offer. 

The  statute  under  which  the  claim  for  costs  was  made 
was  section  9,  sub-section  19  of  the  Con.  Railway  Act, 
which  provides  as  follows: — 

"If,  in  any  case,  when  three  arbitrators  have  been 
appointed,  the  sum  awarded  is  not  greater  than  that 
offered,  the  costs  of  the  arbitration  shall  be  borne  by  the 
opposite  party,  and  be  deducted  from  the  compensation; 
but  if  otherwise  they  shall  be  borne  by  the  company,  and, 
in  either  case,  they  may,  if  not  agreed  upon,  be  taxed  by 
the  judge." 

Application  was  made  to  Mr.  Justice  Gait  for  a  manda- 
mus to  compel  the  .judge  to  tax  the  company  costs,  and  also 
for  a  writ  of  prohibition  to  restrain  him  from  taxing  costs 
against  them. 

The  learned  judge  held  that  the  agreement  or  offer 
for  the  crossing  was  made  by  the  company  before  the 
arbitration,  and  was  included  in  the  sum  awarded  for 
damages,  and  he  refused  both  applications.  The  Court  of 
Appeal  sustained  this  judgment,  holding,  as  to  the  manda- 
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Mandamus. 


S.  39(d).  nrns,  that  as  the  notice  by  the  company  contained  no  men- 
^yjJ.!?ilV,o°'  tion  of  a  crossing  and  the  award  did,  the  latter  was  not 
made  upon  the  basis  of  the  matter  contained  in  the  notice ; 
and  as  to  the  writ  of  prohibition,  that  if  the  costs  against 
the  company  were  taxed  the  writ  was  useless,  and  if  the 
judge  had  no  power  to  tax,  the  taxation  would  be  futile. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal, 
and  the  judgment  of  the  Divisional  Court  (5  O.R.  674), 
Gwynne,  J.,  dissenting,  that  under  the  circumstances 
neither  party  was  entitled  to  costs. 

Appeal  dismissed  with  costs. 

Williams  v.  Raleigh,  21  Can.  S.C.R.  103. 

Sub-section  2  of  section  583  of  R.S.O.  1887  enacts  that : 

' '  Any  such  municipality  neglecting  or  refusing  so  to  do 
(that  is,  to  make  the  necessary  repairs  to  drainage  works 
within  its  own  limits)  upon  reasonable  notice  being  given 
by  any  party  interested  therein,  and  who  is  injuriously 
affected  by  such  neglect  or  refusal,  may  be  compellable  by 
mandamus  to  be  issued  by  any  court  of  competent  juris- 
diction to  make  from  time  to  time  the  necessary  repairs  to 
preserve  and  maintain  the  same;  and  shall  be  liable  to 
pecuniary  damages  to  any  person  who  or  whose  property 
is  injuriously  affected  by  reason  of  such  neglect  or  refusal." 

This  was  an  action  to  recover  $2,000  damages  and  claim- 
ing a  mandamus  in  connection  with  certain  drainage  works. 
The  trial  judge  referred  the  matters  in  dispute  to  the 
County  Court  judge  with  all  the  powers  conferred  by  the 
rules  of  court  upon  a  referee  or  arbitrator,  and  all  costs 
were  reserved  until  his  report  had  been  made.  The  County 
Court  judge  reported  that  the  plaintiff  was  entitled  to  a 
mandamus  and  damages  and  upon  a  motion  for  judgment 
the  trial  judge  gave  judgment  for  the  plaintiff  for  $850 
and  a  mandamus.  On  appeal  to  the  Court  of  Appeal  for 
Ontario  the  appeal  was  allowed  and  the  action  dismissed. 
On  a  further  appeal  to  the  Supreme  Court  of  Canada, 
Held,  per  Strong  and  Gwynne,  JJ.,  Ritchie,  C.J.,  and  Pat- 
terson, J.,  contra,  and  Tasehereau,  J.,  taking  no  part  in 
the  judgment,  that  the  drain  causing  the  injury  being 
wholly  within  the  limits  of  the  municipality  in  which  it 
was  commenced,  and  not  benefiting  lands  in  an  adjoining 
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municipality,  it  did  not  come  under  the  provisions  of  sec-  ^^fg^j^'J.I^^ 
tion  583  of  the  Municipal  Act  and  W.  was  not  entitled  to  a  Mandamus.  * 
mandamus  under  that  section. 

Held,  per  Strong  and  Gwynne,  JJ.,  that  though  W.  was 
not  entitled  to  the  statutory  mandamus,  it  could  be  granted 
under  the  Ontario  Judicature  Act  (R.S.O.  1887,  c.  44). 

,      Somhra  v.  Chatham,  21  Can.  S.C.R.  305. 

Under  the  drainage  provisions  of  the  Municipal  Act, 
R.S.O.  (1887)  c.  184,  respondent  undertook  the  construc- 
tion of  a  drain  along  the  town  line  between  Chatham  and 
Sombra,  but  the  work  was  not  fully  completed  according 
to  the  plans  and  specifications,  and  owing  to  its  imperfect 
condition  the  drain  overflowed  and  flooded  the  adjoining 
lands  of  M.,  who  joined  in  an  action  against  the  township, 
alleging  that  the  effect  of  the  work  on  the  drain  was  to  stop 
up  the  outlets  to  other  drains  in  Sombra,  back  the  waters 
thereof  and  flood  roads  and  lands  in  the  township,  and  they 
asked  an  injunction  to  restrain  Chatham  from  so  interfer- 
ing with  existing  drains  and  mandamus  to  compel  the  com- 
pletion of  the  drain  so  undertaken  as  well  as  damages  for 
injury  to  M.'s  land  and  other  land  in  Sombra.  Held,  per 
Ritchie,  C.J.,  Strong  and  Gwynne,  JJ.,  that  section  583 
of  the  Municipal  Act  providing  for  mandamus  to  compel 
the  making  of  repairs  to  preserve  and  maintain  a  drain 
does  not  apply  to  this  case  in  which  the  drain  was  never 
fully  made  and  completed,  but  that  the  Township  of 
Sombra  was  entitled  to  a  mandamus  under  Ont.  Jud.  Act, 
R.S.O    (1887)    c.  44. 

Mandamus  since  60-61  V.  c.  34. 

Attorney-General  v.  Scully,  33  Can.  S.C.R.  16. 

The  respondent  applied  to  a  judge  of  the  High  Court 
of  Ontario  for  a  peremptory  writ  of  mandamus  to  compel 
the  clerk  of  the  peace  to  furnish  him  with  a  copy  of  the 
proceedings  in  a  criminal  charge  on  which  he  had  been 
acquitted,  but  the  application  was  refused  on  the  ground 
that  the  documents  in  question  were  held  by  the  clerk  of 
the  peace  and  that  a  certified  copy  could  not  be  given  with- 
out the  fiat  of  the  Attorney-General,  in  whose  discretion 
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S.  39(d).  it  lay  whether  or  not  the  fiat  should  issue.  This  judgment 
IrllndamiS"  ^'^^  reversed  by  the  Divisional  Court,  and  a  further  appeal 
to  the  Court  of  Appeal  was  dismissed.  An  application  was 
thereupon  made  to  the  Supreme  Court  of  Canada  for  leave 
to  appeal  under  paragraph  (e)  of  section  1,  60-61  V.  c.  34. 
The  Supreme  Court  refused  the  application  with  costs. 

It  was  admitted  that  no  appeal  would  lie  in  this  case 
except  by  leave.  Vide  Aurora  v.  Markham,  32  Can.  S.C.R. 
457,  infra,  p.  141. 

Mandamus — other  cases. 

Town  of  Dartmouth  v.  The  Queen,  9  Can.  S.C.R.  509. 

The  proceedings  herein  commenced  by  a  rule  nisi  taken 
out  at  the  instance  of  the  sessions  for  the  County  of  Halifax 
for  a  writ  of  mandamus  to  compel  the  municipal  officers 
of  Dartmouth  to  forthwith  assess  upon  property  in  Dart- 
mouth a  sum  of  $15,000  required  for  school  purposes.  This 
rule  was  made  absolute  and  the  writ  of  mandamus  ordered 
to  issue.  An  appeal  therefrom  was  dismissed  by  the 
Supreme  Court,  and  it  was  further  held  the  mandamus 
here  ordered  was  not  a  peremptory  mandamus,  and  that 
it  was  open  to  Dartmouth,  upon  the  return  of  the  writ  to 
shew  cause  why  the  whole  amount  claimed  in  these  proceed- 
ings should  not  be  levied. 

The  writ  which  issued  pursuant  to  this  judgment  in 
its  operative  part  commanded  the  wardens  and  council  of 
Dartmouth  to  forthwith  assess  the  said  sum,  etc.,  "or  that 
you  shew  us  cause  to  the  contrary  thereof,"  etc.  The 
warden  and  council  of  Dartmouth  in  their  return  to  the 
writ  simply  set  up  the  legal  defences  to  the  claim,  to  which 
action  the  sessions  of  Halifax  demurred.  Two  points  were 
raised  on  argument,  one  in  limine,  that  under  the  prac- 
tice in  Nova  Scotia,  there  can  be  no  demurrer  to  a 
return  and  secondly,  upholding  the  sufficiency  of  the  return. 
Judgment  was  against  Dartmouth  on  both  points,  and  a 
peremptory  mandamus  ordered  to  issue.  From  this  judg- 
ment an  appeal  was  taken  to  the  Supreme  Court  and  the 
same  objection  was  taken  by  the  appellants  in  the  court 
below  that  there  could  be  no  demurrer  to  a  return  to  a  writ 
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of    mandamus.      This    objection    was    overruled    and    the    S.  39(d). 
appeal  proceeded  on  the  merits.  Mandlmu.r' 

Drysdale  v.  Dominion  Coal  Co.,  34  Can.  S.C.R.  328. 

The  appellant  was  a  member  of  the  Executive  Govern- 
ment of  the  province,  and  as  such  held  the  office  of  Commis- 
sioner of  Public  Works  and  Mines.  By  statute  he  was 
given  jurisdiction  to  inquire  into  and  decide  upon  applica- 
tions involving  mining  rights,  and  his  decision  was  made 
the  subject  of  an  appeal  to  the  highest  court  in  the  pro- 
vince. The  commissioner  having  refused  to  investigate  an 
application  it  was  held  that  the  court  below  had  power  to 
order  the  issue  of  a  writ  of  mandamus  commanding  the 
commissioner  to  take  into  consideration  an  application  of 
the  respondent  for  a  lease  of  certain  lands  for  mining 
purposes. 

39  (e) —  Municipal  by-laws — Ontario  cases. 

Prior  to  60-61  V.  c.  34,  1897  (infra,  section  48),  appeals 
lay  to  the  Supreme  Court  from  the  Province  of  Ontario  in 
any  case  in  which  a  by-law  of  a  municipal  corporation  had 
been  quashed  by  a  rule  or  order  of  court,  or  the  rule  or 
order  to  quash  had  been  refused  after  argument.  (R.S.  c. 
135,  s.  24.)  Since  60-61  V.  c.  34,  cases  of  this  character 
cannot  be  appealed  to  the  Supreme  Court  unless  they  fall 
within  its  jjrovisions. 

Vide  Aurora  v.  Markham,  infra,  p.  141. 

The  following  cases  were  decided  prior  to  60-61  V.  c.  34. 

Gibson  v.  North  Easthope,  24  Can.  S.C.R.  707. 

An  action  to  have  a  drainage  by-law  quashed  and  for 
damages  for  injury  to  the  plaintiff's  property  from 
improper  construction  and  want  of  repair  of  a  drain  made 
under  the  by-law  attacked. 

Broughton  v.  Gray  and  Elma,  27  Can.  S.C.R.  495. 
An  action  to  set  aside  a  drainage  by-law  and  for  an 
injunction. 

McKillop  V.  Logan,  29  Can.  S.C.R.  702. 

An  action  in  which  the  township  of  Logan  sought  to 
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S.  39(e).     recover  from  the  defendants  a  sum  of  money  as  a  statutory 

]\lunicipar"  ^^^^  ^^  $360.38,  by  virtue  of  the  provisions  of  the  Ontario 

by-laws.     Statute,  57  V.  c.  55.    The  by-law  involved  the  validity  of  an 

Ontario  award  by  the  engineer  under  the  Ditches  and  Watercourses 

Act  of  1894,  the  award  being  attacked  on  the  ground  that 

the  party  initiating  the  proceedings  was  not  an  owner  under 

the  Act.     The  judgment  of  Armour,  C.J.,  was  reversed  by 

the  Court  of  Appeal,  but  restored  by  the  Supreme  Court 

of  Canada. 

Cases  subsequent  to  60-61  V.  c.  34. 

Sutherland-Innes  v.  Ronmey,  30  Can.  S.C.R.  495. 

This  was  an  action  to  set  aside  certain  drainage  by-laws 
on  the  ground  that  they  were  ultra  vires  of  the  municipal 
corporation  passing  the  same.  The  plaintiffs'  lands  were 
assessed  in  connection  with  the  by-laws  to  the  amount  of 
$1,130,  and  they  gave  notice  of  their  intention  to  move  to 
have  them  quashed,  but  did  not  proceed  with  their  motion. 
The  trial  judge  dismissed  the  action.  On  appeal  the  judg- 
ment below  was  affirmed.  On  a  further  appeal  to  the 
Supreme  Court  the  appeal  was  allowed. 

Elizahcthtoivn  v.  Augusta,  32  Can.  S.C.R.  295. 

In  this  case  proceedings  were  taken  under  the  Municipal 
Act  to  determine  the  cost  of  certain  drainage  works  extend- 
ing from  one  municipality  into  another.  An  engineer's  re- 
port was  made  finding  that  the  lands  of  the  appellant  muni- 
cipality should  be  assessed  for  $4,986,  and  the  respondent 
municipality  for  the  sum  of  $764.  The  respondents  refus- 
ing to  pay  the  appellants  brought  an  action  and  the  defence 
raised  was  that  there  was  no  jurisdiction  to  pass  the  by-law 
under  which  the  works  were  made  by  reason  of  the  petition 
not  being  signed  by  a  majority  of  the  persons  in  the  last 
revised  assessment  roll.  The  trial  judge  dismissed  the 
-  action,  and  on  appeal  to  the  Court  of  Appeal  the  court 
being  equally  divided  in  opinion  the  appeal  was  dismissed. 
A  further  appeal  having  been  taken  to  the  Supreme  Court 
of  Canada,  the  appeal  was  allowed  with  costs. 

Challoner  v.  Loho,  32  Can.  S.C.R.  505. 

The  plaintiff's  action  was  brought  claiming  to  have  a 
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drainage  by-law  declared  null  and  void,  and  restraining    S.  39(e). 
defendants  from  proceeding  to  carry  out  certain  drainage  M^"icipar"' 
works  provided  by  the  by-law  and  damages  generally.   The     by-laws, 
question  in  issue  was  what  construction  should  be  placed  Ontario 
upon  the  words  "last  revised  assessment  roll"  in  the  Drain- 
age Act.    The  Supreme  Court  affirmed  the  judgment  of  the 
Court  of  Appeal. 

Aurora  v.  Marhham,  32  Can.  S.C.R.  457. 

The  municipal  council  of  the  Town  of  Aurora  passed 
a  by-law  granting  a  bonus  to  persons  who  proposed  to  estab- 
lish a  certain  industry  in  that  municipality.  The  by-law 
having  passed  the  council  was  duly  assented  to  by  a 
majority  of  the  ratepayers  of  the  municipality  according 
to  the  provisions  of  the  Municipal  Act.  An  application  was 
made  to  the  High  Court  of  Justice  to  quash  the  by-law, 
which  was  refused,  but  on  appeal  to  the  Court  of  Appeal, 
the  by-law  was  quashed.  The  Town  of  Aurora  thereupon 
applied  to  the  Supreme  Court  of  Canada  for  leave  to 
appeal  under  60-61  V.  c.  34,  par.  (e)  (s.  48,  infra).  Upon 
the  argument  of  the  motion  it  was  suggested  that  leave  to 
appeal  was  not  requisite  inasmuch  as  it  was  open  to  the 
applicants  to  appeal  de  piano,  but  as  to  this  the  Court  said : 

"We  are  of  opinion  that,  as  regards  the  Province  of 
Ontario,  there  can  be  no  appeal  in  the  case  of  an  applica- 
tion to  quash  a  municipal  by-law  without  leave  so  to  do 
having  been  previously  granted  either  by  the  Court  of 
Appeal  or  by  this  Court. 

"Under  the  Act  originally  constituting  this  Court  it 
was  by  section  24  authorized  to  entertain  appeals  'in  any 
case  in  v/hich  a  by-law  of  a  municipal  corporation  has  been 
quashed  by  a  rule  or  order  of  court.' 

"By  this  Act  no  leave  to  appeal  was  required. 

"Subsequently,  by  Statute  60  &  61  V.  c.  34,  Parliament 
enacted  that  no  appeal  should  lie  to  the  Supreme  Court  of 
Canada  from  any  judgment  of  the  Court  of  Appeal  of 
Ontario  except  in  certain  enumerated  cases  amongst  which 
proceedings  to  quash  by-laws  were  not  included.  It  then 
proceeded  to  provide  that  there  might  be  an  appeal  'in 
other  cases  where  the  special  leave  of  the  Court  of  Appeal 
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S.  39(e).      for  Ontario,  or  of  the  Supreme  Court  of  Canada  to  appeal 
MiScipal*'"'  to  •''"c^^  last-mentioned  court  is  granted.' 
by-laws.  "In  the  face  of  this  provision  it  is  manifest  that  the 

unqualified  jurisdiction  to  entertain  appeals  in  this  class  of 
eases  conferred  by  the  original  act  is  restricted  and  is  by  it 
limited  to  those  in  which  leave  to  appeal  is  first  obtained, 
either  from  the  Court  of  Appeal  or  from  this  Court. ' ' 

39  (e) — Municipal  by-laws — Quebec  Cases. 

Section  47,  infra,  expressly  provides  that  the  limitations 
placed  upon  appeals  from  the  Province  of  Quebec  do  not 
apply  to  cases  of  municipal  by-laws. 

It  is  pointed  out  in  Webster  v.  Sherbrooke,  24  Can. 
S.C.R.  52,  infra,  p.  144,  that  the  only  municipal  by-law 
cases  in  the  Province  of  Quebec  in  which  24  (g),  now  39 
(e),  applies,  are  those  in  which  the  proceedings  are  taken  in 
the  interests  of  the  public,  and  that  this  section  has  no 
application  to  a  private  action  in  which  the  validity  of  a 
by-law  is  impugned. 

Longueuil  Navigation  Co.  v.  City  of  Montreal,  15  Can. 
S.C.R.  566. 

Jurisdiction  exercised  in  a  case  where  the  action  was 
to  have  a  by-law  of  the  City  of  Montreal  imposing  a  tax 
of  $200  on  each  ferry  boat  employed  by  the  appellant 
company  between  Montreal  and  Longueuil,  set  aside  and 
the  Provincial  Act,  39  V.  c.  52,  under  the  authority  of 
which  the  by-law  was  passed,  declared  unconstitutional  and 
ultra  vires. 

Sherbrooke  v.  McManamy,  18  Can.  S.C.R.  594. 

The  plaintifiP  sued  defendants  to  recover  the  amount  of 
two  business  taxes  of  $100  and  $50  respectively  under  the 
authority  of  a  municipal  by-law.  The  defendants  pleaded 
that  the  by-law  was  illegal  and  ultra  vires  of  the  muni- 
cipal council  and  also  that  the  statute  conferring  power 
upon  the  municipal  council  to  tax  was  ultra  vires  of  the 
Legislature  of  Quebec.  The  Superior  Court  held  that  both 
statute  and  by-law  were  intra  vires  and  gave  judgment  for 
the  municipality.  On  appeal  the  Court  of  Queen's  Bench 
confirmed  this  judgment  as  regards  the  validity  of  the 
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statute,  but  set  aside  the  tax  of  $100  as  not  being  author-  Jurisdiction, 
ized.    The  Supreme  Court  quashed  an  appeal  to  that  Court '  by!?aws. 
on  the  ground  that  section  24  (^)  did  not  apply  to  this  case    S.  39(e). 
as  no  by-law  was  quashed.  Quebec 

Per  Taschereau,  J. — "The  appellant  has  attempted  to 
support  his  appeal  on  sub-section  (g)  of  section  24  of  the 
Supreme  Court  Act,  as  being  in  a  case  in  which  a  by-law 
of  a  municipal  corporation  has  been  quashed  by  rule  or 
order  of  court.  But  that  enactment,  probably  of  no  pos- 
sible application  in  the  Province  of  Quebec,  does  not  help 
the  appellant.  There  is  no  by-law  quashed  by  a  rule  or 
order  here.  In  fact  there  is  none  quashed  at  all  by  the 
judgment  appealed  from.  We  are  all  agreed  on  this  point 
I  believe,  neither  could  it  be  contended  that  the  case  is 
appealable  because  it  relates  to  a  tax  or  duty  {vide  section 
46(6),  infra).  The  statute  gives  a  right  of  appeal  only  in 
matters  relating  to  a  duty  payable  to  Her  INIajesty  where 
rights  in  future  might  be  bound,  which  the  tax  in  contro- 
versy could  it  be  called  a  duty,  is  clearly  not. 

''It  is  contended,  however,  that  the  appeal  in  this  case 
lies  because  the  matter  in  controversy  involves  the  ques- 
tion of  the  validity  of  an  Act  of  the  legislature  of  the  Pro- 
vince of  Quebec.  If  that  was  so,  the  appeal  w^ould 
undoubtedly  lie.  But  I  cannot  see  that  there  is  anything 
in  controversy  on  such  a  point  on  the  appeal  to  this  Court, 
as  the  case  is  presented  to  us." 

Vercheres  v.  Varennes,  19  Can.  S.C.R.  365. 

The  Municipality  of  Vercheres  adopted  a  proces-verhal 
for  the  building  and  maintaining  of  a  bridge  over  a  stream 
separating  it  from  the  Municipality  of  Varennes.  Subse- 
quently Vercheres  homologated  a  proces-verbal  by  ai\ 
engineer  defining  who  were  liable  for  the  work  and  main- 
tenance. Thereupon  Varennes  brought  an  action  in  the 
Superior  Court  to  have  the  proces-verhal  set  aside  and 
quashed.  The  plaintiffs'  action  was  dismissed,  but  this 
decision  of  the  Superior  Court  was  reversed  by  the  Court 
of  Review,  and  on  appeal  affirmed  by  the  Court  of  Queen 's 
Bench.  An  appeal  to  the  Supreme  Court  was  quashed  on 
the  ground  that  this  was  not  a  case  of  a  rule  or  order  to 
quash  referred  to  in  .section  24 (gf)   (now  39(e)). 
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Quebec 

cases. 


Bell  Telephone  Co.  v.  Ciiij  of  Quebec,  20  Can.  S.C.R. 
230. 

In  an  action  instituted  for  the  purpose  of  annulling  a 
by-law  of  the  defendants,  the  City  of  Quebec,  imposing  a 
tax  of  $S00  on  the  plaintiffs,  the  judgment  of  the  Superior 
Court  setting  aside  the  by-law  was  reversed  by  the  Court  of 
Queen's  Bench.  An  appeal  to  the  Supreme  Court  was 
quashed  following  Yercheres  v.  Varennes,  19  Can.  S.C.R. 
315;  Sherbrooke  v.  McManatny,  18  Can.  S.C.R.  594. 

Webster  v.  Sherbrooke,  24  Can.  S.C.R.  52. 

The  proceedings  in  this  case  were  commenced  in  the 
Superior  Court  (Quebec)  by  petition  to  annul  a  municipal 
by-law  taken  under  section  43S9  of  the  Revised  Statutes  of 
Quebec,  which  reads  as  follows:  "Any  municipal  elector 
may  in  his  own  name  by  a  petition  presented  to  the  Super- 
ior Court  or  to  one  of  the  judges  thereof,  demand  and 
obtain,  on  the  ground  of  illegality,  the  annulment  of  any 
by-law  of  the  council  with  costs  against  the  corporation."' 

The  Superior  Court  declared  one  section  of  the  by-law 
invalid,  which  was  reversed  by  the  Court  of  Queen's  Bench. 
Upon  a  motion  to  quash  an  appeal  to  the  Supreme  Court  it 
was  held  that  this  application  was  in  effect  a  motion  to 
quash  a  by-law  to  which  24 (gr)  (now  39(e))  applied  and 
the  case  was  not  similar  to  the  cases  of  Yercheres  v.  Yaren- 
nes,  19  Can.  S.C.R.  365;  Sherbrooke  v.  McManamy,  18  Can. 
S.C.R.  594,  which  were  private  actions  impugning  by-laws 
and  the  proceedings  were  not  to  quash  or  annul  by-laws. 
The  motion  to  quash  was  dismissed. 

St.  Cunegonde  v.  Gougeon,  25  Can.  S.C.R.  78. 

The  plaintiffs,  respondents,  presented  a  petition  to  the 
Superior  Court  asking  to  have  a  by-law  of  the  defendants, 
appellants,  annulled,  which  was  granted.  The  defendants' 
appeal  to  the  Court  of  Queen's  Bench  was  quashed  on  the 
ground  that  a  section  of  the  Town  Incorporation  Act  pro- 
hibited an  appeal  from  any  judgment  of  the  Superior  Court 
respecting  municipal  matters.  From  this  judgment  the 
defendants  appealed  to  the  Supreme  Court,  but  the  appeal 
was  quashed  on  the  ground  that  an  appeal  to  the  Court  of 
Queen's  Bench  did  not  lie  and  that  court  having  properly 
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refused  to  entertain  jurisdiction  therein  it  followed  that  no    S.  39(e). 
appeal  would  lie  to  the  Supreme  Court.  Municipal"* 

Town  of  Chicoutimi  v.  Price,  29  Can.  S.C.R.  135.  Quebec 

By  his  petition  filed  in  the  Superior  Court  the  respond-  <^^®^- 
ent  alleged  that  a  by-law  of  the  appellants  purporting  to 
grant  a  bonus  to  the  Chicoutimi  Pulp  Co.  should  be 
declared  illegal  and  void,  and  that  an  injunction  should 
issue  restraining  the  municipality  from  issuing  bonds  to  the 
extent  of  the  bonus.  The  Superior  Court  by  its  judgment 
in  this  case  declared  absolute  an  injunction  restraining  the 
appellants  from  issuing  bonds  in  payment  of  the  bonus, 
and  at  the  same  time  annulled  the  by-law.  This  judgment 
was  affirmed  by  the  Court  of  Queen's  Bench,  and  subse- 
quently by  the  Supreme  Court. 

Toussignant  v.  County  of  Nicolet,  32  Can.  S.C.R.  353. 

This  was  an  action  to  annul  a  proces-verhal  establishing 
a  public  highway  and  charging  appellant's  lands  with 
expense  of  construction  and  maintenance  amounting  to 
over  $2,000.  An  appeal  to  the  Supreme  Court  was  quashed, 
the  Court  holding  that  this  was  a  private  action  and  not  a 
petition  to  annul  a  by-law  under  article  4389,  R.S.P.Q., 
such  as  in  Wehster  v.  Skerhrooke.  Also,  this  was  the  case 
of  a  proces-verhal  and  not  a  by-law. 

Vide  Stevenson  v.  City  of  Montreal,  infra,  p.  179. 

Vide  Rehurn  v.  St.  Anne,  infra,  p.  177. 

Vide  Dubois  v.  ;S'^.  Rose,  infra,  p.  178. 

Other  cases. 

C.  P.  Ry.  Co.  V.  City  of  Winnipeg,  30  Can.  S.C.R.  558. 

By-law  No.  148  of  the  City  of  Winnipeg,  passed  in  1881, 
exempted  forever  the  C.P.R.  Co.  from  "all  municipal  taxes, 
rates  and  levies  and  assessments  of  every  nature  and  kind. ' ' 
Held,  reversing  the  judgment  of  the  Court  of  Queen's 
Bench  (12  Man.  L.R.  581),  that  the  exemption  included 
school  taxes.  The  by-law  also  provided  for  the  issue  of 
debentures  to  the  company,  and  by  an  Act  of  the  Legisla- 
ture, 46  &  47  V.  c.  64,  it  was  provided  that  by-law  148 
authorizing  the  issue  of  debentures  granting  by  way  of 
bonus  to  the  C.P.R.  Co.  the  sum  of  $200,000  in  considera- 
10 
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S.  39(c).     tion  of  certain  undertakings  on  the  part  of  the  said  com- 
Mu'nidpal°°'Pa°y;    and    by-law    195    amending   by-law   No.    148    and 
by-laws,     extending  the  time  for  the  completion  of  the  undertaking 
C*^^^  ...    be  and  the  same  are  hereby  declared  legal,  binding 

genera  y.  ^^^  valid.  .  .  Held,  that  notwithstanding  the  description 
of  the  by-law  in  the  Act  was  confined  to  the  portion  relat- 
ing to  the  issue  of  debentures  the  whole  by-law  including 
the  exemption  from  taxation  was  validated. 

40.  In  the  Province  of  Quebec  an  appeal  shall  lie  to  the 
Supreme  Court  from  any  judgment  of  the  Superior  Court 
in  Review  where  that  court  confirms  the  judgment  of  the 
courts  of  first  instance,  and  its  judgment  is  not  appeal- 
able to  the  Court  of  King's  Bench,  but  is  appealable  to  His 
Majesty  in  Council.     54-55  V.,  c.  25,  s.  2. 

Prior  to  the  Amendment  to  the  Supreme  &  Exchequer 
Courts  Act,  54-55  V.  c.  25,  s.  3  (1891),  it  had  been  held 
{Danjou  v.  Marquis,  3  Can.  S.C.R.  251 ;  Macdonald  v. 
Abbott,  3  Can.  S.C.R.  278),  that  in  the  Province  of  Quebec 
no  appeal  would  lie  from  the  Court  of  Review,  but  only 
from  the  Court  of  Queen's  Bench.  The  effect  of  this 
amendment  was  to  give  an  appeal  to  the  Supreme  Court 
of  Canada  from  the  Court  of  Review  in  cases  where  no 
appeal  lay  from  the  Court  of  Review  to  the  Court  of 
Queen's  Bench,  and  where  the  case  was  one  which,  by  the 
law  of  the  Province  of  Quebec,  was  appealable  to  the  Judi- 
cial Committee  of  the  Privy  Council. 

A  similar  appeal  to  His  Majesty  in  Council  from  the 
judgment  of  the  Court  of  Review  is  given  by  article  69, 
C.C.P.,  and  the  provisions  governing  appeals  to  the  Privy 
Council  are  set  out  in  article  68  as  follows : — 

1.  In  all  cases  where  the  matter  in  dispute  relates  to 
any  fee  of  office,  duty,  rent,  revenue,  or  any  sum  of  money 
payable  to  His  Majesty. 

2.  In  cases  concerning  titles  to  lands  or  tenements, 
annual  rents  or  other  matters  in  which  the  rights  in  future 
of  the  parties  may  be  affected. 

3.  In  all  other  cases  wherein  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  pounds  sterling. 
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The  provision  of  the  Code  of  Civil  Procedure  which       S.  40. 
limits  appeals  to  the  Court  of  King's  Bench  from  the  judg-  ^^f^^^^ 
ment  of  the  Court  of  Review,  referred  to  in  this  section,     Court  of 
is  sub-section  4  of  section  43,  the  said  section  reading  as     Re\aew. 
follows : — 

"43.  Unless  where  otherwise  provided  by  statute,  an 
appeal  lies  to  the  Court  of  Queen's  Bench  sitting  in  appeal, 
from  any  final  judgment  rendered  by  the  Superior  Court, 
except : — 

"1.  In  matters  of  certiorari; 

"2.  In  matters  concerning  municipal  corporations  or 
offices,  as  provided  in  article  1006 ; 

"3.  In  matters  in  which  the  sum  claimed  or  value  of  the 
thing  demanded  is  less  than  two  hundred  dollars,  and  in 
which  judgment  has  been  rendered  by  the  Court  of  Review ; 

"4.  At  the  instance  of  any  party  who  has  inscribed  in 
review  any  cause  other  than  those  mentioned  in  the  pre- 
ceding paragraph,  and  has  proceeded  to  judgment  on  such 
inscription,  when  such  judgment  confirms  that  rendered  in 
first   instance." 

Section  46,  sub-section  2,  infra,  provides  that : — 

"In  the  Province  of  Quebec  whenever  the  right  to 
appeal  is  dependent  upon  the  amount  in  dispute,  such 
amount  shall  be  understood  to  be  that  demanded  and  not 
that  recovered,  if  they  are  different." 

It  has  been  held.  Couture  v.  Bouchard,  21  Can.  S.C.R. 
281,  infra;  Dufresne  v.  Guevremont,  26  Can.  S.C.R.  216, 
infra,  that  no  appeal  will  lie  to  the  Supreme  Court  from 
the  Court  of  Review  unless  the  amount  involved  is  £500, 
whereas  $2,000  is  all  that  is  required  in  appeals  from  the 
Court  of  King's  Bench. 

Citizens  Light  &  Power  Co.  v.  Parent,  27  Can.  S.C.R. 
316. 

In  this  case  the  plaintiff  (respondent)  sued  for  $5,000 
damages  and  recovered  $2,000  in  the  Superior  Court  which 
was  affirmed  by  the  Court  of  Review.  The  respondent 
having  moved  to  quash  an  appeal  to  the  Supreme  Court  on 
the  ground  that  no  appeal  would  lie  because  the  amount 
involved  was  not  £500,  which  was  necessary  to  give  an 
appeal  to  the  Privy  Council,  Held,  following  Dufresne  v. 


148  SUPREME    COURT   ACT. 

S.  40.       Guevrcmont,  26  Can.  S.C.R.  216,  that  the  appeal  should 

Tom      be  q^^^hed. 

RevieV.^  Barrington  v.  City  of  Montreal,  25  Can.  S.C.R.  202. 

In  this  case  the  appellants  petitioned  the  Superior  Court 
for  a  writ  of  mandamus  to  compel  the  City  of  IMontreal  to 
proceed  with  certain  works  on  the  streets  of  the  city  under 
the  provisions  of  a  statute  of  the  province.  The  Superior 
Court  ordered  a  peremptory  writ  of  mandamus  to  issue 
which  was  reversed  by  the  Court  of  Review.  The  peti- 
tioners having  taken  an  appeal  to  the  Supreme  Court  from 
the  Court  of  Review,  and  the  City  of  Montreal  having 
moved  to  quash,  the  Court  held  it  had  no  jurisdiction  as  the 
statute  only  provided  there  should  be  an  appeal  when  the 
judgment  of  the  court  of  first  instance  had  been  affirmed  in 
review,  and  where  there  was  no  appeal  to  the  Court  of 
Queen's  Bench,  whereas  in  the  present  case  the  Court  of 
Review  had  reversed  the  judgment  of  the  court  of  first 
instance. 

Simpson  v.  Paliser,  29  Can.  S.C.R.  6. 

Held,  that  where  the  Superior  Court  sitting  in  review 
has  varied  a  judgment  on  appeal  from  the  Superior  Court 
by  increasing  the  amount  of  damages,  the  judgment  ren- 
dered in  the  court  of  first  instance  is  not  thereby  confirmed 
so  as  to  give  an  appeal  direct  from  the  judgment  of  the 
Court  of  Review  to  the  Supreme  Court  of  Canada. 

Ethier  v.  Ewing,  29  Can.  S.C.R.  446. 

The  appellant's  petition  to  the  Superior  Court  for  the 
recusation  of  the  respondent  as  a  commissioner  in  expro- 
priation proceedings  taken  for  the  improvement  of  a  public 
street  in  the  City  of  Montreal  Avas  dismissed  and  this 
judgment  affirmed  by  the  Court  of  Review.  An  appeal  to 
the  Supreme  Court  was  quashed,  the  Court  holding  that 
there  was  in  the  case  no  appeal  de  piano  to  the  Privy  Coun- 
cil and  consequently  no  appeal  to  this  Court. 

41.  An  appeal  shall  lie  to  the  Supreme  Court  from  the 
judgment  of  any  court  of  last  resort  created  under  provin- 
cial legislation  to  adjudicate  concerning  the  assessment  of 
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property  for  provincial  or  municipal  purposes,  in  cases        S.  41. 

,  ;  .,.  .     Assessment 

where  the  person  or  persons  presiding  over  such  court  is     appeals. 

or  are  by  provincial  or  municipal  authority  authorized  to 
adjudicate,  and  the  judgment  appealed  from  involves  the 
assessment  of  property  at  a  value  of  not  less  than  ten  thou- 
sand dollars.    52  V.  c.  37,  s.  2. 

In  1889  there  existed  in  the  Province  of  British  Colum- 
bia a  Court  of  Revision  and  Appeal  in  each  district  of  the 
province,  having  jurisdiction  to  hear  appeals  where  parties 
were  dissatisfied  with  the  assessment  of  their  property  by 
the  local  assessors.  The  members  of  this  court  were 
appointed  by  the  Lieutenant-Governor  in  Council. 

In  1889  an  amendment  was  made  whereby  an  appeal 
could  be  taken  from  the  Court  of  Revision  and  Appeal  to 
the  Supreme  Court  of  the  province  and  these  provisions 
are  now  contained  in  the  Revised  Statutes  of  British 
Columbia,  1897,  c.  179,  ss.  64-75. 

In  1889  there  was  also,  in  the  Province  of  Nova  Scotia, 
provision  for  an  appeal  by  persons  dissatisfied  with  the 
assessment  of  their  property  to  a  Board  of  Revision  (51 
V.  c.  2,  ss.  21  and  73),  and  by  section  62  the  party  dissatis- 
fied with  the  decision  of  the  Board  might  appeal  to  the 
County  Court  of  the  county,  and  the  proceedings  both  of 
the  Board  and  County  Court  were  removable  by  certiorari 
to  the  Supreme  Court  of  the  province.  These  provisions  of 
the  law  are  still  in  force  in  Nova  Scotia.  R.S.N.S.,  1900,  c. 
73,  ss.  55-59. 

Similarly  at  the  same  time  in  the  Province  of  New 
Brunswick  the  Act  relating  to  rates  and  taxes  provided  for 
the  appointment  of  three  county  valuators,  to  be  called  the 
Board  of  Valuators,  who  should  revise  assessments  in  their 
counties,  and  the  rates  and  assessments  were  subject  to  be 
removed  by  certiorari  to  the  Supreme  Court  of  the  province. 

It  was  to  permit  of  appeals  in  such  cases  that  Sir  John 
Thompson  amended  24 (^)  R.S.  c.  139  (1886),  and  made 
provision  for  appeals  in  cases  of  certiorari  and  proJiihition. 

In  1889,  in  the  Province  of  Ontario  also  there  was  pro- 
vision in  the  Assessment  Act  for  an  assessment  appeal  being 
taken  to  a  Court  of  Revision  in  each  municipality,  and  an 
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S.41.  ^  appeal  lay  fron^.  this  Board  to  the  county  judge  (R.S.O., 
1887,  c.  193,  ss.  68-70),  and  by  section  7-4  the  decision  of 
the  county  judge  was  made  final  and  conclusive. 

Subsequently  the  Assessment  Act  was  amended,  and  in 
that  province  an  appeal  was  given  to  a  Board  of  county 
judges  where  the  assessment  amounted  to  twenty  thou- 
sand dollars.  By  60  V.  c.  45,  s.  70,  an  appeal  was  given 
from  the  decision  of  the  county  judges  to  the  Court  of 
Appeal. 

Upon  this  state  of  the  law  in  the  different  provinces  Sir 
John  Thompson,  in  March,  1889,  introduced  an  amendment 
to  the  Supreme  and  Exchequer  Courts  Act,  which  will  be 
found  as  24 (i)  of  the  old  Act,  and  in  so  doing  he  made 
use  of  the  following  words : — 

"The  facts  which  led  to  the  framing  of  this  section  are 
these.  Courts  are  actually  constituted  in  various  provinces 
for  the  purpose  of  regulating  the  assessment  of  property 
in  those  provinces,  and  it  has  been  the  practice  in  two  or 
three  of  the  provinces  of  late  years  to  give  those  courts, 
although  they  are  not  in  the  ordinary  sense  courts  of  justice 
and  although  sometimes  they  are  not  presided  over  by  pro- 
fessional men,  very  large  jurisdiction,  indeed.  In  some 
cases  it  has  been  brought  to  our  notice  that  adjudications 
have  been  made  by  these  courts  involving  taxation  to  the 
amount  of  tens  of  thousands  of  dollars  a  year.  There  is 
no  appeal  to  the  Supreme  Court  by  reason  of  the  fact  that 
these  courts  are  not  in  any  sense  superior  courts,  and  it  is 
provided  that  there  shall  only  be  an  appeal  from  a  superior 
court." 

No  case  under  this  section  was  brought  to  the  Supreme 
Court  until  1897,  when  an  appeal  was  taken  in  Toronto  v. 
Twonto  Street  Railway  Company,  27  Can.  S.C.R.  640. 

This  was  an  appeal  from  a  judgment  of  the  County 
Court  judges  above  mentioned,  and  at  this  time  there  was 
no  appeal  from  the  Board  of  County  Court  judges  to  the 
Court  of  Appeal. 

On  this  state  of  facts  the  appeal  was  quashed,  the  court 
holding  that  the  County  Court  judges  having  been 
appointed  by  the  Federal  Government,  they  did  not,  within 
the  meaning  of  this  section,  constitute  a  court  appointed 
*'by  provincial  or  municipal  authority."    Mr.  Justice  King 
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dissented  from  the  judgment  of  the  court,  and  held  that  S.  41. 
this  case  was  quite  within  the  purview  of  the  amendment  ^ap!fe™fg* 
giving  appellate  jurisdiction  to  the  Supreme  Court  in 
certain  assessment  cases.  The  above  decision  nullified 
the  effect  of  this  section  of  the  Supreme  and  Exchequer 
Courts  Act,  because  in  all  the  provinces  the  highest  court 
sitting  in  review  on  municipal  assessments  is  composed  of 
judges  either  of  the  County  Court  or  of  the  Superior  Court. 
To  give  effect  to  the  intention  of  Parliament  the  words 
of  the  section  "appointed  by  provincial  or  municipal 
authority"  by  the  commissioners  for  the  revision  of  the 
statute  were  altered  to  read  as  in  the  section  provided,  and 
the  objection  taken  by  the  Supreme  Court  in  the  above 
case  will  no  longer  apply. 

Ethier  v.  Ewing,  29  Can.  S.C.R.  446,  supra,  p.  148. 

In  quashing  the  appeal  in  this  case  the  Chief  Justice  in 
pronouncing  the  judgment  of  the  Court  said  that  the  judg- 
ment below  did  not  come  within  the  provisions  of  section 
24 (j)   (now  section  41). 

42.  Except  as  otherwise  provided  in  this  Act  or  in  the 
Act  providing  for  the  appeal,  no  appeal  shall  lie  to  the 
Supreme  Court  but  from  the  highest  court  of  last  resort 
having  jurisdiction  in  the  province  in  which  the  action, 
suit,  cause,  matter  or  other  judicial  proceeding  was  origi- 
nally instituted,  whether  the  judgment  or  decision  in  such 
action,  suit,  cause,  matter  or  other  judicial  proceeding  was 
or  was  not  a  proper  subject  of  appeal  to  such  highest  court 
of  last  resort :  Provided  that,  an  appeal  shall  lie  directly  to 
the  Supreme  Court  without  any  intermediate  appeal  being 
had  to  any  intermediate  court  of  appeal  in  the  province. 

(a.)  from  the  judgment  of  the  court  of  original  juris- 
diction by  consent  of  parties; 

(b.)  by  leave  to  the  Supreme  Court  or  a  judge  thereof 
from  any  judgment  pronounced  by  a  superior  court  of 
equity  or  by  any  judge  in  equitj%  or  by  any  superior  court 


152 


SUPREME    COURT   ACT. 


S.42. 

Appeals. 

Highest 
court  of 
final 
resort. 


in  any  action,  cause,  matter  or  other  judicial  proceeding  in 
the  nature  of  a  suit  or  proceeding  in  equity ;  and, 

(c.)  by  leave  of  the  Supreme  Court  or  a  judge  thereof 
from  the  final  judgment  of  any  superior  court  of  any 
province  other  than  the  Province  of  Quebec  in  any  action, 
suit,  cause,  matter  or  other  judicial  proceeding  originally 
commenced  in  such  superior  court.    R.S.,  c.  135,  s.  26. 

"Except  as  otherwise  provided  in  this  Act."  The 
exceptions  are  only  appeals  from  the  Court  of  Review  in 
Quebec,  under  section  40,  supra ;  Assessment  appeals  under 
section  41,  supra;  and  appeals  per  saltum  under  this 
section. 

"Or  in  the  Act  providing  for  the  appeal. ' '  This  excep- 
tion includes  criminal  appeals,  election  appeals,  admiralty 
appeals. 

"Whether  the  judgment  or  decision,  etc.,  was  or  was 
not  a  proper  subject  of  appeal  to  such  highest  court  of  last 
resort"  refers  to  cases  where  the  court  of  last  resort  has 
assumed  jurisdiction  and  given  judgment.  Vide  Blackford 
v.  McBain,  19  Can.  S.C.R.  42;  St.  Cunegonde  v.  Gougeon, 
25  Can.  S.C.R.  78. 


42  (a). 

Severn  v.  The  Queen,  2  Can.  S.C.R.  70. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  for  Ontario,  overruling  the  demurrer  of 
the  defendant  John  Severn  to  the  criminal  information 
filed  against  him  by  the  Attorney-General  of  the  said  pro- 
vince on  behalf  of  Her  Majesty  the  Queen  in  the  said  court 
on  the  23rd  day  of  January,  1877.  The  appeal  was  brought 
directly  to  the  Supreme  Court  by  consent  of  parties  under 
section  27  of  the  original  Supreme  &  Exchequer  Courts 
Act  (now  section  42(a)). 

Blackburn  v.  McCallum,  33  Can.  S.C.R.  65. 

The  question  in  this  case  to  be  determined  was  whether 
a  restraint  on  alienation  contained  in  a  will  was  valid.  The 
cause  was  heard  by  INIeredith,  C.J.,  upon  a  stated  case  pre- 
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pared  by  the  parties  pursuant  to  the  Judicature  Act  and  ^^^^^^/"'^^ 
Rules.    The  trial  judge  felt  himself  bound  by  a  decision  of  '  ^Zitum  by 
the  Court  of  Appeal  in  Earls  v.  3Ic Alpine,  6  A.R.  145.  The     consent, 
parties  thereupon  signed  a  consent  pursuant  to  section  26, 
sub-section  2  (now  42(a)),  that  an  appeal  should  be  taken 
direct  to  the  Supreme  Court  of  Canada  from  the  judgment 
of  Meredith,   C.J.,  and  the  case  was  accordingly  heard, 
although  no  intermediate  appeal  had  been  taken  to  the 
Court  of  Appeal  for  Ontario. 

42  (&)• 

The  appeals  provided  for  by  this  sub-section  are  equity 
cases,  and  the  word  "judgment"  there  includes  an  inter- 
locutory as  well  as  a  final  judgment. 

42  (c). 

Special  circumstances  must  be  shewn  before  the 
Supreme  Court  or  a  judge  thereof  will  grant  leave  to 
appeal  per  saltum. 

Bank  B.N. A.  v.  Walker,  Cout.  Dig.  88  (1882). 

**0n  appeal  brought  from  a  judgment  overruling 
demurrers  to  some  of  the  counts  of  a  declaration  only, 
while  re-hearing  was  pending  upon  an  order  to  enter  final 
judgment  on  the  whole  case  upon  the  verdict  rendered: 
Held,  that  as  the  judgment  on  the  demurrers  was  not  a 
final  judgment  the  appeal  must  be  quashed  for  want  of 
jurisdiction,  but  on  the  application  of  the  appellant, 
made  at  the  same  time  as  the  motion  to  quash,  leave  was 
given  to  appeal  per  saltum  (after  the  expiration  of  the  30 
days  limited  by  the  Act)  on  the  whole  case  upon  terms,  and 
the  deposit  already  made  in  court  was  ordered  to  remain 
on  deposit  to  avail  as  security  for  this  appeal."  For  full 
statement  of  facts,  vide   Cass.  Dig  (2  ed.),  p.  214. 

This  decision  so  far  as  it  is  an  authority  for  the  Supreme 
Court  extending  the  time  within  which  an  appeal  may  be 
brought  to  the  Supreme  Court,  must  be  taken  as  overruled 
by  Stuart  v.  Skulthorpe,  1894;  Roberts  v.  Donovan,  1895, 
and  Barrett  v.  Syndicat  Lionnais  du  Klondyke,  33  Can. 
S.C.R.  667,  infra,  p.  339. 
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s.  42(c).  Schultz  V.  Wood,  6  Can.  S.C.R.  585. 

AdDGJvIs  'D€f 

saltum  by         The  Chief  Justice  of  the  Supreme  Court,  under  section 
leave.  Q  of  the  Supreme  Court  Amendment  Act  of  1879,  allowed 

an  appeal  direct  to  the  Supreme  Court  of  Canada,  it  being 
shewn  that  there  were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  plaintiff  (Chief  Justice)  and  Dubuc,  J., 
from  whose  decree  the  appeal  was  brought. 

Sewell  V.  British  Columbia  Towing  Co.,  Cout.  Dig.  112 
(1881). 

Upon  an  application  for  leave  to  appeal  direct  from  the 
judgment  of  Begbie,  C.J.,  without  intermediate  appeal,  the 
affidavit  set  out  that  in  British  Columbia  the  court  of  final 
resort  consisted  of  five  judges,  two  of  whom  had  been  pre- 
viously engaged  as  counsel  in  the  cause,  and  refused  to 
adjudicate;  that  another  judge  was  absent  and  it  was 
uncertain  if  he  ever  would  resume  judicial  functions;  that 
a  new  Administration  of  Justice  Act,  1881,  had  recently 
come  into  operation,  but  no  rules  had  been  made  thereunder 
and  section  28  of  said  Act  required  three  judges  to  con- 
stitute a  quorum  of  the  full  Court  to  be  held  only  once  in 
each  year.  Fournier,  J.,  in  Chambers  referred  the  appli- 
cation to  the  full  Court.  Held,  that  the  circumstances  dis- 
closed did  not  warrant  the  Court  in  granting  the  applica- 
tion.   Motion  refused  with  $20  costs. 

Lewin  v.  Wilson,  9  Can.  S.C.R.  637. 

In  this  case  leave  to  appeal  per  saltum  to  the  Supreme 
Court  of  Canada  from  the  Supreme  Court  in  Equity  of 
New  Brunswick  was  granted  by  the  judge  of  the  Supreme 
Court  in  Equity  of  New  Brunswick,  Hon.  A.  L.  Palmer, 
without  an  intermediate  appeal  to  the  Supreme  Court  of 
New  Brunswick.  No  exception  to  the  validity  of  this  order 
was  taken  in  the  Supreme  Court  and  it  is  questionable  if 
the  attention  of  the  Court  was  called  to  the  fact  that  a 
judge  of  the  court  below  and  not  of  the  Supreme  Court 
had  granted  leave  to  appeal  per  saltum.  It  is  stated  in 
Lewin  v.  Howe,  14  Can.  S.C.R.  722,  that  this  appeal  had 
come  to  the  Supreme  Court  by  consent,  but  the  order  of  the 
judge  of  the  Equity  Court  expressly  states  that  it  was  made 
under  the  Supreme  Court  Amendment  Act  of  1879,  which 
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contains  the  provision  relating  to  per  saltum  appeals,  while  S.  42(c). 

the  previous  statute  allowing  appeal  direct  to  the  Supreme  ^^Simby 

Court  from  the  court  of  first  instance  is  contained  in  the  leave, 
original  Supreme  &  Exchequer  Courts  Act  of  1875. 

Lewin  V.  Howe,  14  Can.  S.C.R.  722. 

The  judgment  of  the  Supreme  Court  of  Canada  in 
Lewin  v.  Wilson  having  been  reversed  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  the  plaintiffs- being  dis- 
satisfied with  the  form  of  the  decree  made  by  the  judge  in 
equity  for  the  purpose  of  carrying  out  the  judgment  of  the 
Judicial  Committee,  an  application  was  made  to  the  Regis- 
trar of  the  Supreme  Court  for  leave  to  appeal  per  saltum 
from  the  Supreme  Court  in  Equity  to  the  Supreme  Court 
of  Canada,  alleging  that  the  time  for  appealing  to  the 
Supreme  Court  of  New  Brunswick  had  elapsed;  that  the 
cause  had  never  been  before  the  Supreme  Court  of  New 
Brunswick ;  that  owing  to  arrears  of  business  in  that  court 
the  hearing  could  not  be  had  for  several  months  and  the 
delay  would  seriously  affect  the  plaintiff's  interests;  that 
the  action  had  been  commenced  upwards  of  six  years  pre- 
vious to  that  date,  and  that  owing  to  the  defendant's  oppo- 
sition the  plaintiffs  had  been  unable  to  collect  the  amount 
of  their  debt.  The  application  was  referred  by  the  Regis- 
trar to  the  Court,  when  leave  to  appeal  per  saltum  was 
granted,  Taschereau  and  Gwynne,  JJ.,  dissenting. 

Moffatt  V.  Merchants  Bank,  11  Can.  S.C.R.  46. 

Leave  to  appeal  per  saltum  from  judgment  of  the 
Chancery  Division  of  the  High  Court  (Ontario),  granted 
by  Gwynne,  J.,  on  the  ground  that  the  Court  of  Appeal 
would  be  bound  by  a  previous  decision  of  its  own,  whereas 
the  appellant  sought  to  avoid  the  effect  of  that  decision  in 
the  present  action. 

Dumoulin  v.  Langtry,  13  Can.  S.C.R.  258. 

The  plaintiff  Langtry  having  recovered  a  judgment 
against  the  defendant  Dumoulin,  the  Rector  of  St.  James' 
Church,  Toronto,  which  was  affirmed  by  the  Chancery 
Divisional  Court,  the  defendant  refused  to  appeal  to  the 
Court  of  Appeal  although  requested  to  do  so  by  his  church- 
wardens.    The  latter  applied  to  the  Court  of  Appeal  for 


156  SUPREME   COURT   ACT. 

S.  42^c).      leave  to  appeal  in  their  own  name  or  in  the  name  of  the 
^^saliumhy  I^^ctor  as  their  trustee,  claiming  that  they  had  interests 
leave.  separate  from  those  of  the  Rector.    This  application  being 

refused  by  the  Court  of  Appeal,  they  applied  to  the 
Supreme  Court  for  leave  to  appeal  per  saltiim  from  the 
judgment  of  the  Chancery  Divisional  Court,  which  was 
granted  upon  a  proper  indemnity  being  given  to  Dumoulin. 

Kyle  V.  The  Canada  Company,  15  Can.  S.C.R.  188. 

Upon  an  application  for  leave  to  appeal  to  the  Supreme 
Court  from  the  judgment  of  the  trial  judge  without  any 
intermediate  appeal  to  the  Divisional  Court  or  the  Court 
of  Appeal  for  Ontario,  Held,  per  Strong,  J.,  that  this  section 
authorizes  an  order  being  made  in  a  proper  case  as  well 
w^here  the  proceeding  in  the  court  below  is  an  action  at  law 
as  where  it  is  a  suit  in  equity.  That  leave  may  be  granted 
from  the  judgment  of  the  trial  judge  as  well  as  from  the 
judgment  of  the  Divisional  Court ;  that  it  was  not  a  ground 
for  allowing  an  appeal  per  saltum  because  the  Court  of 
Appeal  had  in  another  case  decided  the  point  in  dispute, 
and  that  this  case  differed  from  Moffatt  v.  Merchants 
Bank,  11  Can.  S.C.R.  46,  in  that  in  the  latter  case  the  Court 
of  Appeal  had  not  only  decided  the  same  legal  question 
which  the  proposed  appellant  sought  to  raise,  but  had 
decided  it  upon  the  same  actual  state  of  facts  and  virtually 
upon  the  same  evidence,  oral  and  documentary,  as  that 
upon  which  the  decision  which  it  was  proposed  to  appeal 
from  had  proceeded. 

Hislop  V.  McGillivray,  15  Can.  S.C.R.  191. 

Per  Henry,  J. :  Held,  that  it  was  not  a  ground  for  grant- 
ing an  appeal  per  saltum,  that  the  Court  of  Appeal  below 
in  another  case  had  decided  the  same  point  as  arose  in  the 
present  case. 

Attorney-General  v.  Vaughan  Boad  Co.,  Cass.  Prac.  (2 
ed.)   37. 

Leave  to  appeal  per  saltum  directly  from  a  decision  of 
the  Chancellor  of  Ontario  Avas  granted  where  it  appeared 
that  the  Court  of  Appeal  had  already  given  a  decision 
upon  the  merits  by  its  order  on  an  application  for  an 
injunction  in  the  case. 
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Bartram  v.  London  West,  24  Can.  S.C.R.  705.  S. 42(c). 

Appeals  per 

In  this  case  a  judgment  in  favour  of  the  plaintiff  cor-      saltumhj 
poration  was  affirmed  by  the  Divisional  Court.    No  appeal      leave, 
lay  to  the  Court  of  Appeal  except  by  leave  of  that  court, 
which  was  refused.     An  application  to  the  Registrar  for 
leave  to  appeal  per  saltum  was  refused  and  his  decision,  on 
appeal  to  the  Court,  was  affirmed. 

Lewis  V.  City  of  London,  Cass.  Prac.  (2  ed.)  37. 

On  January  13th,  1896,  an  application  for  leave  to 
appeal  per  saltum,  was  made  to  the  Registrar  sitting  as  a 
judge  in  Chambers,  in  a  case  of  Lewis  v.  The  City  of  Lon- 
don, based  on  the  ground  that  it  had,  in  effect,  been  already 
decided  by  the  Court  of  Appeal  in  another  case  of  Lewis 
(the  same  appellant)  v.  Alexander.  The  Registrar  refused 
to  make  the  order  inasmuch  as,  though  the  two  cases  might 
have  been  identical  as  to  the  facts,  the  questions  of  law 
were  not  the  same,  and  to  allow  the  appeal  per  saltiim  they 
must  be  identical  in  both  respects. 

Farquharson  v.  The  Imperial  Oil  Co.,  30  Can.  S.C.R. 

188. 

Section  77,  sub-section  2,  of  the  Judicature  Act 
(Ontario)  provides  that  a  party  appealing  to  the  Divis- 
ional Court  instead  of  the  Court  of  Appeal  in  a  case  in 
which  the  appellant  has  an  option  as  to  which  court  he  will 
select,  no  appeal  is  open  to  such  party  from  the  Divisional 
Court  to  the  Court  of  Appeal.  Held,  that  the  Supreme 
Court  under  this  section  can  in  such  case  grant  leave  to 
appeal  per  saltum  from  the  Divisional  Court  to  the 
Supreme  Court  of  Canada.  Referred  to  in  Ontario  Mining 
Co.  V.  Seyhold,  31  Can.  S.C.R.  125,  infra.  But  see  Ottawa 
Electric  Co.  v.  Brennan,  infra. 

Ontario  Mining  Co.  v.  Seyhold,  31  Can.  S.C.R.  125. 

Held,  that  the  fact  that  an  important  question  of  con- 
stitutional law  was  involved,  and  that  neither  party  would 
be  satisfied  with  the  judgment  of  the  Court  of  Appeal, 
afforded  sufficient  ground  for  granting  leave  to  appeal  per 
saltum. 
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S. 42(c).  Ottawa  Electric  v.  Brennan,  31  Can.  S.C.R.  312. 

.Appeals  per 
saltum  by         Held,  that  the  case  was  not  one  in  which  leave  to  appeal 
leave.  ^g,,  g^n^iyy^  could  be  granted  as  it  was  not  shewn  that  there 

was  any  right  of  appeal  to  the  Court  of  Appeal  which  was 
necessary  to  give  jurisdiction. 

The  decision  of  a  judge  on  an  application  for  leave  to 
appeal  per  saltum  is  not  subject  to  review  by  the  full  Court. 
Vide  Kaij  v.  Briggs,  22  L.R.,  Q.B.D.  343 ;  Lane  v.  Esdale, 
1891,  A.C.  210:  Ex  parte  Stevenson,  1892,  1  Q.B.D.  394; 
Farquharson  v.  Imperial  Oil  Co.,  30  Can.  S.C.R.  188,  at  p. 
201. 

Applications  for  leave  to  appeal  per  saltum  are  made  in 
the  first  place  to  the  Registrar  sitting  as  a  judge  in  Cham- 
bers, and  his  decision  is  subject  to  review  by  a  judge  of 
the  court  sitting  in  Chambers.  Farquharson  v.  Imperial 
Oil  Co.,  30  Can.  S.C.R.  188. 

43.  Notwithstanding  anything  in  this  Act  contained 
the  court  shall  also  have  jurisdiction  as  provided  in  any 
other  Act  conferring  jurisdiction.    R.S.,  c.  135,'  s.  25, 

Provision  for  an  appeal  to  the  Supreme  Court  is  given 
by  a  number  of  public  and  private  statutes. 

In  Criminal  Cases — The  Criminal  Code,  infra,  p.  531. 

In  Exchequer  &  Admiralty  Cases — The  Exchequer 
Court  Act.  infra,  p.  479. 

In  Election  Cases — The  Controverted  Elections  Act,. 
infra,  p.  491. 

In  Winding-up  Cases — The  Winding-up  Act,  infra,  p. 
525. 

The  Board  of  Railway  Commissioners — The  Railway 
Act,  infra,  p.  517. 

44.  Except  as  provided  in  this  Act  or  in  the  Act  pro- 
viding for  the  appeal,  an  appeal  shall  lie  only  from  final 
judgments  in  actions,  suits,  causes,  matters  and  other 
judicial  proceedings  originally  instituted  in  the  Superior 
Court  of  the  Province  of  Quebec,  or  originally  instituted  ia 
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a  superior  court  in  any  of  the  provinces  of  Canada  other  ^    S^44. 

than  the  Province  of  Quebec.    R.S.,  c.  135,  s.  28.  from 

Superior 

"Except  as  provided  in  this  Act"  refers  to  the  excep-     C*'"'"*^- 
tions  contained  in  sections  37  and  38,  supra. 

"  Or  in  the  Act  providing  for  the  appeal. ' '  This  applies 
in  Election  cases,  Admiralty  cases,  etc. 

45.  No  appeal  shall  lie  from  any  order  made  in  any 
action,  suit,  cause,  matter  or  other  judicial  proceeding 
made  in  the  exercise  of  the  judicial  discretion  of  the  court 
or  judge  making  the  same;  but  this  exception  shall  not 
include  decrees  and  decretal  orders  in  actions,  suits,  causes, 
matters  or  other  judicial  proceedings  in  equity,  or  in  actions 
or  suits,  causes,  matters  or  other  judicial  proceedings  in 
the  nature  of  suits  or  proceedings  in  equity  instituted  in 
any  superior  court.    R.S.,  c.  135,  s.  27. 

Discretion  in  cases  of  new  trials. 

Section  22  of  the  original  Supreme  &  Exchequer  Courts 
Act  read  as  follows: — 

"When  the  application  for  a  new  trial  is  upon  matters 
of  discretion  only,  as  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  or  otherwise,  no  appeal  to 
the  Supreme  Court  shall  be  allowed."  ^n*/ 

This  section  was  repealed  in  1880  by  43  V^  s.  4,  and 
the  following  substituted  therefor: — 

"In  all  cases  of  appeal  the  Court  may  in  its  discretion 
order  a  new  trial  if  the  ends  of  justice  may  seem  to  require 
it,  although  such  new  trial  may  be  deemed  necessary  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence.   Now  sec.  52,  infra,  p.  230. 

The  following  cases  were  decided  before  the  repeal  of 
old  section  22: — 

BoaJc  V.  Merchants'  Marine  Ins.  Co.,  1  Can.  S.C.R.  110. 

Under  section  22  of  the  Supreme  &  -Exchequer  Courts 

Act,  no  appeal  lies  from  the  judgment  of  a  court  granting 
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S.45.       a  new  trial,  on  the  ground  that  the  verdict  was  against 
^discretion   '^"^^  weight  of  evidence,  that  being  a  matter  of  discretion. 
Vide  Moore  v.  Connecticut  Mutual,  supra,  p.  96. 
Vide  McGowan  v.  Mockler,  Cout.  Dig.  122. 

The  following  eases  were  decided  after  the  Amendment 
of  1880  and  before  the  amendment  of  54-55  V.  c.  25,  s.  % 
(1891),  which  gave  an  appeal  Avithout  the  limitation  that 
the  ease  must  be  one  in  which  the  trial  judge  had  erred  in 
a  matter  of  law.     Vide  notes  to  section  38,  supra. 

Eureka  Woollen  Mills  Co.  v.  Moss,  11  Can.  S.C.E.  91. 

Held,  that  the  Supreme  Court  will  not  hear  an  appeal 
from  a  judgment  of  the  court  below,  in  the  exercise  of  its 
discretion  ordering  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence. 

Vide  0' Sullivan  v.  Lake,  16  Can.  S.C.R.  636. 

Barrington  v.  Scottish  Union,  18  Can.  S.C.R.  615. 

On  the  findings  of  the  jury,  the  Court  of  Review 
refused  to  enter  a  verdict  for  either  party,  but  granted 
a  new  trial,  and  were  influenced  in  coming  to  this  conclu- 
sion by  the  belief  that  the  answer  to  one  of  the  questions 
was  insufficient  to  enable  it  to  dispose  of  the  interests  of 
the  parties  on  the  findings  of  the  jury  as  a  whole.  The 
Court  of  Queen's  Bench  affirmed  this  judgment.  An 
appeal  to  the  Supreme  Court  of  Canada  was  quashed. 
Held,  per  Strong,  J.:  "The  Court  of  Queen's  Bench  did 
what  it  had  a  perfect  right  to  do  in  the  exercise  of  its 
discretion,  without  subjecting  its  judgment  to  be  reviewed 
on  appeal  to  this  Court. ' ' 

Accident  Ins.  Co.  v.  McLachlan,  18  Can.  S.C.R.  627. 

In  this  case  both  parties  moved  before  the  Court  of 
Review  for  judgment  on  the  findings  of  the  jury,  and  the 
defendant's  motion  was  granted  and  the  action  dismissed. 
On  appeal  to  the  Court  of  Queen's  Bench  both  parties 
claimed  to  have  judgment  entered  in  their  favour  on  the 
findings  of  the  jury,  but  the  court  rejected  both  motions, 
and  suo  motu  ordered  a  new  trial.  An  appeal  to  the 
Supreme  Court  was  quashed,  the  Court  holding  that  the 
order  for  a  new  trial  bv  the  court  below  had  been  made  in 
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the  exercise  of  its  discretion  for  the  purpose  of  eliciting       S.45. 
further  information  as  to  the  facts,  and  that  no  appeal  "^"diScretion. 
would  lie  to  the  Supreme  Court. 

Molson  V.  Barnard,  18  Can.  S.C.R.  622. 

The  Court  of  Queen's  Bench  reversed  the  judgment  of 
the  Superior  Court  which  quashed  a  seizure  before  judg- 
ment taken  by  the  plaintiff  against  the  defendant  on 
monies  in  the  hands  of  a  third  party.  The  defendant  took 
proceedings  to  quash  the  seizure  on  various  grounds,  and 
succeeded  in  the  Superior  Court.  In  reversing  the  judg- 
ment of  the  Superior  Court  the  Court  of  Queen's  Bench 
ordered  that  the  hearing  of  the  petition  contesting  the 
seizure  should  be  proceeded  with  at  the  same  time  as  the 
hearing  of  the  main  action,  and  for  this  purpose  directed 
that  the  petition  should  be  joined  to  the  said  action  to  be 
decided  at  the  same  time  as  the  merits  of  the  action.  Upon 
a  motion  to  quash  an  appeal  to  the  Supreme  Court,  Held, 
that  the  Court  of  Queen's  Bench  in  reversing  the  judg- 
ment of  the  Superior  Court  did  so  without  adjudicating 
upon  the  petition  or  upon  the  respondent's  right  to  a 
seizure  before  judgment,  and  simply  ordered  that  the 
merits  of  the  proceeding  and  of  the  action  should  be  tried 
together,  and  that  the  case  was  not  appealable. 

Discretion  in  other  matters. 

Gladwin  v.  Cummings,  Cout.  Dig.  88. 

Action  of  replevin  to  recover  125  barrels  of  flour. 
Plaintiffs  were  indorsees  of  a  bill  of  lading  of  the  goods, 
which  were  held  by  the  defendant  as  freight  agent  of  the 
I.C.R.  at  Truro.  The  action  was  begun  and  the  goods  were 
replevied  and  the  writ  was  served  on  9th  April,  1881.  A 
default  was  marked  on  25th  April.  1881.  On  10th  Sept., 
1881,  plaintiffs'  attorney  issued  a  writ  of  inquiry  under 
which  damages  were  assessed  under  R.S.N.S.  (4  ser.)  c. 
94,  s.  56.  An  order  nisi  to  remove  the  default  and  let  in 
defendant  to  defend,  was  taken  out  on  11th  Oct..  1881, 
and  discharged  with  costs.  The  judgment  being  affirmed 
on  appeal  (4  Russ.  &  Geld.  168).  R.S.N.S.  (4  ser.)  c.  94, 
s.  65,  enacts  that  it  shall  be  lawful  for  the  court  or  a 
judge  at  any  time  within  one  rear  after  final  judgment, 
11 
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S.45.  to  let  in  defendant  to  defend  upon  application  supported 
"discretion,  ^y  satisfactory  affidavits  accounting  for  his  non-appear- 
ance, and  disclosing  a  defence  upon  the  merits,  etc.  Held, 
that  the  judgment  appealed  from  was  not  a  final  judg- 
ment within  the  meaning  of  section  3  of  the  Supreme 
Court  Amendment  Act  of  1879  and  was  not  appealable. 
Held,  also  that  if  the  Court  could  entertain  the  appeal, 
the  matter  was  one  of  procedure  and  entirely  within  the 
discretion  of  the  court  below,  and  this  Court  would  not 
interfere.    Appeal  dismissed  with  costs. 

Jones  V.  Tuck,  11  Can  S.C.R.  197. 

The  cause  was  referred  by  the  Supreme  Court  of  New 
Brunswick  at  Nisi  Prius  to  arbitration,  the  award  to  be 
entered  on  the  postea  as  a  verdict  of  a  jury.  After  the 
award  the  appellants  obtained  a  judge's  order  for  a  stay 
of  proceedings,  and  for  the  cause  to  be  entered  on  the 
motion  paper  of  the  court  below,  to  enable  the  appellants 
to  move  to  set  aside  the  award  and  obtain  a  new  trial,  on 
the  ground  that  the  arbitrators  had  improperly  taken  evi- 
dence after  the  case  before  them  was  closed.  Before  the 
term  in  which  the  motion  was  to  be  heard,  appellants 
abandoned  that  portion  of  the  order  directing  the  cause 
to  be  placed  on  the  motion  paper,  and  gave  the  usual 
notice  of  motion  to  set  aside  the  award  and  i^ostea,  and  for 
a  new  trial,  which  motion,  by  the  practice  of  the  court, 
would  be  entered  on  the  special  paper.  Defendant,  in 
opposing  such  motion,  took  the  preliminary  objection  that 
the  judge's  order  should  be  rescinded  before  plaintiffs 
could  proceed  on  their  notice,  and  presented  affidavits  on 
the  merits,  and  plaintiffs  requested  leave  to  read  affidavits 
in  reply,  claiming  that  defendant's  affidavits  disclosed  new 
matter.  This  the  court  refused,  and  dismissed  the  motion, 
the  majority  of  the  judges  holding  that  plaintiffs  were 
bound  by  the  order  of  the  judge,  and  could  not  proceed  on 
the  special  paper  until  that  order  was  rescinded,  the 
remainder  of  the  court  refusing  the  application  on  the 
merits.    23  N.B.R.  447. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held, 
reversing  the  judgment  of  the  court  below,  that  the  cause 
was  rightly  on  the  special  paper,  and  should  have  been 
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heard  on  the  merits,  and  the  court  should  have  exercised       S.  45. 
its  discretion  as  to  the  reception  or  rejection  of  affidavits  "^"discretion 
in  reply;  Strong,  J.,  dissenting,  on  the  ground  that  such 
an  appeal  should  not  be  heard,  and  also  because  on  the 
merits  the  appeal  should  fail. 

Per  Ritchie,  C.J. — A  court  of  appeal  ought  not  to  differ 
from  a  court  below  on  a  matter  of  discretion,  unless  it  is 
made  absolutely  clear  that  such  discretion  has  been  wrongly 
exercised.  Con.  Stats.  (N.B.)  c.  37,  s.  173,  applies  as  well 
to  motions  for  new  trials,  where  the  grounds  upon  which 
the  motion  is  based  are  supported  by  affidavits,  as  in  other 
cases.  It  makes  no  distinction,  but  applies  to  all  "motions 
founded  on  affidavits." 

In  re  O'Brien,  16  Can.  S.C.R.  197. 

The  decision  of  a  provincial  court  in  a  case  of  con- 
structive contempt  is  not  a  matter  of  discretion  in  which 
an  appeal  is  prohibited  by  section  27  (now  section  45). 
The  Supreme  Court  has  jurisdiction  to  entertain  such  an 
appeal  from  the  judgment  of  the  Court  of  Appeal  of  the 
province,  not  only  under  section  24  (a)  (now  section  36) 
of  the  Supreme  &  Exchequer  Courts  Act,  as  a  final  judg- 
ment in  an  action  or  suit,  but  also  under  sub-section  1  of 
section  26  (now  section  42)  as  a  final  judgment  "in  a 
matter  or  other  judicial  proceeding." 

Virtue  v.  Hayes,  In  re  Clark,  16  Can.  S.C.R.  721. 

Judgment  was  recovered  in  Virtue  v.  Hayes  to  realize 
mechanics'  liens  and  C,  the  owner  of  the  land  on  which 
the  work  was  done,  petitioned  to  have  judgment  set  aside 
as  a  cloud  upon  his  title.  On  this  petition  an  order  was 
made  allowing  C.  to  come  in  and  defend  the  action  on 
terms,  which  not  being  complied  with,  the  petition  was 
dismissed  by  the  Divisional  Court  and  the  Court  of  Appeal. 
Held,  that  the  judgment  appealed  from  was  not  a  final 
judgment  within  the  meaning  of  section  24  (a)  of  the 
Supreme  &  Exchequer  Courts  Act,  or,  if  it  was  it  was  a 
matter  in  the  judicial  discretion  of  the  court,  from  which, 
by  section  27,  no  appeal  lies  to  the  Supreme  Court  of 
Canada. 
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S.  45.  Morris  v.  London  &  Canadian  Loan,  19  Can.  S.C.E. 

Judicial  aoa 


disci'etion. 


Per  Patterson,  J. — An  order  allowing  judgment  to  be 
entered  on  a  specially  endorsed  writ,  is  one  in  the  exercise 
of  judicial  discretion,  and  no  appeal  lies  therefrom. 

Maritime  Bank  v.  Stewart,  20  Can.  S.C.R.  105. 

An  order  having  been  made  by  a  judge  of  the  High 
Court  of  Ontario  staying  proceedings  in  an  action  in 
Ontario,  owing  to  bankruptcy  proceedings  then  pending 
in  England,  this  order  was  affirmed  by  the  Divisional  Court 
and  the  Court  of  Appeal. 

Held,  that  this  order  was  not  a  final  judgment  from 
which  an  appeal  would  lie  to  the  Supreme  Court  of  Canada. 

Held,  per  Patterson,  J.,  that  if  it  were  a  final  judgment 
the  order  plaintiffs  wished  to  get  rid  of  was  made  in  the 
exercise  of  judicial  discretion  as  to  which  section  27  (now 
section  45)  of  the  Supreme  Court  Act  does  not  allow  an 
appeal. 

McGugan  v.  McGugan,  21  Can.  S.C.R.  267. 

By  R.S.O.  (1887)  c.  147,  s.  42,  any  person  not  charge- 
able as  the  principal  party  who  is  liable  to  pay  or  has  paid 
a  solicitor's  bill  of  costs  may  apply  to  a  judge  of  the  High 
Court  or  of  the  County  Court  for  an  order  of  taxation. 
In  an  action  against  school  trustees,  a  ratepayer  of  the 
district  applied  to  a  judge  of  the  High  Court  for  an  order 
under  this  section  to  tax  the  bill  of  the  solicitor  of  the 
plaintiff,  who  had  recovered  judgment.  The  application 
was  refused,  but  on  appeal  to  the  Divisional  Court  this 
judgment  was  reversed  (21  O.R.  289).  There  was  no 
appeal  as  of  right  from  the  latter  decision,  but  on  leave 
to  appeal  being  granted  it  was  reversed  and  the  original 
judgment  restored  (19  Ont.  App  R.  56).  Held,  per  Pat- 
terson, J.  The  making  or  refusing  to  make  the  order 
applied  for  is  a  matter  of  discretion  and  the  case  therefore 
not  appealable. 

Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

The  Supreme  Court  of  Canada,  on  appeal  from  a  deci- 
sion affirming  the  report  of  a  referee  in  a  suit  to  remove 
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executors  and  trustees  which  report  disallowed  items  in       S.45. 
accounts  previously  passed  by  the  Probate  Court,  will  not     d^gcretion 
reconsider  the  items  so  dealt  with,  two  courts  having  pre- 
viously exercised  a  judicial  discretion  as  to  the  amounts, 
and  no  question  of  principle  being  involved. 

Toivnship  of  Colchester  South  v.  Valacl,  24  Can.  S.C.R. 
622. 

In  an  action  by  V.  against  a  municipality  for  damages 
from  injury  to  property  by  the  negligent  construction  of 
a  drain,  a  reference  was  ordered  to  an  official  referee  "for 
inquiry  and  report  pursuant  to  section  101  of  the  Judica- 
ture Act  and  rule  552  of  the  High  Court  of  Justice. ' '  The 
referee  reported  that  the  drain  was  improperly  constructed 
and  that  V.  was  entitled  to  $600  damages.  The  munici- 
pality appealed  to  the  Divisional  Court  from  the  report, 
and  the  court  held  that  the  appeal  was  too  late,  no  notice 
having  been  given  within  the  time  required  by  Con.  Rule 
848,  and  refused  to  extend  the  time  for  appealing.  A 
motion  for  judgment  on  the  report  was  also  made  by  V. 
to  the  court  on  which  it  was  claimed  on  behalf  of  the 
municipality  that  the  whole  case  should  be  gone  into  upon 
the  evidence,  which  the  court  refused  to  do.  Held,  affirm- 
ing the  decision  of  the  Court  of  Appeal,  that  the  appeal  not 
having  been  brought  within  one  month  from  the  date  of 
the  report,  as  required  by  Cons.  Rule  848,  it  was  too  late; 
that  the  report  had  to  be  filed  by  the  party  appealing 
before  the  appeal  could  be  brought,  but  the  time  could  not 
be  enlarged  by  his  delay  in  filing  it;  and  that  the  refusal 
to  extend  the  time  was  an  exercise  of  judicial  discretion 
with  which  the  Supreme  Court  would,  not  interfere. 

Williams  v.  Leonard,  26  Can  S.C.R.  406. 

The  question  in  issue  in  this  case  was  the  possession 
of  a  certain  chattel.  The  plaintiff  made  title  as  well 
by  a  chattel  mortgage  as  by  purchase  from  the  manufac- 
turer. The  defendants  simply  claimed  to  be  a  bond  fide 
purchaser  for  value,  and  did  not  attack  in  their  plea  the 
validity  of  the  chattel  mortgage.  At  the  trial  the  defend- 
ants applied  to  amend  by  alleging  that  the  chattel  mort- 
gage was  void  under  a  section  of  the  Bills  of  Sale  Act, 
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T  (V'-^^]'  ^^^*  *^^  amendment  was  refused.  On  appeal  the  Divisional 
discretion,  ^ourt  allowed  the  amendment  and  their  judgment  was 
affirmed  by  the  Court  of  Appeal.  On  appeal  to  the 
Supreme  Court  it  was  held  that  the  order  granting  leave 
to  amend  would  not  be  interfered  with  whatever  opinion 
the  Court  might  have  as  to  the  propriety  of  amendment, 
such  an  order  being  a  matter  of  procedure  within  the  dis- 
cretion of  the  court  below. 

City  of  Kingston  v.  Drennan,  27  Can.  S.C.R.  46. 

An  appellate  court  should  not  interfere  with  the  discre- 
tion exercised  by  the  trial  judge  in  dispensing  with  notice 
of  action  against  a  municipal  corporation  guilty  of 
gross  negligence  as  provided  by  the  Ontario  Municipal 
Act  in  respect  to  the  condition  of  winter  sidewalks.  (23 
Ont.  App.  R.  406,  affirmed.) 

O'Donohoe  v.  Bourne,  27  Can.  S.C.R.  654. 

After  judgment  has  been  entered  by  default  in  an 
action  in  the  High  Court  of  Justice,  it  is  in  the  discretion 
of  the  Master  in  Chambers  to  grant  or  refuse  an  application 
by  the  defendant  to  have  the  proceedings  re-opened.  No 
appeal  lies  to  the  Supreme  Court  from  such  a  discretion- 
ary order. 

Smith  V.  St.  John  City  Ely.  Co. 

Consolidated  Electric  Co.  v.  Atlantic  Trust  Co. 

Consolidated  Electric  Co.  v.  Pratt,  28  Can.  S.C.R.  603. 

It  is  only  when  some  fundamental  principle  of  justice 
has  been  ignored  or  some  other  gross  error  appears  that 
the  Supreme  Court  will  interfere  with  the  discretion  of 
provincial  courts  in  awarding  or  withholding  costs. 

Lord  v.  The  Queen,  31  Can.  S.C.R.  165. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench,  Quebec,  whereby  that  court,  ex  mero  motu, 
dismissed  the  petitioner's  appeal  from  the  judgment  of 
the  Superior  Court,  holding  that  the  delay  in  proceeding 
with  the  appeal  allowed  by  law  had  expired  prior  to  the 
inscription  in  appeal  and  that  the  court  was  without  juris- 
diction to  entertain  it,  and  could  not  acquire  any  such  jur- 
isdiction by  consent  of  parties;  and  that  the  order  of  the 
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Lieutenant-Governor   in   Council   waiving   the    delay    and       S.45. 
consenting  to  the  appeal  being  heard  was  ultra  vires.  "discretion 

Held,  the  provisions  of  articles  1020  and  1209  C.P.Q., 
limiting  the  time  for  inscription  and  prosecution  of  appeals 
to  the  Court  of  Queen's  Bench,  are  not  conditions  precedent 
to  the  jurisdiction  of  the  court  to  hear  the  appeal 
and  they  may  therefore  be  waived  by  the  respond- 
ent. Cimon  v.  The  Queen,  23  Can.  S.C.R.  62,  referred  to. 
Compare  Park  Iron  Gate  Co.  v.  Coates,  L.R.  5  C.P.  634. 

Price  V.  Fraser,  31  Can.  S.C.R.  505. 

Between  the  hearing  of  a  case  and  the  rendering  of 
the  judgment  in  the  trial  court,  the  defendant  died.  His 
solicitor  by  inadvertence  inscribed  the  case  for  revision 
in  the  name  of  the  deceased  defendant.  The  plaintiffs 
allowed  a  term  of  the  Court  of  Review  to  pass  without 
noticing  the  irregularity  of  the  inscription,  but,  when  the 
case  was  ripe  for  hearing  on  the  merits,  gave  notice  of 
motion  to  reject  the  inscription.  The  executors  of  the 
deceased  defendant  then  made  a  motion  for  permission  to 
amend  the  inscription  by  substituting  their  names  cs  qualite 
The  Court  of  Review  allowed  the  plaintiffs'  motion  as  to 
costs  only,  permitted  amendment  and  subsequently  reversed 
the  trial  court  judgment  on  the  merits.  The  Court  of 
King's  Bench  (appeal  side)  reversed  the  judgment  of  the 
Court  of  Review  on  the  ground  that  it  had  no  jurisdiction 
to  allow  the  amendment  and  hear  the  case  on  its  merits 
and  that,  consequently,  all  the  orders  and  judgments  given 
were  nullities.  Held,  reversing  the  judgment  appealed 
from  (Q.R.  10  K.B.  511),  the  Chief  Justice  and  Tascher- 
eau,  J.,  dissenting,  that  the  Court  of  Review  had  jurisdic- 
tion to  allow  the  amendment  and  that,  as  there  had  been 
no  abuse  of  discretion  and  no  parties  prejudiced,  the  Court 
of  King's  Bench  should  not  have  interfered. 

Porter  v.  PeltoiK  33  Can.  S.C.R.  449. 

The  Supreme  Court  refused  to  interfere  with  the  dis- 
cretion of  the  court  below  in  refusing  an  amendment  to  the 
statement  of  claim. 

And  vide  ivfra,  p.  245.  Fontaine  v.  Payette,  infra,  p. 
328. 
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8.46.  46.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 

Quebec!^  judgment  rendered  in  the  Province  of  Quebec  in  any  action, 
suit,  cause,  matter  or  other  judicial  proceeding  unless  the 
matter  in  controversy, — 

(a.)  involves  the  question  of  the  validity  of  an  Act  of 
the  Parliament  of  Canada,  or  of  the  legislature  of  any  of 
the  provinces  of  Canada,  or  of  an  ordinance  or  act  of  any 
of  the  councils  or  legislative  bodies  of  any  of  the  terri- 
tories or  districts  of  Canada;  or 

(6.)  relates  to  any  fee  of  office,  duty,  rent,  revenue,  or 
any  sum  of  money  payable  to  His  Majesty,  or  to  any  title 
to  lands  or  tenements,  annual  rents  and  other  matters  or 
things  where  rights  in  future  might  be  bound;  or 

(c.)  amounts  to  the  sum  or  value  of  two  thousand 
dollars. 

2.  In  the  Province  of  Quebec  whenever  the  right  to 
appeal  is  dependent  upon  the  amount  in  dispute,  such 
amount  shall  be  understood  to  be  that  demanded  and  not 
that  recovered,  if  they  are  different.  R.S.,  c.  135,  s.  29 : — 
54-55  v.,  c.  25,  s.  3,  56  Y.,  c.  29,  s.  1. 

No  section  of  the  Supreme  &  Exchequer  Courts  Act  has 
caused  more  difficulty  or  called  for  interpretation  by  the 
court  more  frequently  than  this  section,  which  limits 
appeals  in  the  Province  of  Quebec.  The  section  is  hoary 
with  age,  having  its  origin  in  an  Act  passed  by  the  first 
Parliament  of  Lower  Canada  held  at  Quebec  in  1793, 
which  provides  for  appeals  to  His  Majesty  from  the  judg- 
ments of  the  Court  of  Appeals  which  was  then  being  con- 
stituted.    These  provisions  read  as  follows: — 

34  Geo.  III.,  c.  6,  s.  30. 

"And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  judgment  of  the  said  Court  of  Appeals  of  this 
province  shall  be  final  in  all  cases  where  the  matter 
in  dispute  shall  not  exceed  the  sum  or  value  of  five 
hundred  pounds  sterling;  but  in  cases  exceeding  that  sura 
or  value,  as  well  as  in  all  cases  Avhere  the  matter  in  ques- 
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tion  shall  relate  to  any  fee  of  office,  duty,  rent,  revenue,  S.46. 
or  any  sum  or  sums  of  money  payable  to  His  Majesty,  Quebec* 
titles  to  lands  or  tenements,  annual  rents  or  such  like 
matters  or  things  where  the  rights  in  future  may  be  bound, 
an  appeal  shall  lie  to  His  Majesty  in  his  Priv>-  Council, 
though  the  immediate  sum  or  value  appealed  for  be  less 
than  five  hundred  pounds  sterling." 

This  was  reproduced  in  the  statutes  of  1849  (12  V.  c. 
37,  8.  19)  ;  1860  (C.S.L.C.  c.  77,  s.  52)  ;  1867  (38  V.  c.  11), 
the  first  Code  of  Procedure  as  article  1178  and  now  is 
contained  in  article  68  C.C.P. 

The  original  Supreme  &  Exchequer  Courts  Act  did  not 
contain  this  provision;  it  was  introduced  in  the  amend- 
ment of  1879  (42  V.  c.  39,  s.  8).  The  object  of  the  amend- 
ment was,  no  doubt,  to  place  appeals  to  the  Supreme  Court 
on  substantially  the  same  footing  as  appeals  to  the  Judicial 
Committee  of  the  Privy  Council  from  the  Court  of  Queen's 
Bench. 

Notwithstanding  the  generality  of  the  preceding  sec- 
tions conferring  appellate  jurisdiction  upon  the  Supreme 
Court  of  Canada,  no  appeal  lies  from  the  courts  in  the 
Province  of  Quebec  unless  the  case  complies  with  some 
one  or  more  of  the  conditions  required  to  give  a  right  of 
appeal  herein  provided,  subject,  however,  to  the  exceptions 
contained  in  section  47,  infra. 

46  (a). 

Constitutional  question  involved. 

Reed  v.  Mousseau,  8  Can.  S.C.R.  408. 

In  this  case  the  Supreme  Court  heard  an  appeal  from 
the  Court  of  Queen's  Bench  (Quebec)  reversing  a  judg- 
ment of  the  Superior  Court  making  absolute  a  rule  nisi 
for  contempt  against  the  prothonotaries  of  the  Superior 
Court  for  the  District  of  Montreal,  for  refusing  to  receive 
and  fyle  an  exhibit  unaccompanied  by  a  stamp  to  the 
amount  of  ten  cents.  The  case  raised  the  question  of  the 
constitutionality  of  43-44  V.  c.  9  (Quebec)  and  the  Attor- 
Jiey-General  for  the  province  obtained  leave  to  intervene. 
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S.46  (a). 

Appeals. 

Quebec. 

Constitu- 
tional 
questions. 


L'Association  Pharmaceutique  v.  Livernois,  30  Can. 
S.C.R.  400. 

To  an  action  claiming  $325  as  penalties  for  an  offence 
against  the  Pharmacy  Act  one  plea  was  that  the  Act  was 
ultra  vires.  In  the  courts  below  the  action  was  dismissed 
for  want  of  proof  of  the  alleged  offence.  A  motion  to 
quash  an  appeal  to  the  Supreme  Court  was  refused,  the 
Court  holding  that  if  it  should  be  of  the  opinion  that  there 
was  error  below  in  the  judgment  the  respondent  would 
still  be  entitled  to  a  decision  on  his  plea  of  ultra  vires,  and 
that  an  appeal  would  therefore  lie. 

L'Association  Pharmaceutique  v.  Livernois,  31  Can. 
S.C.R.  43. 

After  the  decision  of  the  Court  in  this  case  (30  Can. 
S.C.R.  400)  and  when  the  appeal  came  on  to  be  heard  on 
the  merits,  counsel  for  respondent  stated  that  he  abandoned 
his  plea  attacking  the  jurisdiction  of  the  Provincial  Legis- 
lature, but  the  Court  held  that  the  appellants  could  not  be 
deprived  of  their  right  to  appeal  by  such  withdrawal  of 
the  plea  of  ultra  vires. 

In  1893  by  56  V.  c.  29,  s.  1,  the  words  in  the  original 
section  ' '  or  such  like  matters  and  things  where  the  rights  in 
future  might  be  bound,"  were  changed  to  read  "and  other 
matters  and  things  where  the  rights  in  future  might  be 
bound.  The  Court  has  frequently  held  (Bank  of  Toronto 
V.  Le  Cure,  12  Can.  S.C.R.  25 ;  Gilbert  v.  Oilman,  16  Can. 
S.C.R.  189;  Sherhrooke  v.  McManamy,  18  Can.  S.C.R.  594; 
Vercheres  v.  Varennes,  19  Can.  S.C.R.  365;  Lariviere  v. 
School  Commissioners,  23  Can.  S.C.R.  723),  that  the 
words  "such  like  matters  or  things  where  the  rights  in 
future  might  be  bound,"  must  be  read  as  being  qualified 
by  the  matters  and  things  described  in  the  words  immedi- 
ately preceding  in  accordance  with  the  legal  maxim 
noscitur  a  sociis. 


46  (6). 


Fee  of  office,  duty,  rent,  revenue  or  sum  of  money  pay- 
able to  His  Majesty. 

Chagnon  v.  Normand,  16  Can.  S.C.R.  661. 

In   an   action   in   the   Province   of   Quebec   to  recover 
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penalties  for  bribery  against  a  person  who  was  not  a  can-    S.  46  ( & ) . 
didate,  the  defendant  was  condemned  to  pay  $400.     Held,  Quebec! 
that  even  if  the  effect  of  the  judgment  was  to  disqualify  Fee  of  office, 
him  from  holding  office  under  the  Crown,  it  was  not  a     ^*^- 
matter  relating  to  a  fee  of  office  within  this  section,  in 
which  an  appeal  to  the  Supreme  Court  would  lie. 

Darlmg  v.  Ryan,  Cout.  Dig.  57. 

Motion  to  quash  appeal  from  the  Court  of  Queen's 
Bench  (Que.)  on  ground  that  the  amount  involved  ($222.80) 
was  below  $2,000  and  that  the  case  did  not  come  within  any 
of  the  exceptions  provided  for  in  42  V.  c.  39,  s.  8.  Two 
actions  (combined  at  trial)  which  constituted  the  case  in 
appeal,  were  brought  by  D.,  an  importer  of  crockery,  against 
the  collector  of  customs  at  IMontreal  for  the  recovery  of 
difference  between  20  and  30  per  cent,  ad  valorem  duty  on 
value  of  importations  of  "printed  ware."  The  Tariff  Act 
of  1879,  42  V.  c.  15,  Sch.  A.,  imposed  30  per  cent,  ad 
valorem  duty  on  '  *  earthenware,  white  granite  or  iron  stone- 
ware, a  'C.C.'  or  cream-coloured  ware,"  the  only  enumer- 
ated class  under  which  the  goods  in  question  could  come. 
At  the  end  of  the  schedule  all  unenumerated  goods  and 
goods  not  declared  free  were  subjected  to  a  duty  of  20 
per  cent.  The  collector  insisted  upon  duty  being  paid  by 
appellant  under  the  class  enumerated  as  above.  D.  claimed 
that  they  should  not  be  classified,  but  came  under  the  un- 
enumerated class  and  should  only  pay  20  per  cent.,  paid 
the  30  per  cent,  and  brought  the  action  to  recover  the 
difference.  The  importations  in  question  were  in  spring 
and  summer  of  1883.  Judgment  was  given  (Jan.,  1884)  in 
favour  of  defendant  and  the  Queen's  Bench  dismissed  an 
appeal  in  ]\Iay,  1885.  In  1884  (47  V.  c.  30,  s.  2,  sche- 
dule) Parliament  amended  the  Tariff  Act  as  to  earthen- 
ware as  follows:  "Earthenware,  decorated,  printed  or 
spanged,  and  all  earthenware  not  elsewhere  specified,  30 
per  cent,  ad  valorem,"  thus  distinctly  covering  D.'s  descrip- 
tion of  his  own  importations  and  declaring  such  goods 
subject  to  30  per  cent.,  and  making  it  relate  back  to 
IVIarch,  1884.  Counsel  contended  that  if  before  the  Act 
of  1884  the  matter  in  question  was  a  proper  subject 
of  appeal,  42  V.  c.  39,  s.  8,  by  reason  of  its  relation  to 
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S.  4G  (&).    a  duty  or  revenue  payable  to  the  Crown  in  respect  of  which 
Quebec^         the  decision  appealed  from  might  affect  appellant's  future 
Fee  of  oir.ce,  rights,  it  ceased  to  be  such  a  case  by  virtue  of  the  Act  of 
etc.  1884,  because  that  amending  Act  declared  distinctly  that 

from  March,  1884,  and  for  the  future,  the  particular  class 
of  goods  in  question  was  to  be  subject  to  a  30  per  cent, 
duty,  and  that,  therefore,  appellant's  future  rights  could 
not  be  affected.  Held,  1.  That  there  might  have  been 
importations  of  the  same  class  of  goods  by  D.  subsequent 
to  those  in  question  in  the  appeal  and  before  the  amend- 
ment of  1884  effected  a  change,  in  respect  of  which  the 
decision  in  the  present  cases  would  bind  appellant,  and  that, 
therefore,  the  case  in  that  respect  at  least  would  still  come 
within  the  meaning  of  42  Vict.  c.  39,  s.  8,  that  is  to  say, 
being  in  respect  of  a  duty  payable  to  the  Crown,  the  deci- 
sion of  which  might  affect  the  then  future  rights  of  the 
appellant.  2.  That  there  might  be  a  dispute  still  as  to 
whether  the  amending  Act  of  1884  expressly  covered  the 
same  class  of  goods  as  were  in  question  in  this  case,  in 
order  to  decide  which  the  evidence  and  merits  would 
require  to  be  discussed,  and  that  this  should  not  be  dis- 
cussed on  a  motion  to  quash.  3.  That  if  the  appellant  had 
a  right  to  appeal,  such  right  could  only  be  taken  away 
by  express  and  clear  words,  and  there  was  nothing  to 
shew  that  such  right  was  taken  away.  Motion  refused 
with  $25  costs. 

Walsh  V.  Ecffernan,  14  Can.  S.C.R.  738. 

This  was  a  petition  to  the  Superior  Court,  District  of 
Montreal,  of  Matthew  Walsh,  who  claimed  that  he  was  a 
member  of  the  St.  Bridget  Total  Abstinence  and  Benefit 
Society,  a  body  politic  duly  incorporated,  having  its  prin- 
cipal office  in  the  City  of  Montreal;  that  he  had  been 
elected  vice-president  of  the  society  by  the  majority  of 
duly  qualified  votes,  but  that  against  his  protest  certain 
votes  had  been  received  at  an  election,  whereby  the  defend- 
ant had  been  declared  elected  first  vice-president  in  place 
of  the  petitioner,  and  that  thereby  he  had  been  unduly 
deprived  of  his  office  of  vice-president  of  the  society,  and 
concluded  by  asking  that  a  writ  issue  calling  upon  the 
defendant  to  establish  the  authority  by  virtue  of  which  he 


SUPREME    COURT   ACT.  173 

occupied  the  position  of  vice-president  of  the  said  society,    S.  46  (b). 
and  to  have  it  declared  that  the  defendant  had  no  rigtit  Quebec^ 
to  exercise  the  office  and  that  he  should  be  excluded  there-  Fee  of  office, 
from.  ''*^- 

The  petition  was  dated  17th  January,  1885.  The  pro- 
ceedings were  taken  under  section  1016  of  the  old  Code 
which  provided  that  a  complaint  alleging  that  a  person 
unlawfully  usurps  an  office  should  be  brought  before  the 
Superior  Court  or  a  judge  thereof,  who  might  order  the 
defendant  to  be  ousted  from  his  office  and  condemned  to 
pay  a  fine,  or  dismiss  the  complaint  with  costs  and  con- 
tained no  provision  that  the  judgment  of  the  Superior 
Court  should  be  final  and  conclusive. 

In  this  case  the  petition  was  presented  to  Mr.  Justice 
Caron,  of  the  Superior  Court,  who  ordered  that  a  writ 
should  issue  returnable  on  a  day  therein  fixed. 

The  Superior  Court  dismissed  the  petition,  but  this 
judgment  was  set  aside  by  the  Court  of  Review.  On 
appeal  to  the  Court  of  Queen's  Bench  the  judgment  in 
review  was  set  aside  and  the  judgment  of  the  Superior 
Court  reinstated.  The  petitioner  thereupon  appealed  to 
the  Supreme  Court  of  Canada,  but  the  respondent  having 
moved  to  quash  for  want  of  jurisdiction,  his  motion  was 
allowed. 

In  the  report  of  this  decision  (1-1  Can.  S.C.R.  738)  it  is 
said  that  the  "appeal  was  quashed  on  motion  for  want  of 
jurisdiction,  the  proceedings  being  by  quo  vjarranto  as  to 
which  there  is  no  appeal  by  the  statute."  If  by  this  is 
meant  that  there  is  no  appeal  to  the  Supreme  Court  in 
cases  of  quo  warranto,  this  decision  is  not  an  authority 
for  so  broad  a  proposition.  All  that  the  decision  holds  is 
that  there  is  no  appeal  from  the  Court  of  Queen's  Bench 
in  the  Province  of  Quebec  in  quo  warranto  proceedings. 

Decisions  after  amendment  of  56  V.  c.  29,  s.  1,  by  which 
the  words  "such  like  matters  or  things"  were  changed  to 
"other  matters  or  things." 

Lariviere  v.  Three  Rivers,  23  Can.  S.C.R.  723. 

A  school  mistress  by  her  action  claimed  $1,243  as  fees 
due  to  her  collected  bv  the  School  Commissioners  of  Three 


etc. 
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S. 46  (b).  Rivers.  The  action  was  dismissed  in  the  court  below.  An 
Quebec^  application  to  allow  security  in  the  Supreme  Court,  refused 
Fee  of  office,  by  the  Registrar,  on  appeal  to  the  Court  was  affirmed,  the 
Court  holding  that  the  position  of  school-mistress  was  not 
an  office  within  the  meaning  of  this  section,  and  that 
the  words  "where  rights  in  future  might  be  bound"  in 
sub-section  (&)  section  29,  govern  the  preceding  words 
"fee  of  office,  etc.,"  affirming  Chagnon  v.  Normand,  16 
Can.  S.C.R.  661,  and  Gilbert  v.  Gilman,  16  Can.  S.C.R.  189. 

46  (&). 

Title  to  lands  or  tenements. 

The  statute  of  34  Geo.  III.,  c.  6,  set  out  supra,  p.  48, 
is  reproduced  in  precisely  the  same  language  in  C.S.L.C, 
c.  77,  s.  52  (1860),  and  the  French  version  accords  with 
that  of  the  old  statute. 

In  the  first  Code  of  1867  we  have  a  change,  and  the 
clause  providing  for  an  appeal  when  title  to  lands  is 
involved  reads: — 

^'Lorsqu'il  s'agit  de  droits  immohiliers,  rentes  annuel- 
les,  etc.,  etc." 

Strange  to  say,  the  words  "title  to  lands"  are  given  as 
the  equivalent  of  these  words  in  the  English  version  of  the 
Code,  treating  ^^ droits  imrnohilicrs"  as  synonymous  with 
^'titre  de  terres,"  and  in  the  Code  as  in  force  to-day  in 
Quebec  the  words  "title  to  lands"  has  in  the  French  ver- 
sion the  words  "droits  immohiliers"  as  its  equivalent. 
That  they  are  by  no  means  synonymous  has  been  held  by 
the  Supreme  Court  in  the  case  of  ^Yi)^cherg  v.  Hampson, 
infra,  p.  182. 

In  giving  judgment  the  Court  said: — 

"The  appellant  in  order  to  sustain  his  appeal  con- 
tended that  a  question  of  'real  rights'  arose  in  this  suit. 
I  cannot  find  such  an  expression  in  the  Supreme  Court 
Act."  But  see  Chamherland  v.  Fortier,  infra,  p.  183; 
McGoey  v.  Learning,  infra,  p.  188. 

Tax  cases. 

Bank  of  Toronto  v.  Le  Cure,  etc.,  12  Can.  S.C.R.  25. 
In  this  case  the  declaration  alleged  that  the  defendant 
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was  proprietor  of  certain  lands  in  the  plaintiffs'  parish;  S. 46  (b). 
that  the  property  was  subject  to  a  tax  in  favour  of  the  Q^ebec^ 
plaintiffs  for  $165.82  charged  thereon  while  in  the  posses- Tax  cases, 
sion  of  the  defendant's  vendor,  a  Roman  Catholic.  By  its 
conclusion  the  declaration  asked  that  the  property  might 
be  declared  charged  with  the  payment  of  the  said  tax  and 
the  defendants  condemned  to  pay  the  same,  and  in  default 
that  the  lands  might  be  sold.  The  Superior  Court  gave 
judgment  in  favour  of  the  plaintiff  in  the  following  lan- 
guage: "Declare  les  dits  immeubles  affectes  et  hypothe- 
ques  au  paiement  de  la  dite  somme  de  cent  soixante  et  cinq 
piastres,  etc.,  et  condamne  la  dite  defenderesse  comme  pro- 
prietaire,  possesseur  et  detentrice  des  dits  immeubles  a 
les  delaisser  en  justice,  pour  qu'ils  soient  vendus  par  decret 
au  plus  off  rant  et  dernier  encherisseur,  en  la  maniere 
ordinaire  et  accoutumee,  sur  le  curateur  qui  sera  cree  au 
delaissement,  pour  sur  le  prix  de  la  dite  vente  etre  les  dits 
demandeurs  payes  de  la  dite  somme  de  cent  soixante  et 
cinq  piastres,  etc." 

This  judgment  was  affirmed  by  the  Court  of  Queen's 
Bench  and  on  appeal  to  the  Supreme  Court  it  was  held  that 
the  case  did  not  fall  within  any  of  the  provisions  of  42  V.  c. 
29,  s.  8  (now  section  46  (6)),  and  the  appeal  was  quashed 
for  want  of  jurisdiction,  the  Court,  per  Taschereau,  J., 
saying :  ' '  The  title  to  this  land  is  not  disputed  nor  in  con- 
troversy, nor  do  the  words  'such  like  matters  or  things 
where  the  rights  in  future  might  be  bound'  support  the 
appeal.  The  right  of  the  plaintiff's  to  tax  this  property  is 
not  disputed  here,  nor  is  its  liability  to  future  taxation 
in  contestation,  and  the  fact  that  the  taxes  claimed  are 
payable  by  instalment  some  of  which  may  not  yet  be  due, 
cannot  render  the  case  appealable.  The  present  liability 
of  the  bank,  or  rather  the  lien  on  this  property,  is  the  only 
matter  in  controversy." 

The  defendant  filed  an  admission,  that  the  taxes 
claimed  were  based  upon  a  regular  roll  and  that  the 
amount  claimed  by  the  action  was  due  by  the  defendant 
as  proprietor  and  occupant  of  the  lands  mentioned  in  the 
declaration,  if  the  exemption  claimed  in  this  defence  was 
not  allowed  by  the  court. 
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S.  46(f)).  Zies  Commissaires  d'Ecoles  St.   Gabriel  v.  Les  Soeurs 

Quebec!  ^^  ^^  Congregaiion-Montreal,  12  Can.  S.C.R.  45. 

Tax  cases.  rpj^-^  action  was  brought  to  recover  the  sum  of  $808.50 

for  three  years'  school  taxes  (1878,  1879,  1880)  imposed 
by  the  appellants  upon  certain  immovable  property  owned 
by  the  respondents  within  the  limits  of  the  village  of  St. 
Gabriel. 

The  respondents  alleged  by  their  defence,  that  they 
were  an  educational  institution  and  that  the  lands  men- 
tioned in  appellants'  declaration  as  being  their  property 
were  exempt  from  the  payment  of  municipal  and  school 
taxes,  inasmuch  as  the  said  parcels  of  land  were  held  by 
the  respondents  for  the  objects  for  which  they  were  estab- 
lished. 

By  their  answer  the  appellants  denied  that  the  property 
taxed  was  held  by  the  respondents  for  educational  objects, 
but  contended  that  the  respondents  carry  on  the  school  for 
the  purposes  of  deriving  an  income  therefrom.  The 
respondents  admitted  the  truth  of  the  declaration  and 
relied  solely  upon  the  exemption  pleaded  by  them. 

The  judgment  of  the  Superior  Court  in  favour  of  the 
defendants  was  affirmed  by  the  Court  of  Queen's  Bench, 
but  on  appeal  to  the  Supreme  Court  of  Canada  the  appeal 
was  allowed  with  costs.  This  judgment  was  delivered  the 
same  day  as  the  Bank  of  Toronto  v.  Le  Cure,  etc.,  12  Can. 
S.C.R.  25.  It  is  not  clear  in  what  way  the  Court  dis- 
tinguished these  two  cases.  The  amount  involved  here 
was  under  $2,000,  and  it  does  not  appear  to  fall  within 
any  of  the  other  classes  of  cases  mentioned  in  old  section 
29  (now  46). 

Wylie  V.  Montreal,  12  Can.  S.C.R.  384. 

In  an  action  brought  by  the  City  of  Montreal  to 
reciover  $408  for  taxes,  the  defence  being  that  the  defend- 
ants were  an  educational  institution  within  the  meaning  of 
41  V.  c.  6,  s.  26  (Q.),  and  entitled  to  exemption.  The  judg- 
ment of  the  Superior  Court  sustaining  the  city's  contention 
was  affirmed  by  the  Court  of  Queen's  Bench,  but  was 
reversed  by  the  Supreme  Court. 
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Atty.-General  of  Canada  v.  City  of  Montreal,  13  Can.    S.  46  (6). 
S.C.R.  352.  Appeals. 

Quebec. 

The  Government  of  Canada  were  lessees  of  land  in  the  Tax  cases. 
City  of  Montreal  under  a  lease  whereby  the  lessees  coven- 
anted to  pay  taxes.  In  an  action  by  the  city  against  the 
landlord  for  three  years'  taxes  amounting  to  $1,832,  the 
Attorney-General  of  Canada  intervened  contending  that 
as  against  the  Crown  the  lands  were  exempt.  This  inter- 
vention was  dismissed  by  the  Superior  Court  and  the 
judgment  affirmed  by  the  Court  of  Queen's  Bench,  but 
was  reversed  on  appeal  to  the  Supreme  Court.  It  is 
pointed  out  in  the  judgment  of  the  majority  of  the  Court 
that  C.S.L.C.,  c.  4,  s.  2,  expressly  exempted  from  taxation 
property  such  as  that  in  question  in  the  action. 

Central  Vermont  v.  St.  Johns,  14  Can.  S.C.R.  288. 

The  railway  company  presented  a  petition  to  the  Super- 
ior Court  for  a  writ  of  injunction  restraining  the  corpora- 
tion from  proceeding  to  enforce  a  distress  warrant  to  col- 
lect $559,26  claimed  to  be  due  from  the  petitioners  for 
taxes  upon  the  appellant's  railway  bridge,  etc.,  over  the 
River  Richelieu.  The  petition  was  opposed  by  a  demurrer 
and  pleas  to  the  merits.  The  Superior  Court  held  that 
notwithstanding  that  the  river  was  a  navigable  one  and  its 
bed  and  waters  under  the  control  of  the  Federal  authority 
for  the  purpose  of  commerce  and  navigation,  nevertheless 
private  constructions  erected  in  the  bed  of  the  river  were 
not  part  of  the  public  domain  and  were  liable  to  taxation. 
Upon  appeal  the  Supreme  Court  of  Canada  held  that  the 
property  was  not  legally  liable  to  taxation  and  allowed  the 
appeal. 

(This  judgment  was  affirmed  by  the  Privy  Council,  14 
App.   Cas.   590.) 

Behurn  v.  Corporation  of  Parish  of  St.  Anne,  15  Can. 

S.C.R.  92. 
By  a  proces-verbal  duly  homologated,  made  by  the 
municipal  corporation  of  St.  Anne  du  Bout  de  I'lsle,  a 
portion  of  the  road  fronting  the  land  of  appellant  was 
ordered  to  be  improved  by  raising  and  widening  it.  Upon 
appellant's  refusal  to  do  the  work  the  council  had  it  per- 
12 


8.40  (b). 
Appeals. 
Quebec. 
Tax  cases. 


SUPREME    COURT   ACT. 

formed,  paid  $200  for  it,  and  subsequently  sued  appellant 
for  this  sum.  Held,  per  Fournier,  Henry  and  Gwynne, 
JJ.  (Strong  and  Taschereau,  JJ.,  dissenting,  and  Ritchie, 
C.J.,  passing  no  opinion  on  the  point),  that  although  the 
matter  in  controversy  did  not  amount  to  $2,000,  yet  as  it 
related  to  a  charge  on  the  appellant's  land  whereby  his 
rights  in  future  might  be  bound,  the  case  was  appealable. 
In  Toussignant  v.  Nicolet,  32  Can.  S.C.R.  353,  it  is  said 
that  since  the  decision  in  Dubois  v.  Stc.  Rose,  infra,  this 
case  is  no  longer  a  governing  authority. 

Duhois  V.  Village  of  St.  Rose,  21  Can.  S.C.R.  65. 
In  an  action  for  the  recovery  of  a  sum  of  $262.14,  money 
paid  by  the  respondents  for  macadam  work  done  on  the 
road  fronting  upon  appellant's  lanid,  the  work  being 
imposed  under  a  by-law  of  the  respondent  corporation, 
the  appellants  set  up  the  nullity  of  the  by-law.  Held,  that 
the  future  rights  which  might  be  bound  did  not  relate  to 
a  fee  of  office,  duty,  rent,  revenue,  etc.,  or  to  any  title  to 
lands  or  tenements,  annual  rents  and  other  matters  or 
things  where  the  rights  in  future  might  be  bound  referred 
to  in  this  section. 


Les  Ecclesiastiqucs  de  St.  Sulpice  de  Montreal  v.  City 
of  Montreal,  16  Can.  S.C.R.  399. 

In  an  action  brought  to  recover  $361.90,  amount  of  a 
special  assessment  for  a  drain  along  the  property  of  the 
defendants,  the  amount  of  the  taxes  was  not  contested, 
the  defence  being  that  the  property  was  exempt  from 
taxation  under  41  V.  c.  6,  s.  26  (Que.).  The  Court  held 
that  the  case  was  appealable  as  coming  within  the  words 
''such  like  matters  or  things  where  the  rights  in  future 
might  be  bound,"  and  that  if  the  rate  struck  was  found  to 
be  insufficient  and  another  rate  imposed,  the  parties  would 
be  bound  by  the  judgment  in  this  case. 

McKay  v.  Hinchinhrooke,  24  Can.  S.C.R.  55. 

Held,  that  a  judgment  in  an  action  by  a  rate  payer  con- 
testing the  validity  of  a  homologated  valuation  roll,  is  not 
a  judgment  appealable  to  the  Supreme  Court  of  Canada, 
and  does  not  relate  to  future  rights  within  the  meaning 
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of  section  29    (6)    of  the  Supreme  &  Exchequer   Courts    S. 46  (6). 

Appeals. 
Quebec. 
Tax  cases. 


Act  (now  section  46  (6) ).  ^PP^,*,^^- 


Stevenson  v.  Montreal,  27  Can.  S.C.R.  187. 

A  by-law  was  passed  for  the  widening  of  a  street  and 
the  necessary  expropriation  therefor,  including  the  assess- 
ment of  the  properties  benefited.  Certain  proprietors  dis- 
satisfied with  the  assessment,  petitioned  the  Superior  Court 
to  set  aside  the  assessment  roll.  The  petition  was  dis- 
missed by  the  Superior  Court  and  this  judgment  affirmed 
by  the  Court  of  Queen's  Bench.  Upon  an  application  to 
allow  security  for  an  appeal  to  the  Supreme  Court  referred 
by  the  Registrar  to  a  judge  of  the  court,  it  was  held  that 
the  question  in  this  case  was  Avhether  certain  proprietors 
should  bear  a  greater  or  lesser  burden  of  taxation  not  only 
as  the  result  of  expropriation  which  had  already  been 
made,  but  also  as  the  result  of  expropriation  to  be  made; 
that  the  appeal  would  settle  the  liability  of  the  property 
of  the  petitioners  both  as  regards  past  and  future  assess- 
ments, and  that  although  no  question  of  title  to  lands 
within  the  meaning  of  these  words  used  in  the  section 
arose,  yet  it  fell  within  the  words  ' '  other  matters  or  things 
where  rights  in  future  might  be  bound,"  and  that  the 
rights  questioned,  if  not  real  rights  were  analogous  to  real 
rights,  and  therefore  within  the  contemplation  of  the 
statute. 

Followed  Stevenson  v.  City  of  Montreal,  27  Can.  S.C.R. 
593. 

Murray  v.  Westmount,  27  Can.  S.C.R.  579. 

In  this  case  the  defendant  corporation  passed  a  by-law 
for  widening  a  certain  street  and  that  the  cost  of  expropri- 
ating the  lands  for  that  purpose  should  be  raised  in  part 
by  a  special  tax  levied  upon  the  properties  abutting  upon 
the  street,  and  the  balance  by  the  other  properties  benefited 
by  the  expropriation.  The  plaintifi',  a  property  owner, 
affected  by  the  by-law,  brought  an  action  to  have  the 
by-law  declared  null  and  void.  The  plaintiff's  action  was 
dismissed  by  the  Superior  Court  and  this  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench.  A  motion  to 
quash  an  appeal  to  the  Supreme  Court  was  dismissed,  the 
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S.  46(fO.    Court  holding  that  the  controversy  related  to  a  title  to 
Quebec^         land  and  the  case  was  therefore  appealable. 
Tax  cases.  Vide  Sherhrooke  v.  McManamy,  supra,  p.  142. 

White  V.  Citij  of  Montreal,  29  Can.  S.C.R.  677. 

By  his  petition  to  the  Superior  Court  the  appellant 
alleged  that  an  assessment  roll  prepared  in  connection  with 
the  widening  of  a  street  was  irregular,  illegal  and  void  and 
ought  to  be  annulled  and  set  aside.  This  petition  was 
dismissed  by  the  Superior  Court  and  this  judgment 
affirmed  by  the  Court  of  Review,  but  the  Supreme  Court 
reversed  these  judgments  and  quashed  the  assessment  and 
declared  it  to  be  null  and  void. 

City  of  Montreal  v.  Belanger,  30  Can.  S.C.R.  574. 

A  petition  to  set  aside  an  assessment  roll  for  the  cost  of 
widening  a  street  dismissed  by  the  Superior  Court  was 
reversed  by  the  Court  of  Queen's  Bench  and  restored  by 
the  Supreme  Court  of  Canada. 

Toussignant  v.  Nicolet,  32  Can.  S.C.R.  353. 

This  was  an  action  for  annulment  of  a  proces-verhal 
establishing  a  public  highway  in  the  County  of  Nicolet, 
providing  for  the  opening  of  the  road  and  charging  the 
lands  of  the  appellants  with  the  expenses  of  construction 
amounting  to  $2,000,  and  of  maintenance  of  the  road  esti- 
mated at  about  $400  per  year.  The  respondent  having 
moved  to  quash,  held: — 

"The  constant  jurisprudence  of  this  Court  is  against 
our  right  to  entertain  the  appeal.  The  fact  that  the  proces- 
verhal  attacked  by  the  appellants  action  may  have  the  result 
to  put  upon  them  the  cost  of  the  work  in  question,  alleged  to 
be  over  $2,000,  does  not  make  the  controversy  one  of  $2,000. 
There  is  no  pecuniary  amount  in  controversy.  In  other 
words,  there  is  no  controversy  as  to  a  pecuniary  amount 
or  of  a  pecuniary  nature.  It  is  settled  law  that  neither  the 
probative  force  of  a  judgment,  nor  its  collateral  effects, 
nor  any  contingent  loss  that  a  party  may  suffer  by  reason 
of  a  judgment  are  to  be  taken  into  consideration  when  our 
jurisdiction  depends  upon  the  pecuniary  amount  or  upon 
any  of  the  subjects  mentioned  in  section  29  of  the  Supreme 
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Court  Act.     Frechette  v.  Simmoneau,  31  Can.  S.C.R.  12,    S.46(&). 
and  cases  there  cited.     Compare  Ross  v.  Prentiss,  3  How.  qPP^^^^* 
771.     And  there  is  here  no  title  to  lands  or  other  matters  Tax  cases, 
or  things  of  that  nature,  ejusdem  generis,  where  the  rights 
in  future  might  be  bound  that  the  controversy  relates  to 
as  there  words  of  that  section  of  the  Act  have  been  author- 
itatively construed.     .     .     The  fact  that  the  lands  of  the 
appellants  will  be  assessed  for  the  cost  of  the  work  does 
not  make  the  controversy  one  relating  to  the  title  to  these 
lands  nor  to  anything  of  that  nature.     That  is  the  conse- 
quence of  the  judgment,  but  that  is  not  the  judgment." 
Followed  in  Leroux  v.  Ste.  Justine,  37  Can.  S.C.R.  321. 

City  of  Montreal  v.  Land  &  Loan  Co.,  34  Can.  S.C.R. 
270. 

In  this  case  the  respondents,  together  with  other  land 
owners,  were  taxed  under  a  special  assessment,  and  the 
sheriff  was  directed  to  levy  upon  respondents'  lands 
amount  of  this  assessment  of  $316.88.  The  value  of  the 
respondents'  lands  seized  exceeded  $2,000  and  value  of 
the  lands  assessed  exceeded  $50,000.  The  respondents  filed 
an  opposition  to  the  seizure  which  w^as  maintained  by  the 
Superior  Court  and  affirmed  by  the  Court  of  King's 
Bench.  An  appeal  to  the  Supreme  Court  was  quashed, 
the  Court  holding  that  the  amount  in  controversy  was 
$316;  that  the  whole  amount  of  the. roll  was  not  in  con- 
troversy; that  the  value  of  the  land  seized  was  not  the 
amount  in  controversy,  nor  did  the  controversy  relate  to 
any  title  to  lands,  and  that  neither  the  collateral  effect  of 
the  judgment,  nor  any  loss  that  a  party  might  suffer  by 
reason  of  the  judgment,  should  be  taken  into  consideration. 

City  of  Montreal  v.  Cantin,  35  Can.  S.C.R.  223. 

In  this  case  the  appellants  caused  the  sheriff  to  seize 
certain  lands  belonging  to  respondent  for  the  recovery  of 
a  special  assessment  of  $24,000.  The  respondents,  by  an 
opposition,  asl^ed  the  annulment  of  the  seizure  on  the 
ground  that  the  appellants'  claim  was  prescribed.  The 
opposition  was  maintained  by  the  Superior  Court  and 
Court  of  King's  Bench  and  finally  by  the  Supreme  Court. 

Servitudes. 

A   servitude   is   defined   as   follows:   Article  499    C.C. 
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S.46  (h). 
Appeals. 
Quebec. 
Servitudes. 


(Que.)  :  "A  real  servitude  is  a  charge  on  one  real  estate 
for  the  benefit  of  another,  belonging  to  a  different  pro- 
prietor. ' ' 

Decisions  before  56  V.  c.  29,  s.  1,  when  the  section 
read  "or  such  like  matters,"  etc. 

Wheeler  v.  Black,  14  Can.  S.C.R.  242. 

In  1843,  B.  et  al.  (the  plaintiffs)  by  deed  obtained 
the  right  of  draining  their  property  by  passing  a 
drain  through  an  alley  left  open  between  two  houses  on 
another  lot  in  tbe  town  of  St.  Johns.  In  1880,  W.  et  al. 
(defendants)  built  a  barn  covering  the  alley  under  which 
the  drain  was  constructed  and  used  it  to  store  hay,  etc.,  the 
flooring  being  loose  and  the  barn  resting  on  wooden  posts. 
In  1881  the  drain  needing  repairs,  the  plaintiffs  brought 
an  action  confessoria  against  defendants  as  proprietors  of 
the  servient  land,  praying  that  they  (plaintiffs)  may  be 
declared  to  have  a  right  to  the  servitude  constituted  by 
the  deed  of  1843,  and  that  the  defendants  be  ordered  to 
demolish  such  a  portion  of  the  barn  as  diminished  the  use 
of  the  drain,  and  rendered  its  exercise  more  inconvenient, 
and  claiming  damages;  the  defendants  pleaded  inter  alia 
that  there  was  no  change  of  condition  of  the  servient  land 
contrary  to  law,  and  prayed  for  the  dismissal  of  plaintiffs' 
action. 

Held,  Gwynne,  J.,  dissenting,  that  by  the  building  of 
the  barn  in  question,  the  plaintiffs'  means  of  access  to  the 
drain  had  been  materially  interfered  with  and  rendered 
more  expensive,  and  therefore  that  the  judgment  of  the 
court  below  ordering  the  defendants  to  demolish  a  por- 
tion of  their  barn  covering  the  said  drain,  in  order  to  allow 
the  plaintiffs  to  repair  the  drain  as  easily  as  they  might 
have  done  in  1843,  when  said  drain  was  not  covered,  and 
to  pay  $50  damages,  should  be  affirmed. 

Wineherg  v.  Hampson,  19  Can.  S.C.R.  369. 

The  parties  owned  adjoining  properties  separated  by 
a  lane.  The  drainage  of  the  defendant's  houses  was 
carried  by  a  French  drain  of  loose  stones  down  the  land 
into  the  city  sewers.  The  plaintiff  claimed  his  cellars  were 
flooded    from    the    French    drain    and    claimed    that    the 
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defendant  should  cease  to  use  it  in  such  manner  as  to  be  S.  46  (b). 
a  source  of  danger  to  his  property.  The  defendant  alleged  Quebec^ 
that  if  water  flooded  the  plaintiff's  cellars  it  must  come  Servitudes, 
from  the  natural  flow  of  water  from  the  higher  to  the 
lower  ground  excepting  through  fissures  in  the  rocks,  a 
servitude  to  which  all  like  properties  were  liable.  A  report 
of  experts  in  favour  of  the  plaintiff  was  adopted  by  the 
Superior  Court  and  affirmed  by  the  Court  of  Queen's 
Bench.  A  motion  to  quash  an  appeal  to  the  Supreme 
Court  was  allowed,  the  Court  holding  that  the  controversy 
did  not  relate  to  title  to  lands  or  such  like  matters  or 
things  where  rights  in  future  might  be  bound,  and  that 
the  fact  that  a  question  of  a  right  of  servitude  arose  would 
not  give  jurisdiction;  that  the  words  "title  to  lands"  are 
only  applicable  in  a  case  where  a  title  to  the  property  or 
a  right  to  the  title  are  in  question. 

Macdonald  v.  Ferdais,  22  Can.  S.C.R.  260. 

The  respondent  claimed  a  right  of  way  over  part  of  a 
lot  owned  by  one  of  the  appellants  and  Avhich  he  had 
enjoyed  for  some  years.  The  plaintiff  having  been  pre- 
vented from  using  the  road  by  one  of  the  appellants, 
brought  an  action  (confessoire).  The  Superior  Court 
maintained  the  plaintiff's  claim  as  to  the  right  of  way. 
This  judgment  was  affirmed  by  the  Court  of  Queen's 
Bench,  and  upon  appeal  thereto  by  the  Supreme  Court  of 
Canada.    The  preceding  case  was  not  cited. 

After  56  V.  c.  29,  s.  1,  by  which  the  words  "or  such  like 
matters"  were  changed  to  "and  other  matters." 

Chamberland  v.  Fortier,  23  Can.  S.C.R.  371. 

This  was  an  action  to  have  a  certain  lot  of  land 
declared  free  from  all  servitude  of  right  of  way  in  favom- 
of  the  defendant.  The  Supreme  Court  upon  a  motion  to 
quash  an  appeal  from  the  Court  of  Queen's  Bench  held 
that  since  the  amendment  56  V.  c.  29,  s.  1,  which  altered 
section  29  of  the  Act  by  substituting  for  the  words  "such 
like  matters  and  things  where  the  rights  in  future  might 
be  bound"  to  "and  other  matters  or  things,"  etc.,  an 
action  such  as  this  is  now  appealable  to  the  Supreme  Court. 
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S.46  (h).  Berthier  v.  Denis,  27  Can.  S.C.R.  147. 

Quebec.  In   1768  the  Seigneur  of  Berthier  granted  an  island 

Servitudes,  called  "I'lle  du  Milieu,"  lying  adjacent  to  the  "Common 
of  Berthier"  to  M.,  his  heirs  and  assigns  (ses  hoirs  et 
ayants  cause),  in  consideration  of  certain  fixed  annual  pay- 
ments and  subject  to  the  following  stipulation :  "En  outre  a 
condition  qu'il  fera  a  ses  frais,  s'il  le  juge  necessaire,  une 
cloture  bonne  et  valable,  a  I'epreuve  des  animaux  de  la 
Commune,  sans  aucun  recours  ni  garantie  a  cet  egard  de 
la  part  de  sieur  seigneur,  lesquelles  conditions  ont  ete 
acceptees  du  dit  sieur  preneur,  pour  surete  de  quoi  il  a 
hypotheque  tons  ses  biens  presents  et  a  venir,  et  speciale- 
ment  la  dite  isle  qui  y  demeure  affectee  par  privilege,  une 
obligation  ne  derogeant  a  1 'autre." 

Held,  reversing  the  decision  of  the  Court  of  Queen's 
Bench,  Strong,  C.J.,  dissenting,  that  the  clause  quoted  did 
not  impose  merely  a  personal  obligation  on  the  grantee,  but 
created  a  real  charge  or  servitude  upon  1  'He  du  Milieu  for 
the  benefit  of  the  ' '  Common  of  Berthier. ' ' 

Riou  V.  Riou,  28  Can.  S.C.R.  53. 

In  1831  the  owners  of  several  contiguous  farms  pur- 
chased a  roadway  over  adjacent  lands  to  reach  their  cul- 
tivated fields  beyond  a  steep  mountain  which  crossed  their 
properties,  and  by  a  clause  inserted  in  the  deed,  to  which 
they  all  were  parties,  they  respectively  agreed  "to  furnish 
roads  upon  their  respective  lands  to  go  and  come  by  the 
above  purchased  road  for  the  cultivation  of  their  lands,  and 
that  they  would  maintain  these  roads  and  make  all  neces- 
sary fences  and  gates  at  the  common  expense  of  them- 
selves, their  heirs  and  assigns."  Prior  to  this  deed  and 
for  some  time  afterwards,  the  use  of  a  road  from  the  river 
front  to  a  public  highway  at  some  distance  farther  back, 
had  been  tolerated  by  the  plaintiff  and  his  auteurs,  across 
a  portion  of  his  farm  which  did  not  lie  between  the  road 
so  purchased  over  the  spur  of  the  mountain,  and  the  near- 
est point  on  the  boundary  of  the  defendant's  land,  but 
the  latter  claimed  the  right  to  continue  to  use  the  way. 

In  an  action  (negatoire)  to  prohibit  further  use  of  the 
way ; 

Held,  affirming  the  decision  of  the  Court  of  Queen's 


SUPREME    COURT   ACT.  185 

Bench  that  there  was  no  title  in  writing  sufficient  to  estab-    S.  46  (ft). 
lish  a  servitude  across  the  plaintiff's  land  over  the  road- ^PP,*^*^'^" 
way  so  permitted  by  mere  tolerance ;  that  the  effect  of  the  Servitudes, 
agreement  between  the   purchasers  was   merely  to   estab- 
lish servitudes  across  their  respective  lands  so  far  as  might 
be  necessary  to  give  each  of  the  owners  access  to  the  road 
so  purchased  from  the  nearest  practicable  point  of  their 
respective  lands  across  intervening  properties  of  the  others 
for  the  purpose  of  the  cultivation  of  their  lands  beyond 
the  mountain. 

La  france  v.  Lafoniaine,  30  Can.  S.C.R.  20. 

The  appellants  claimed  by  an  action  petitoire  to  be  pro- 
prietors of  certain  lands,  the  deed  to  them  conveying  the 
water  power  in  the  river  in  front  of  the  land  conveyed. 
The  respondent  was  riparian  owner  of  land  on  a  lower 
level  and  had  been  permitted  by  the  appellants  for  a  num- 
ber of  years  to  take  water  necessary  to  operate  his  mill, 
and  did  not  deny  the  appellants'  right  of  property  in  the 
land,  but  denied,  however,  that  they  had  any  exclusive 
property  free  of  a  servitude  in  favour  of  the  respondent 
in  respect  to  the  water  power.  The  Supreme  Court  of 
Canada  affirmed  the  judgment  of  the  Court  of  Queen's 
Bench,  and  dismissed  the  appeal. 

Title  to  lands,  etc.,  generalhj. 

Before  56  V.  c.  29,  s.  1,  when  the  statute  read  "or  such 
like  matters,"  etc. 

Bourget  v.  Blanchard,  29th  November,  1882. 

Bourget,  the  plaintiff,  obtained  a  judgment  in  the 
Superior  Court  of  Quebec  against  the  defendants  for  a 
sum  of  $723,  and  issued  an  execution  therefor  against  the 
defendants'  immoveable  property,  in  virtue  of  which  a 
certain  lot  and  building  were  seized.  To  this  seizure  the 
defendants  filed  an  opposition  on  the  ground  that  their 
late  father's  will,  under  which  they  held  this  property, 
contained  a  clause  prohibiting  them  to  alienate  it.  To  this 
opposition  Bourget  filed  a  contestation,  but  the  Superior 
Court  dismissed  this  contestation,  and  maintained  the 
defendants'  opposition,  holding  the  prohibition  to  alienate 


lands, 
generally. 
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S.  46  (ft),  in  the  said  will  legal  and  valid,  and  quashing  the  plaintiff's 
Quebec!*  seizure  of  the  property.  The  plaintiff,  Bourget,  appealed 
Title  to  from  that  judgment  to  the  Court  of  Queen's  Bench,  but 

was  again  unsuccessful  and  his  appeal  was  dismissed. 

He  then  applied  to  Mr.  Justice  Tessier,  of  the  Q.B.,  in 
Chambers,  for  leave  to  appeal  to  the  Supreme  Court  of 
Canada,  but  was  refused,  on  the  ground  that  an  appeal 
would  not  lie  in  such  a  case,  under  section  8  of  the  S.C. 
Am.  Act,  1879.     (See  9  Q.L.R.  262.) 

The  plaintiff  then  made  a  motion  in  the  Supreme 
Court  of  Canada,  asking  leave  to  appeal  from  the  judg- 
ment of  the  Court  of  Queen's  Bench  (appeal  side),  and 
praying  that  the  order  of  Mr.  Justice  Tessier  be  rescinded, 
and  that  the  said  judge,  or  any  other  judge  of  the  said 
Court  of  Queen's  Bench,  be  ordered  to  receive  security. 

Held,  that  the  Supreme  Court  had  no  jurisdiction  to 
grant  the  conclusions  of  the  motion,  even  if  the  appellant 
had  a  right  to  appeal  in  such  a  ease. 

Klock  V.  ChamherlaiiK  15  Can.  S.C.R.  325. 

The  Court  exercised  jurisdiction  where  the  matter  in 
dispute  was  whether  a  certain  conveyance  was  intended  to 
be  an  absolute  bond  fide  sale  of  lands  or  was  simulated 
and  only  intended  to  operate  by  way  of  security  for  debts 
of  the  plaintiff's  husband.  But  see  Frechette  v.  Simmon- 
eau,  31  Can.  S.C.R.  12  (infra,  page  189). 

Blackford  v.  McBain,  19  Can.  S.C.R.  42. 

In  this  case  the  plaintiff'  had  leased  certain  lands  to 
the  defendant  for  one  year  from  1st  May,  1888,  at  a  rental 
of  $138,  but  refused  to  deliver  up  possession  to  the  land- 
lord at  the  expiration  of  the  term,  alleging  a  title  in  her- 
self by  virtue  of  a  verbal  agreement  for  sale  between 
plaintiff'  and  one  M.  and  a  further  agreement  between  M. 
and  the  defendant.  The  plaintiff'  brought  an  action  of 
ejectment  in  the  Circuit  Court.  This  action  of  the  plain- 
tiff was  dismissed  by  the  Circuit  Court  upon  exception  to 
the  form  inasmuch  as  the  writ  and  declaration  did  not  dis- 
close or  state  the  occupation  or  quality  of  the  plaintiff 
as  required  on  pain  of  nullity,  reserving  the  right  to  plain- 
tiff' to  bring  another  action  for  the  same  cause. 
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Article  887  of  the  Code  of  Civil  Procedure  provides    S.  46  (?)). 
that  actions  arising  from  the  relation  of  lessor  and  lessee  (),\'yi^ec^ 
are  instituted  either  in  the  Superior  Court  or  the  Circuit  iitle  to 
Court  according  to  the  value  or  the  amount  of  the  rent  or     lands, 
the  amount  of  the  damages,  and  article  1105  provides  that     " 
the  Circuit  Court  has  jurisdiction  in  cases  between  lessors 
and  lessees,  whenever  the  rent  or  the  annual  value  or  the 
amount  of  the  damages  claimed  does  not  exceed  $200. 

The  plaintiff  then  instituted  his  action  in  the  Superior 
Court  asking  that  the  lease  should  be  declared  to  have  ter- 
minated and  appellant  ordered  to  give  him  possession,  and 
be  condemned  to  pay  $46  rent,  and  the  judge  of  first 
instance  dismissed  the  action  holding  that  the  Superior 
Court  had  no  jurisdiction,  but  only  the  Circuit  Court  as 
the  action  was  brought  to  resiliate  or  rescind  the  lease. 
The  Court  of  Review  reversed  this  judgment,  holding  that 
the  action  was  brought  to  obtain  possession  of  the  immove- 
able and  not  to  resiliate  the  lease  and  consequently  there 
was  jurisdiction.  The  Court  of  Queen's  Bench  reversed 
the  Court  of  Review  and  re-instated  the  judgment  of  court 
of  first  instance.  On  appeal  to  the  Supreme  Court  it  was 
held  that  the  question  of  the  jurisdiction  of  the  Supreme 
Court  did  not  depend  in  any  way  upon  the  articles  of  the 
Code,  but  solely  upon  sections  24,  28  and  29  of  the 
Supreme  Court  Act,  and  that  by  the  pleadings  the  matter 
in  controversy  clearly  related  to  title  to  lands  and  that 
rights  in  future  would  be  bound.     Strong,  J.,  dissenting. 

The  plaintiff'  then  instituted  a  new  action  in  the  Super- 
ior Court  which  was  dismis.sed  by  the  trial  judge  on  the 
ground  that  the  jurisdiction  was  solely  in  the  Circuit 
Court.  This  was  reversed  by  the  Court  of  Review,  but 
re-instated  by  the  Court  of  Queen's  Bench.  The  plain- 
tiff's claim  in  the  Supreme  Court  is  stated  by  ]\Ir.  Justice 
Taschereau  in  this  case,  reported  in  20  Can.  S.C.R.  269, 
at  p.  272,  as  follows : — 

''L'action  de  1 'appelant  est  pour  obtenir  la  possession 
d'un  certain  immeuble  par  lui  lone  a  raison  de  $138.00  par 
an  a  I'intimee,  qui  en  retient  la  possession  illegalement, 
malgre  que  le  bail  soit  expire.  II  y  joint  une  demande 
pour  $46.00  valeur  d'apres  le  bail  meme,  de  cette  occupa- 
tion illegale,  et  une  saisie-gagerie. " 
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Emerald  Phosphate  Co.  v.  Anglo-Continental,  21  Can. 
S.C.R.  422. 

In  this  ease  the  appellants  and  respondents  were  owners 
of  adjoining  lots  numbered  19  and  18  respectively.  The 
appellants  alleging  that  the  respondents  had  trespassed 
on  their  lot  19,  took  proceedings  (changed  now  by  the  new 
Code)  by  petition  to  obtain  a  writ  of  injunction  restrain- 
ing the  respondents  from  trespassing  and  mining  upon 
lot  19.  The  respondents  opposed  the  proceedings,  alleging 
that  all  their  work  was  done  on  their  own  lot  18.  Upon 
issue  joined  and  evidence  taken,  the  Superior  Court  main- 
tained the  writ  of  injunction.  The  Court  of  Appeal  held 
the  proper  proceedings  should  have  been  by  an  action  en 
homage,  and  an  injunction  did  not  lie,  and  set  aside  the 
judgment  below.  On  motion  to  quash  an  appeal  to  the 
Supreme  Court,  it  was  held  that  there  was  no  controversy 
between  the  parties  as  to  their  respective  titles.  The 
cause  of  litigation  was  the  boundary  between  their  lots, 
and  that  under  the  laws  of  the  Province  of  Quebec,  the 
right  to  the  title  to  this  lot  or  to  the  possesison  thereof 
could  not  be  determined  in  proceedings  for  a  writ  of 
injunction ;  that  no  judgment  either  au  possessoire  or  au 
petitoire  could  be  given  in  such  an  action ;  that  no  title 
to  land  was  in  issue  and  no  appeal  would  lie.  (See,  how- 
ever, Delisle  v.  Arcand,  36  Can.  S.C.R.  23.) 


After  56  V.  c.  29,  s.  1,  when  the  words  "or  such  like 
matters"  w^ere  changed  to  "and  other  matters,"  etc. 


McGoey  v.  Lcamy,  27  Can.  S.C.R.  193. 

The  parties  executed  a  deed  for  the  purpose  of  settling 
the  boundary  between  contiguous  lands  of  which  they 
were  respectively  proprietors,  and  named  a  provincial 
surveyor  as  their  referee  to  run  the  line.  The  line  thus 
run  being  disputed,  an  action  was  brought  to  have  the  line 
declared  the  true  boundary,  and  to  revendicate  a  disputed 
strip  of  land  lying  upon  the  plaintiff's  side  of  the  line. 
Held,  that  an  appeal  would  lie  to  the  Supreme  Court, 
although  the  action  was  not  actually  in  the  form  of  an 
action  en  homage,  as  the  plaintiff  sought  such  relief  as  is 
usually  granted  in  such  cases,  and  that  this  was  a  con- 
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troversy  involving  questions  of  "title  to  lands  or  tene-    S. 46(&). 
ments,  annual  rents  or  other  matters  or  things  where  rights  g^gbec^ 
in  future  may  be  bound."  Title  to 

lands, 
Delorme  v.  Cussou,  28  Can.  S.C.R.  66.  generally. 

In  this  case  the  defendant  (appellant)  in  good  faith 
when  erecting  a  valuable  building  upon  his  own  land, 
through  the  mutual  mistake  of  both  himself  and  his  neigh- 
bour, caused  his  wall  to  encroach  slightly  upon  the  latter 's 
land.  A  motion  to  quash  an  appeal  to  the  Supreme  Court 
on  the  ground  that  the  action  was  possessory  in  its  nature 
and  did  not  involve  any  question  of  title  to  lands  was 
dismissed,  the  Court  saying:  "Nous  n'hesitons  pas  a 
decider  qu'il  s'agit  ici  du  titre  a  un  terrain  independam- 
mant  du  titre  a  la  nue  propriete,  qui  n'est  pas  conteste." 

Cully  V.  Ferdais,  30  Can.  S.C.R.  330. 

The  respondent,  in  execution  of  a  judgment  of  the 
Superior  Court  in  an  action  of  Macdonald  v.  Ferdais, 
issued  a  writ  of  possession  ordering  the  sheriff  to  put  him 
in  possession  of  a  road  described  in  the  judgment.  The 
appellant  filed  an  opposition  to  the  writ  of  execution 
alleging  that  he  had  delivered  to  the  respondent  a  right 
of  way  over  his  land  though  not  the  one  described  in  the 
judgment,  and  this  had  been  accepted  by  the  respondent 
as  a  due  compliance  with  the  judgment.  The  opposition 
was  maintained  by  the  Superior  Court,  but  set  aside  by 
the  Court  of  Queen's  Bench.  An  appeal  to  the  Supreme 
Court  was  quashed,  the  Court  holding  that  this  was  merely 
a  contestation  upon  the  execution  of  a  judgment  and  no 
rights  relating  to  land  were  in  controversy.  Held,  further, 
that  the  case  was  not  free  from  doubt;  that  the  right  to 
appeal  was  not  clear,  and  the  Court  would  not  assume 
jurisdiction  in  a  doubtful  case. 

Frechette  v.  Simmonean,  31  Can.  S.C.R.  12. 

In  this  case  the  plaintiff  was  the  lessee  and  the  defend- 
ant, respondent,  the  lessor  in  a  lease  for  a  term  of  years. 
The  action  was  brought  to  have  it  declared  that  the  deed 
was  simulated  and  the  appellant  was  always  the  OAvner  of 
the  property  mentioned  in  the  lease.     The  Superior  Court 
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gave  judgment  for  the  plaintiff,  but  thi.s  was  reversed  by 
the  Court  of  Queen's  Bench  on  the  ground  that  the  court 
below  erred  in  holding  that  the  plaintiff  had  made  a 
commencement  de  preuve  par  ecrit  which  let  in  parol  evi- 
dence to  contradict  the  written  lease. 

A  motion  to  quash  an  appeal  to  the  Supreme  Court 
was  granted,  the  Court  holding  that  the  title  to  the  owner- 
ship of  the  property  leased  was  not  the  matter  directly  in 
controversy,  and  there  was  no  decision  of  the  Court  of 
Queen's  Bench  on  any  such  question. 

Davis  V.  Boij,  33  Can.  S.C.R.  345. 

In  a  possessory  action  claiming  $200  damages,  the 
defendant  (appellant)  admitted  plaintiff's  title,  but  claimed 
to  retain  possession  as  tenant.  The  trial  judge  dismissed 
the  possessory  conclusions,  but  gave  judgment  for  $200 
rent  of  the  premises  in  question.  An  appeal  to  the 
Supreme  Court  was  qua.shed,  as  nothing  was  in  question 
but  a  personal  condemnation  to  pay  $200. 

Attorney-General  v.  Scott,  34  Can.  S.C.R.  282. 

An  action  au  petitoire  was  brought  by  the  City  of  Hull 
against  the  respondents  claiming  certain  real  property 
which  the  Government  of  Quebec  had  sold  to  the  city  for 
the  sum  of  $1,000.  The  Attorney-General  of  Quebec  was 
permitted  to  intervene  and  take  up  the  fait  et  cause  of 
the  plaintiffs.  Held,  that  an  appeal  would  lie  notwith- 
standing that  the  liability  of  the  intervenant  might  merely 
be  for  the  return  of  the  $1,000  as  the  sole  point  in  issue 
was  the  title  to  the  lands  in  question. 

null  City  V.  Scott,  34  Can.  S.C.R.  617. 

Where,  in  an  action  au  petitoire  and  eyi  homage,  the 
question  as  to  title  has  been  finally  settled,  a  subsequent 
order  defining  the  manner  in  which  the  boundary  line 
between  the  respective  properties  shall  be  established  is  not 
appealable  to  the  Supreme  Court  of  Canada.  Cully  v. 
Ferdais,  30  Can.  S.C.R.  330,  followed. 

Delisle  v.  Arcand,  36  Can.  S.C.R.  23. 
The   action  was   brought   au   possessoire   to    eject   the 
defendant  from  the  possession  of  a  parcel  of  land  of  v/hieh 
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the  plaintiff  alleged  he  was  the  owner.  The  Superior  Court    S. 4G  (b). 
maintained   the   plaintiff's   action,   but   this   decision   was  Quebe/' 
reversed  by  the  Court  of  King's  Bench.     In  the  Supreme  Title  to 
Court  a  motion  to  quash  was  dismissed,  the  Court  holding     lands, 
that  the  uniform  jurisprudence  of  the  Supreme  Court  was     S^^^^^  ^^ 
to  entertain  such  appeals,  the  reason  being  that  possessory 
actions  always  involve,  in  a  secondary  manner,  the  title  to 
lands. 

Carrier  v.  Sirois,  36  Can.  S.C.R.  221. 

In  an  action  for  the  price  of  real  estate  sold  for  war- 
ranty a  plea  alleging  troubles  and  fear  of  eviction  under 
a  prior  hypothec  to  secure  rent  charges  on  the  land  does 
not  raise  questions  affecting  the  title  nor  involving  future 
rights  so  far  as  to  give  the  Supreme  Court  of  Canada 
jurisdiction  to  entertain  an  appeal. 

G.  T.  Ely  Co.  V.  Perrault,  36  Can.  S.C.R.  671. 

Orders  directing  the  establishment  of  farm  crossings 
over  railways  subject  to  "The  Railway  Act,  1903,"  are 
exclusively  within  the  jurisdiction  of  the  Board  of  Railway 
Commissioners  for  Canada. 

The  right  claimed  by  the  plaintiff* 's  action,  instituted  in 
1904,  to  have  a  farm  crossing  established  and  maintained 
by  the  railway  company  cannot  be  enforced  under  the  pro- 
visions of  the  Act,  16  V.  c.  37  (Can.),  incorporating 
the  Grand  Trunk  Railway  Company  of  Canada. 

Judgment  appealed  from  reversed,  Idington,  J.,  dis- 
senting in  regard  to  damages  and  costs. 

An  application  to  have  the  appeal  quashed  on  the 
grounds  that  the  cost  of  the  establishing  the  crossing 
demanded  together  with  the  damages  sought  to  be  recovered 
by  the  plaintiff  would  amount  to  less  than  $2,000  and  that 
the  case  did  not  come  within  the  provisions  of  the  Supreme 
Court  Act  permitting  appeals  from  the  Province  of  Quebec 
was  dismissed. 

46  {h)— Title  to  Lands. 

Tolls. 

Before  56  V.  c.  29,  s.  1,  when  the  statute  read  "or  such 
like  matter."  etc. 
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Quebec.  The  plaintiffs  had  constructed  a  toll  bridge  which  was 

Tolls.  destroyed  and  during  its  reconstruction  the  plaintiffs  fur- 

nished the  public  with  a  ferry.  The  defendants  built  a 
temporary  bridge  for  the  public.  In  an  action  claiming 
$1,000  damages  and  demolition  of  the  bridge,  the  Superior 
Court  dismissed  plaintiffs'  action  which  was  affirmed  by 
the  Court  of  Queen's  Bench,  appeal  side  (Quebec).  Upon 
an  appeal  to  the  Supreme  Court  an  application  to  quash 
appeal  for  want  of  jurisdiction  was  dismissed  on  the 
ground  that  defence  set  up  to  the  action  had  the  effect  of 
placing  the  plaintiffs'  title  in  question  and  rendered  the 
case  appealable  as  involving  a  question  of  the  title  to  an 
immoveable,  and  that  the  case  clearly  fell  under  the  words 
"in  anv  matter  which  relates  to  any  title  to  lands  or  tene- 
ments where  the  rights  in  future  might  be  bound,"  and 
was  accordingly  appealable  to  this  Court.  Vide  judgment 
Fournier,  J.,  p.  589,  in  which  Strong  and  Taschereau,  JJ., 
concurred. 

Corporation  of  Aubert-Gallion  v.  Roy,  21  Can.  S.C.R. 
456. 

The  respondent  constructed  a  toll  bridge  over  the 
Chaudiere  River  under  special  authority  of  a  statute  of 
the  Province  of  Quebec  which  gave  him  exclusive  rights 
for  30  years.  The  appellants  subsequently  passed  a  by-law 
to  erect  a  toll  bridge  in  close  proximity  to  the  former  and 
thereupon  the  respondent  obtained  on  petition  a  writ  of 
injunction,  and  upon  the  issues  joined  the  Superior  Court 
upheld  the  by-law  and  dismissed  the  writ.  The  Court  of 
Queen's  Bench  reversed  this  judgment.  An  appeal  to  the 
Supreme  Court  Avas  heard  on  the  merits. 

Corporation  of  St.  Joachim  v.  Pointe  Claire  Turnpike 
Co.,  24  Can.  S.C.R.  486. 
In  this  case  the  municipal  corporation  brought  an  action 
against  the  Turnpike  Co.  in  which  by  its  declaration  the 
plaintiff  asked  to  have  it  declared  that  the  defendant  had 
no  right  to  operate  a  toll  gate  in  the  limits  of  the  muni- 
cipality; that  the  appellant  might  be  ordered  to  cease 
demanding    tolls,    to    cease    operating    the    toll    gate,    to 
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demolish  the  gate  and  in  default  that  the  plaintiffs  be  S.  4G(h). 
authorized  to  do  so.  This  was  not  a  proceeding  by  petition  oue^ec^ 
for  a  writ  of  injunction,  although  analogous  relief  was  Tolls, 
prayed  for.  The  Superior  Court  gave  Judgment  in  favour 
of  plaintiffs,  which  was  reversed  by  the  Court  of  Queen's 
Bench.  Upon  the  application  in  the  Supreme  Court  to 
allow  the  security  for  the  appeal,  the  Registrar,  by  his 
order  approving  of  the  bond,  required  the  respondent  to 
move  to  quash  at  the  then  next  session  of  the  Court.  This 
motion  having  been  made  in  limine  at  the  hearing 
the  Court  said:  "As  we  are  of  the  opinion  that  we 
should  dismiss  the  appeal,  we  assume  jurisdiction  without 
determining  that  question,  as  we  have  often  done  in  such 
cases,  and  as  the  Privy  Council  has  done  in  many  instances, 
amongst  others,  in  Braid  v.  The  Great  Westerii  Ely.  Co., 
1  Moo.  P.C.  101." 

Rouleau  v.  Pouliot,  36  Can.  S.C.R.  26. 

The  plaintiff's  action  was  for  $1,000  for  damages  for 
infringement  of  his  toll  bridge  privileges,  in  virtue  of  the 
Act  58  Geo.  III.  c.  20  (L.C.),  by  the  construction  of  another 
bridge  within  the  limit  reserved,  and  for  the  demolition  of 
the  bridge,  etc.  The  judgment  appealed  from  dismissed 
the  action.  On  a  motion  to  quash  the  appeal;  Held,  that 
the  matter  in  controversy  affected  future  rights  and  conse- 
quently an  appeal  would  lie  to  the  Supreme  Court  of  Can- 
ada. Galarneau  v.  Guilbault,  16  Can.  S.C.R.  579,  and 
Chamherland  v.  Fortier,  23  Can.  S.C.R.  371,  followed. 

Vide  Tonssignant  v.  Nicolet  {supra,  page  180)  ;  Ver- 
cheres  v.  Varennes  {supra,  page  143)  ;  Flatt  v.  Ferland 
{infra,  page  202)  ;  Stevenson  v.  Montreal  {supra,  page 
179)  ;  Bourget  v.  Blanchard  {supra,  page  185)  ;  Champoux 
v.  Lapierre  {infra,  page  197)  ;  Gendron  v.  McDougall 
{infra,  page  198). 

Annual  rents. 

Rodier  v.  Lapierre,  21  Can.  S.C.R.  69. 

The  appellant  was  entitled  to  recover  under  the  will  of 
her  father,  of  which  her  mother,  the  defendant,  was  the 
'executrix,  a  monthly  allowance  of  $100,  which  had  been 
13 
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increased  to  $300  per  month  by  an  Act  of  the  Legislature 
of  the  Province  of  Quebec.  The  defendant  having  paid  the 
additional  allowance  for  one  month  refused  to  pay  it  for 
the  succeeding  month,  and  thereupon  the  plaintiff  brought 
her  action  to  recover  the  $200,  and  her  declaration  made  no 
claim  for  any  other  relief.  An  appeal  to  the  Supreme 
Court  was  quashed,  the  Court  holding  that  the  words 
"future  rights  which  might  be  bound"  referred  to  in  sec- 
tion 29  (now  46),  are  governed  by  the  preceding  words  of 
the  clause,  and  that  the  words  "annual  rents"  in  that  sec- 
tion mean  ground  rents  (rentes  foneieres)  and  not  an 
annuity  or  any  other  like  charges  or  obligations. 


Future  rights. 

Beauhien  v.  Bernatchez,  Cout.  Dig.  57. 

D.  entered  into  an  agreement  with  the  defendant  and 
others  whereby  they  agreed  to  furnish  for  20  years  all  the 
milk  of  their  cows  to  D.  to  be  manufactured  into  cheese, 
at  a  percentage  rate,  at  his  factory,  of  which  the  plaintiff 
subsequently  became  proprietor  and  vested  with  all  the 
rights  of  D.  The  defendant,  among  others,  contrary  to 
the  agreement,  sold  his  milk  to  an  opposition  factory, 
whereupon  the  plaintiff  sued  for  damages  in  the  circuit 
court.  The  action  was  evoked  on  the  ground  that  future 
rights  were  in  question,  and  the  Superior  Court  gave  plain- 
tiff $8.51  damages  for  the  breach  of  the  agreement.  The 
Court  of  Queen's  Bench  having  reversed  the  judgment 
and  dismissed  the  action,  plaintiff  applied  to  a  judge  of 
that  court  for  leave  to  appeal  to  the  Supreme  Court,  who 
refused  on  the  ground  that  the  future  rights  were  limited, 
and  that  multiplied  by  their  duration  they  would  not 
reach  the  amount  required  for  an  appeal.  On  further 
application  to  Gwynne,  J.,  of  the  Supreme  Court  in  Cham- 
bers, Held,  that  the  case  was  similar  to  one  of  a  contract  for 
payment  of  a  sum  by  instalments  to  an  amount  of  $170.20 
in  all,  and  also  that  it  did  not  come  within  the  meaning 
of  "rights  in  future"  as  used  in  section  8  of  the  Supreme 
Court  Amendment  Act  of  1879  (now  section  46),  and  an 
appeal  did  not  lie  to  the  Supreme  Court  of  Canada. 
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Rattray  v.  Larue,  15  Can.  S.C.R.  102.  S.46  (b). 

Appeals. 

In  this  case  the  Supreme ,  Court  heard  an  appeal  trom  Quebec, 
the  judgment  of  the  Court  of  Queen's  Bench,  appeal  side  Future 
(Quebec),  reversing  the  judgment  of  the  Superior  Court     "^    ^' 
which  maintained  a  demurrer  to  an  intervention  filed  by 
the  respondent  as  tutor  ad  hoc  to  minor  children. 

Query:  Whether  in  view  of  the  later  decisions  there 
was  jurisdiction  in  this  case  to  hear  the  appeal. 

O'Dell  V.  Gregory,  24  Can.  S.C.R.  661,  infra,  p.  203; 
Talbot  V.  Guilmartin,  30  Can.  S.C.R.  482,  infra,  p.  205; 
Noel  V.  Chevrefils,  30  Can.  S.C.R.  327,  infra,  p.  205. 

Gilbert  v.  Gilman,  16  Can.  S.C.R.  189. 

In  an  action  for  $1,333.36,  a  balance  of  one  of  several 
money  payments  of  $2,000  each,  payable  by  defendant  to 
plaintiff  annually.  Held,  that  the  words  "such  like  matters 
or  things  where  the  rights  in  future  might  be  bound"  in 
section  29  (now  46)  are  governed  by  the  preceding  words, 
that  the  doctrine  noscitur  a  sociis  applied,  and  that  the 
future  rights  to  be  bound  must  relate  to  some  or  one  of  the 
matters  or  things  previously  specified  in  the  sub-section, 
namely,  to  a  fee  of  office,  duty,  rent,  revenue  or  sum  of 
money  payable  to  Her  Majesty  or  to  some  title  to  lands  or 
tenements  or  to  some  like  matter  or  thing.  Appeal  quashed. 

Dionne  v.  The  Queen,  24  Can.  S.C.R.  451. 

The  suppliant  by  petition  of  right  claimed  from  the 
Government  of  the  Province  of  Quebec  to  have  set  aside  a 
surrender  of  his  pension  which  he  had  made  in  considera- 
tion of  the  sum  of  $382,  the  pension  entitling  the  suppliant 
to  $21.33  per  month  for  his  life,  and  half  this  sum  to  his 
wife  during  her  widowhood.  An  appeal  to  the  Supreme 
Court  from  the  Superior  Court  in  Review  was  allowed. 

In  this  appeal  no  question  of  jurisdiction  was  raised. 

Query :  If  an  appeal  would  lie  in  view  of  Macdonald  v. 
Galivan,  infra,  p.  196,  and  Raphael  v.  McLaren,  infra. 

Raphael  v.  McLaren,  27  Can.  S.C.R.  319. 
Held,  that  the  classes  of  matters  which  are  made  appeal- 
able to  the  Supreme  Court  of  Canada  under  the  provisions 
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S. 46  (b).    of  section  29,  sub-section  (&)  of  the  Supreme  and  Exche- 

Qwh?t        ^"^^  Courts  Act,  as  amended  by  56  V.  c.  29  (now  46),  do 

Futun;  not  include  future  rights  which  are  merely  pecuniary  in 

rights.        their  nature  and  do  not  affect  rights  to  or  in  real  property 

or  rights  analagous  to  interests  in  real  property.     Eodier 

V.  Lapierre,  21  Can.  S.C.R.  69,  and  O'Dell  v.  Gregory,  24 

Can.  S.C.R.  661,  followed. 

Macdonald  v.  Galivan,  28  Can.  S.C.R.  258. 

This  was  an  action  "en  declaration  de  paternite, " 
claiming  from  defendant  a  specific  monthly  allowance  for 
the  support  of  the  infant.  The  court  below  held  that  this 
support  under  ordinary  circumstances  would  cease  when 
the  child  attained  14  years  of  age,  and  if  this  were  so  the 
amount  involved  would  be  under  $2,000.  The  appellant 
contended  that  in  the  possible  event  of  the  child  proving  to 
be  an  invalid  or  a  cripple,  the  support  might  be  required 
for  an  indefinite  period  and  amount  to  more  than  $2,000. 
Held,  that  even  if  more  than  $2,000  might  under  certain 
contingencies  be  involved,  an  appeal  would  not  lie,  fol- 
lowing Eodier  v.  Lapierre,  21  Can.  S.C.R.  69,  supra,  p. 
193,  and  that  the  attempt  to  rest  the  claim  under  the  clause 
as  to  "future  rights"  could  not  prevail  in  view  of  O'Dell 
V.  Gregory,  24  Can.  S.C.R.  661,  infra,  p.  203. 

Banqiie  du  Peuple  v.  Trottier,  28  Can.  S.C.R.  422. 

A  bank  had  granted  a  pension  to  a  former  cashier  as  a 
retiring  allowance  at  the  rate  of  $3,000  per  annum  for  five 
years,  and  at  $2,000  thereafter.  The  cashier  assigned  his 
claim  for  pension  to  the  plaintiff,  who  sued  to  recover  seven 
monthly  payments  amounting  to  $1,166.69.  The  plaintiff 
recovered  judgment  in  the  Superior  Court  which  was 
affirmed  in  the  Court  of  Review.  A  motion  to  quash  an 
appeal  to  the  Supreme  Court  was  allowed,  the  Court  hold- 
ing that  this  was  not  a  case  of  future  rights  within  the 
meaning  of  this  section,  in  which  an  appeal  would  lie. 

Vide  Sherbrooke  v.  McManamy,  supra,  p.  142;  Dubois 
V.  Ste  Rose,  supra,  p.  178 ;  Chamberland  v.  Fortier,  supra, 
p.  183 :  McGoey  v.  Lcamy,  supra,  p.  188 ;  Ecclesiastiques  of 
St.  Sulpice  V.  Montreal,  supra,  p.  178;  Macdonald  v. 
Galivan,  svpra,  p.  196;  Waters  v.  Manigault,  infra,  p.  217; 
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Lapointe   v.   Monircal  Police   Society,   35   Can.    S.C.R.   5;    S.46(?>). 
Winteler  v.   Davidson,   34   Can.    S.C.R.   274;    Chagnon  v.  ^JP^^^'" 
Normand,  16  Can  S.C.R.  661;  Bank  of  Toronto  v.  Le  Own},  Future 
efc.  12  Can.  S.C.R.  25;  Lariviere  v.  Three  Rivers,  23  Can.     "g^ta- 
S.C.R.   723. 

46  (c) — $2,000  involved — cases  generally. 
Value  established  hy  affidavit. 

Dreschell  v.  Auer  Incandescent  Light  Mfg.  Co.,  28  Can. 
S.C.R.  268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was 
less  than  the  amount  fixed  by  the  statute  as  necessary  to 
give  jurisdiction  to  the  appellate  court,  and  affidavits  were 
also  filed  by  the  appellants  shewing-  that  the  amount  in 
controversy  was  sufficient  to  give  jurisdiction  under  the 
statute,  the  motion  to  quash  was  dismissed,  but  the  appel- 
lants were  ordered  to  pay  the  costs  as  the  jurisdiction  of  the 
Court  to  hear  the  appeal  did  not  appear  until  the  filing  of 
the  appellants'  affidavits  in  answer  to  the  motion. 

Champoux  v.  Lapierre,  Cout.  Dig.  56. 

Contestation  on  opposition  by  respondent  to  a  seizure  of 
lands  by  appellant  on  a  judgment  for  $640.  The  opposi- 
tion alleged  that  respondent  was  a  creditor  of  defendant  for 
$31,000  and  asked  that  seizure  be  annulled  on  the  ground 
that  by  agreement  of  17th  October,  1876,  no  property  of 
the  defendant  should  be  sold  without  the  respondent's  con- 
sent. Defendant  was  a  building  society,  and  respondent 
alleged  by  appellant  to  be  a  director  had  become  a  party  to 
and  bound  by  the  agreement.  The  opposition  was  main- 
tained by  the  Superior  Court  and  by  the  majority  of  the 
Court  of  Queen's  Bench.  Held,  that  the  appeal  did  not 
come  within  any  of  the  cases  mentioned  in  42  V.  c.  39,  s.  8, 
providing  for  appeals  from  the  Province  of  Quebec  (now 
46).  The  demand  for  $640;  the  opposition  was  not  for  any 
particular  sum  and  did  not  ask  for  the  payment  of  the  debt 
of  $31,000,  but  attacked  only  the  seizure  for  $640  and  sought 
to  interfere  with  the  execution  of  a  Judgment  for  that  sum ; 
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S.  46  (c). 
Appeals. 
Quebec. 
$2,000 

involved. 


the  amount  in  dispute  therefore  was  this  $640,  and  the 
question  of  jurisdiction  was  governed  by  this  amount  and 
not  by  the  value  of  property  seized,  although  such  value 
exceeded  the  sum  of  $2,000.  Henry,  J.,  dissented.  Appeal 
quashed  for  want  of  jurisdiction,  but  without  costs,  the 
objection  having  been  raised  by  the  Court. 

McCorkill  v.  Knight,  Gout.  Dig.  56. 

The  appellant  was  allowed  to  shew  by  affidavit  that  the 
amount  in  dispute  was  over  $2,000. 

3Iuir  V.  Carter;  Holmes  v.  Carter,  16  Can.  S.C.R.  473, 
Cass.  Dig.  407. 

Where  the  matter  in  controversy  is  bank  shares,  their 
actual  value  at  the  time  of  the  institution  of  the  action  and 
not  their  par  value  will  determine  the  right  of  appeal  under 
section  29,  Supreme  and  Exchequer  Courts  Act  (now  46) 
and  the  actual  value  of  such  shares  may  be  shewn  by 
affidavit. 

Gendron  v.  McDougall,  4th  March,  1885. 

The  appellants,  being  creditors  of  the  late  Isaac  Gouver- 
neur  Ogden,  Sheriff  of  the  District  of  Three  Rivers,  sued 
and  obtained  a  judgment  on  the  16th  March,  1874,  against 
his  sole  heir,  Isaac  Low  Evans  Ogden,  for  $528.83,  with 
interest. 

The  latter  having  died,  the  appellants  recovered  another 
judgment,  on  the  18th  January,  1881,  declaring  that  the 
former  could  be  enforced  by  execution  against  his  repre- 
sentative, Charles  Kinnis  Ogden,  to  the  extent  of  $231, 
with  interest  and  costs. 

By  virtue  of  the  last  judgment,  the  appellants  caused  to 
be  made  a  seizure  of  an  immoveable  derived  from  the  suc- 
cession of  Sheriff  Ogden  by  Isaac  Low  Evans  Ogden,  and 
from  the  succession  of  the  latter  by  Charles  Kinnis  Ogden. 

The  respondents  contested  the  seizure  of  that  lot  of 
land,  by  an  opposition  a  fin  de  distraire. 

They  alleged  in  their  opposition,  that  Isaac  Low  Evans 
Ogden  had  sold  them  the  land  seized,  for  the  price  of  $2,000 
paid  cash,  and  they  prayed  that  they  might  be  declared  the 
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true  owners  and  proprietors  of  the  said  lot  of  land,  and  that     S.46  (e). 
the  seizure  of  it  might  be  annulled  and  set  aside.  Quebec^ 

The    appellants    contested    this    opposition,    pleading  $2,000 
several  pleas,  impugning  the  alleged  sale  and  title  of  the     evolved, 
respondents  to  the  land  in  question. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the 
judgment  rendered  by  the  Court  of  Queen's  Bench  for 
Lower  Canada,  reversing  the  judgment  of  the  Superior 
Court  on  this  contestation,  Held,  that  the  opposition  having 
been  filed  in  a  suit  in  which  the  amount  in  dispute  was  less 
than  $2,000,  the  appeal  would  not  lie.  Macfarlane  v. 
Leclaire,  15  Moo.  P.C.C.  181,  referred  to;  also  Champoux 
V.  Lapierre  {supra,  p.  197). 

Appeal  quashed  for  want  of  jurisdiction,  but  without 
costs,  a  motion  to  quash  not  having  been  made  at  the 
earliest  convenient  moment. 

Action  for  an  account. 

L'Heureux  v.  Lamarche,  12  Can.  S.C.R.  460. 

The  plaintiff's  declaration  alleged  that  he  had  aban- 
doned to  the  defendants  immoveable  and  moveable  pro- 
perty, the  moveable  property  consisting  of  general  mer- 
chandise of  the  value  of  $2,250,  and  books  of  account 
amounting  to  $627.91,  and  promissory  notes  amounting  to 
$718.20,  and  a  hypothec  of  $182,  and  that  the  defendants 
in  default  be  condemned  to  pay  $5,478. 

In  this  case,  Taschereau,  J.,  in  delivering  the  judgment 
of  the  Court,  said: — 

''In  1882  the  plaintiff,  now  appellant,  assigned  his 
estate  to  the  defendants,  present  respondents,  for  the  bene- 
fit of  his  creditors.  By  his  present  action  he  claims  from 
the  defendants  an  account  of  their  administration  of  his 
estate.  By  their  plea,  the  defendants  first  allege  that  they 
are  not  bound  to  account  to  the  plaintiff",  wherefore  they 
ask  the  dismissal  of  the  action. 

"2nd.  They  allege  that  they  have  already  accounted  to 
him  before  the  institution  of  this  action — and  this  as  gar- 
nishees in  a  suit  between  one  Guillet  and  the  plaintiff — so, 
therefore,  they  pray  for  the  dismis.sal  of  the  action.  3rd. 
They  plead  the  general  issue.     4th.  They  produce  a  state- 
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S.  4G  {€).  ment  which  they  ask  the  Court  to  declare  to  be  a  true  and 
Quebec!'  faithful  account  of  their  administration,  and  that  the 
$2,000  action  be  consequently  dismissed. 

"To  this  extraordinary  plea  the  plaintiff's  filed  a  general 
answer.  The  defendants  produced  evidence  to  establish 
their  account. 

"The  Superior  Court  dismissed  the  plaintiff's  action,  on 
the  ground  that  the  account  produced  was  a  true  and  faith- 
ful one.  The  considerants  refer  to  the  garnishment  pleaded, 
but  the  dispositif  clearly  shews  that  the  Court  was  of  opin- 
ion that  the  account  therein  given  by  the  present  defend- 
ants was  not  sufficient  alone  to  entitle  them  to  ask  for  the 
dismisal  of  the  present  action. 

"The  Court  of  Review  unanimously  reversed  that  judg- 
ment on  the  ground  that  the  issue  to  be  first  determined 
in  the  ease  is  as  to  the  right  of  the  plaintiff  to  ask  for  an 
account  from  the  defendants,  and  that,  till  that  point  has 
been  adjudicated  upon,  he,  the  plaintiff,  is  not  bound  to 
contest  or  admit  the  account  filed  with  the  plea. 

"The  Court  of  Queen's  Bench  reversed  the  judgment  of 
the  Court  of  Review  and  restored  the  first  judgment  by 
which  the  plaintiff's  action  had  been  dismissed.  The 
plaintiff  now  appeals  from  that  last  judgment. 

"I  am  of  opinion  that  the  judgment  of  the  Court  of 
Review  is  the  right  one,  and  that  the  plaintiff's  action  was 
wrongly  dismissed  by  the  Superior  Court." 

Gillespie  v.  Stephens,  14  Can.  S.C.R.  709. 

In  this  case  the  plaintiff  in  his  declaration  claimed  that 
for  years  defendant  had  acted  as  his  agent  and  received 
large  sums  of  money  arising  from  sales  of  the  plaintiff's 
property,  for  which  he  had  failed  to  account;  that  the 
accounts  he  rendered  were  inaccurate,  and  prayed  to  have 
the  pretended  accounts  rendered  by  defendant  to  plaintiff 
declared  null  and  void,  and  that  defendant  be  ordered  to 
render  an  account  under  oath;  and  that  in  default  of  an 
account  defendant  be  condemned  to  pay  $10,000 ;  that  the 
defendant  had  not  accounted  for  the  receipt  of  monies 
amounting  in  all  to  over  $2,000.  After  argument  the 
appeal  was  dismissed. 
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Eood  V.  Sangster,  Nov.  12th,  1889;  16  Can.  S.C.R.  723.     S.46  (r). 

.  Appeals. 

An  action  was  instituted  by  the  respondent  against  the  Quebec, 
appellant  for  the  partition  and  licitation  of  a  cheese  fac-  $2,000 
tory,  etc.,  in  order  that  the  proceeds  might  be  divided 
according  to  the  rights  of  the  parties  who  had  carried  on 
business  as  partners.  The  judgment  appealed  from  ordered 
the  licitation  of  the  factory  and  its  appurtenances.  On  a 
motion  to  quash  the  appeal  by  the  respondent  on  the  ground 
that  the  matter  in  controversy  was  under  $2,000,  the  appel- 
lant in  answer  to  the  respondent's  affidavit  filed  another 
affidavit  shewing  that  the  total  value  of  the  property  was 
$3,000,  but  it  being  admitted  that  the  respondent  (plain- 
tiff) claimed  but  one-half  interest  in  the  property  it  was 
Held,  that  the  matter  in  controversy,  and  claimed  by  the 
respondent,  not  amounting  to  the  sum  or  value  of  $2,000, 
the  appeal  should  be  quashed  with  costs. 

Cases  generally. 

The  Quebec,  Montmorency,  etc.,  Ely.  v.  Mathieu,  19 
Can.  S.C.R.  426. 

In  a  railway  expropriation  case  the  arbitrators  made  an 
award  in  favour  of  the  land  owner  for  a  sum  under  $2,000. 
In  an  action  brought  to  set  aside  the  award  judgment  was 
given  in  favour  of  the  landowner  and  affirmed  by  the 
Court  of  Queen's  Bench.  On  appeal  to  the  Supreme  Court, 
Strong  and  Taschereau,  JJ.,  expressed  doubts  as  to  the 
jurisdiction  of  the  Court,  the  amount  of  the  award  being 
under  $2,000,  but  the  appeal  was  dismissed  on  the  merits. 

Dominio7i  Salvage  Co.  v.  Brown,  20  Can.  S.C.R.  203. 

In  an  action  to  recover  a  10 7o  call  on  $10,000  of  stock 
subscribed  by  defendant.  Held,  by  the  Supreme  Court, 
Gwynne  and  Patterson,  JJ.,  dissenting,  that  amount  in 
controversy  was  $1,000  and  no  appeal  would  lie. 

Dawson  v.  Dwmont,  20  Can.  S.C.R.  709. 

In  this  case  the  plaintiff*  recovered  judgment  in  a  suit 
of  Macdonald  v.  Simon  J.  Dawson  and  W.  McD.  Dawson, 
for  over  $2,000.  Thereupon  the  defendant,  W.  McD.  Daw- 
son, instituted  proceedings  in  that  action  as  provided  by 
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S.  46(r).  the  Code  of  Procedure  disavowing  the  solicitor  Diimont, 
Quebec^  who  had  entered  an  appearance  for  him,  alleging  that  he 
$2,000  never  authorized  him  to  appear  and  never  knew  of  the 

involved,  proceedings  or  the  judgment  until  his  property  was  taken 
in  execution.  The  petition  in  disavowal  was  dismissed  by 
the  Superior  Court  and  this  judgment  was  affirmed  by 
the  Court  of  Queen's  Bench.  On  appeal  to  the  Supreme 
Court  it  was  held  that  as  the  judgment  obtained  against 
the  appellant  on  the  appearance  filed  by  the  defendant 
exceeded  the  amount  of  $2,000  the  judgment  on  the  peti- 
tion in  disavowal  was  appealable. 

Flatt  V.  Ferland,  21  Can.  S.C.R.  32. 

Appeal  from  a  decision  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side). 

In  December,  1889,  F.  F.  Ferland,  a  trader,  sold  to 
Gauthier,  one  of  the  respondents,  certain  real  estate  in 
Montreal,  which  was  mortgaged  for  $7,000,  or  $8,000, 
with  a  right  of  remere  for  one  year. 

In  January,  1890,  F.  F.  Ferland  made  an  assignment, 
and  Ira  Flatt,  et  al.  creditors  of  Ferland  in  the  sum  of 
$1,880,  brought  an  action  against  Gauthier  to  have  the 
deed  of  sale  of  the  property  which  was  valued  at  over 
$11,000  set  aside  as  made  in  fraud  of  his  creditors.  G. 
pleaded  that  he  was  willing  to  return  the  property  upon 
payment  of  the  sum  of  $1,000  which  he  had  advanced  to 
F.,  and  the  courts  below  dismissed  F.  et  al.'s  action.  On 
appeal  to  the  Supreme  Court  of  Canada: — 

Held,  that  as  the  appellants'  claim  was  under  $2,000 
and  they  did  not  represent  Ferland 's  creditors,  the  amount 
in  controversy  was  insufficient  to  make  the  case  appealable. 

Great  Eastern  Rhj.  Co.  v.  Lamhe,  21  Can.  S.C.R.  431. 

The  plaintiff,  respondent,  recovered  judgment  against 
the  Montreal  &  Sorel  Rly.  Co.  for  $675  and  took  in  execution 
the  railway  property  of  the  said  company.  Thereupon  the 
opposants,  appellants,  filed  an  opposition  to  the  writ  of 
execution  claiming  to  have  the  property  sold  subject  to 
its  claim  for  $35,000.  The  Superior  Court  dismissed  the 
opposition  which  was  affirmed  by  the  Court  of  Queen's 
Bench.   The  opposants  then  appealed  to  the  Supreme  Court. 
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The  respondents  thereupon  moved  to  quash  on  the  ground    S.  46  (c). 
that  the  amount  involved  was  less  than  $2,000,  viz.,  $675.  qP^S?" 
The   Court,   without   expressly   dismissing   the   motion   to  $2,000 
quash,  ordered  the  appeal  to  be  heard  on  the  merits.  involved. 

Hunt  V.  Taplin,  24  Can.  S.C.R.  36. 

The  plaintiff's  claim  was  for  $1,470,  balance  of  account 
due  him  as  agent  for  the  defendant's  testator.  By  their 
pleas  the  defendants,  besides  denying  the  plaintiff's  claim, 
alleged  that  plaintiff  was  indebted  to  defendant's  testator 
in  the  sum  of  $3,416,  and  that  a  deed  given  by  plaintiff 
to  defendant's  testator  was  in  truth  only  a  security  for 
said  indebtedness,  and  the  taxes  and  insurance  which  made 
up  the  plaintiff's  claim  arose  out  of  the  said  lands  and  were 
payable  by  the  plaintiff  under  the  agreement  by  which  the 
defendant's  testator  had  taken  the  deed  from  the  plain- 
tiff. The  Superior  Court  found  for  the  defendant,  which 
was  reversed  by  the  Court  of  Queen's  Bench.  Upon  a 
motion  to  quash  an  appeal  to  the  Supreme  Court  it  was 
held  that  although  the  defendant  did  not  claim  judgment 
against  plaintiff  for  balance  between  plaintift"s  claim 
and  the  said  sum  of  $3,416,  being  a  sum  over  $2,000, 
nevertheless  the  amount  in  controversy  was  the  whole  of 
the  appellant's  claim,  and  as  long  as  the  judgment  of  the 
Court  of  Queen 's  Bench  stood,  the  defendant  could  have  no 
action  against  the  plaintiff  for  balance  of  his  claim,  and 
the  defendant's  pecuniary  interest  in  the  appeal  exceeded 
$2,000.     The  motion  was  therefore  dismissed. 

O'Dell  V.  Gregory,  24  Can.  S.C.R.  661. 
This  was  an  action  brought  for  separation  de  corps  from 
the  plaintiff's  wife.  The  Superior  Court  gave  judgment 
for  the  plaintiff  which  was  reversed  by  the  Court  of  Queen's 
Bench.  A  motion  to  quash  an  appeal  to  the  Supreme  Court 
was  allowed,  the  Court  holding  that  although  the  defend- 
ant's right  to  certain  goods  and  chattels  specified  in  the 
marriage  contract  might  be  accidentally  affected  by  the 
judgment,  yet  the  value  of  these  articles  did  not  appear  to 
be  $2,000 ;  that  the  words  in  section  29,  ' '  fee  of  office,  duty, 
rent,  revenue  or  any  sum  of  money  payable  to  Her 
Majesty,"  related  only  to  claims  against  the  Crown,  and 
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S. 46  ((-')•  that  the  words  ''other  matters  or  things  where  rights  in 
Quebec*  future  might  be  boun-d"  must  be  construed  to  mean 
$2,000  matters  and  things  cjusclem  generis  with  "title  to  lands 

or  tenements,  annual  rents"  immediately  preceding  those 
words.  That  the  word  "title"  means  a  vested  right  or 
title,  something  to  which  the  right  is  already  acquired, 
though  the  enjoyment  may  be  postponed;  that  there  was 
no  vested  right  to  the  annuity  during  widowhood  in  case 
defendant  should  survive  her  husband ;  that  had  there  been 
some  actual  right  or  title  to  lands  or  rents  or  other  similar 
matters  or  things  incidentally  involved  in  the  action,  it 
would  have  been  doubtful  even  then  if  there  would  have 
been  jurisdiction. 

Lachance  v.  La  Societe  de  Prets,  26  Can.  S.C.R.  200. 

The  respor dents  proved  a  claim  of  over  $2,000  against 
on  insolvent  e.state  based  upon  a  hypothec  security.  The 
appellant  had  proved  a  claim  of  $920,  and  contested 
respondents'  security,  and  claimed  that  the  curator  of  the 
insolvent  estate  had  improperly  collocated  the  whole 
amount  in  his  hands  to  the  respondents,  whereas  it  should 
be  distributed  proportionately  amongst  all  the  creditors  of 
the  estate  whose  claims  amounted  to  over  $10,000.  The 
Court  of  Appeal  having  affirmed  the  collocation  of  the  cur- 
ator, an  appeal  therefrom  to  the  Supreme  Court  was 
quashed,  the  Court  holding  that  the  pecuniary  interest  of 
the  party  appealing  alone  could  be  taken  into  consideration 
and  that  appellant's  contestation  of  the  respondents'  col- 
location might  result  in  bringing  back  to  the  insolvent 
estate  a  sum  of  over  $2,000,  but  the  jurisdiction  of  the 
Supreme  Court  did  not  depend  upon  the  possible  conse- 
quences of  a  possible  judgment. 

Turcotte  v.  Dansereau,  26  Can.  S.C.R.  578. 

An  opposition  filed  under  the  provisions  of  articles  484 
and  487  of  the  Code  of  Civil  Procedure  of  Lower  Canada 
for  the  purpose  of  vacating  a  judgment  entered  by  default, 
is  a  "judicial  proceeding"  within  the  meaning  of  section  29 
of  "The  Supreme  and  Exchequer  Courts  Act"  (now  46), 
and  where  the  appeal  depends  upon  the  amount  in  contro- 
versy, there  is  an  appeal  to  the  Supreme  Court  of  Canada  if 


SUPREME    COURT    ACT.  205 

the  amount  of  principal  and  interest  due  at  the  time  of  the    S.  46  (c). 
filing  of  the  opposition  under  the  judgment  sought  to  be  Qupf,ec 
annulled  is  of  the  sum  or  value  of  $2,000.  $2,000 

involved. 

King  V.  Dupuis,  28  Can.  S.C.R.  388. 

In  this  case  the  plaintiff,  present  respondent,  had 
recovered  a  judgment  against  T.  for  $119.57,  and  seized 
in  execution  a  quantity  of  logs  and  lumber  valued  at 
$3,500,  whereupon  the  appellants  filed  an  opposition  afin 
de  distraire  claiming  ownership.  Held,  that  when  the 
judgment  appealed  from  has  dismissed  the  opposition,  the 
amount  in  controversy  is  the  value  of  the  goods  sought  to 
be  withdrawn  from  seizure  and  not  the  amount  demanded 
by  the  plaintiff's  action,  or  for  which  execution  has  issued. 
Turcotte  v.  Dansereau,  26  Can.  S.C.R.  578 ;  McCorkill  v. 
Knight,  3  Can.  S.C.R.  233,  followed.  Champoux  v. 
Lapierre,  supra,  p.  197;  Gendron  v.  McDoiigall,  supra,  p. 
198,  discussed  and  distinguished. 

Noel  V.  Chevrefils,  30  Can.  S.C.R.  327. 

In  this  case  the  Superior  Court  dismissed  a  petition  for 
the  cancellation  of  the  respondent's  appointment  as  tutrix 
to  her  minor  children.  The  Court  of  Review  reversed  this 
judgment,  but  it  was  restored  by  the  Court  of  Queen's 
Bench.  Upon  a  motion  to  quash  an  appeal  to  tlie  Supreme 
Court  it  was  held  that  although  the  children's  estate 
amounted  to  over  $2,000,  the  Court  had  no  jurisdiction  as 
there  was  no  pecuniary  amount  in  dispute  and  the  matter 
in  controversy  did  not  fall  within  the  provisions  of  this 
section  (following  O'Dell  v.  Gregory,  supra,  p.  203). 

Talhot  V.  Guilmartin,  30  Can.  S.C.R.  482. 

This  was  an  action  for  separation  de  corps,  instituted 
by  the  respondent  against  her  husband,  and  other  relief 
asked  was  a  condemnation  to  pay  $10,000,  money  alleged 
to  have  come  to  the  hands  of  the  appellant.  Held,  that  no 
appeal  would  lie  to  the  Supreme  Court  from  the  decree 
for  separation  {O'Dell  v.  Gregory,  24  Can.  S.C.R.  661, 
followed),  and  the  money  demanded  in  the  declaration 
being  only  incidental  to  the  main  cause  of  action,  could 
not  give  the  Court  jurisdiction  to  entertain  the  appeal. 
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Quebec. 
$2,000 

involved. 


Bastien  v.  Filiatrault  et  ux.,  31  Can.  S.C.R.  129. 

A  wife  after  a  judicial  separation  as  to  property, 
became  a  party,  along  with  her  husband,  to  an  "Acte  de 
dation  en  paiement  et  vente  avec  faculte  de  remerer"  in 
favour  of  the  plaintiff.  In  an  action  to  recover  $1,324  the 
female  defendant  attacked  the  contract  alleging  that  it 
was  made  to  secure  payment  of  a  personal  debt  of  the  hus- 
band and  not  a  debt  of  the  community,  and  claimed  the 
benefit  of  article  1301  of  the  Civil  Code.  The  Superior 
Court  and  the  Court  of  Queen's  Bench  found  in  favour 
of  the  defendant  and  on  appeal  to  the  Supreme  Court 
judgment  was  given  on  the  merits  dismissing  the  appeal 
without  determining  the  question  as  to  the  jurisdiction  of 
the  Court  raised  by  the  respondent  upon  a  motion  to  quash. 

Bell  v.  Yipond,  31  Can.  S.C.R.  175. 

This  was  an  action  for  an  account  and  in  default  pay- 
ment of  $1,000.  Defendant  admitted  the  plaintiff's  right 
to  an  account  and  filed  same,  shewing  a  balance  in  his 
favour  of  $242.  The  plaintiff  contested  this,  claiming 
there  was  an  amount  exceeding  $2,000  due  him  from  the 
defendant.  Upon  the  trial  of  this  contestation  the  plain- 
tiff recovered  judgment  for  $2,190,  which  was  reversed  by 
the  Court  of  Queen's  Bench  and  action  dismissed.  The 
plaintiff  applied  to  have  his  security  for  an  appeal  to  the 
Supreme  Court  allowed.  The  Court  held  that  the  amount 
in  controversy  was  clearly  over  $2,000,  and  the  security 
was  allowed  accordingly. 

Donohue  v.  Donohue,  33  Can.  S.C.R.  134. 

The  declaration  demanded  first  an  account  and  in 
default  $2,000.  Secondly,  that  the  executors  be  dismissed 
from  office.  The  Superior  Court  ordered  the  removal  of  the 
executors,  but  did  not  order  the  account,  reserving  to  plain- 
tiff a  right  to  make  the  same  claim  in  another  action.  This 
judgment  was  reversed  by  the  Court  of  King's  Bench. 
There  was  no  appeal  by  plaintiff  from  the  judgment  of 
the  Superior  Court  refusing  the  account.  Held,  that  the 
Supreme  Court  had  no  jurisdiction  to  hear  an  appeal, 
following  Nod  v.  CJiCvrcfils,  30  Can.  S.C.R.  327,  supra,  p. 
205. 
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Clement  v.  La  Banque  Nationale,  33  Can.  S.C.R.  343.    .S.46  (c). 

On  a  contestation  of  a  statement  of  an  insolvent  trader  Quebec, 
by  a  creditor  claiming  a  sum  exceeding-  $2,000,  the  judg-  $2.ooo 
ment   appealed   from   condemned   appellant   under   article      '"^°  ^^ 
888  C.P.   (Quebec)   to  three  months'  imprisonment.  Held, 
that  there  was  no  sum  of  money  in  controversy  and  no 
appeal  would  lie  to  the  Supreme  Court. 

Wiuteler  v.  Davidson,  34  Can.  S.C.R.  274. 

The  plaintiff  had  a  judgment,  payable  in  quarterly 
instalments,  for  $1,500  per  annum,  for  alimony  against  her 
husband.  Upon  his  death  his  executors  and  universal 
legatees  refused  to  continue  the  payment.  Three  months 
after  the  husband's  death  a  case  was  stated  for  the  opin- 
ion of  the  Superior  Court  under  article  509.  Code  of  Pro- 
cedure (Quebec)  in  which  the  facts  were  admitted  and  the 
question  to  be  determined  was  the  right  of  the  appellant 
to  be  paid  the  annuity  after  her  husband's  death.  The 
appellant  succeeeded  in  the  Superior  Court,  but  this  judg- 
ment was  reversed  by  the  Court  of  King's  Bench.  An 
appeal  to  the  Supreme  Court  was  quashed,  the  Court  hold- 
ing that  the  matter  in  controversy  was  the  amount  due 
when  the  case  was  stated  and  was  under  $2,000;  that  the 
abstract  right  to  the  annuity  alone  was  in  question,  and 
that  the  future  payments  to  which  appellant  would  have 
been  entitled  had  she  succeeded,  was  not  "future  rights" 
within  the  meaning  of  the  statute. 

Beauchemin  v.  Armstrong,  34  Can.  S.C.R.  285. 

Where  the  Court  of  King's  Bench  affirmed  the  judg- 
ment of  the  Superior  Court  dismissing  the  action,  but 
varied  it  by  ordering  the  defendant  to  pay  a  portion  of 
the  costs,  Held,  that  although  more  than  $2,000  was 
demanded  by  the  action,  the  defendant  had  no  appeal  to 
the  Supreme  Court  as  the  amount  of  the  costs  which  he 
was  ordered  to  pay  was  less  than  $2,000,  and  in  this  case 
it  was  the  amount  in  controversy  and  not  the  amount 
demanded  that  governed  the  jurisdiction;  the  case  falling 
within  the  principle  of  the  decision  in  Allan  v.  Pratt,  13 
A.C.  780. 
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S.46  (c)..         Lapointe  v.  Montreal  Police  Society,  35  Can.  S.C.R.  5. 
Appeals. 

Quebec.  The  action  was  for  $62.50,  the  first  monthly  instalment 

$2,000^^  ^1  of  a  life  pension  at  the  rate  of  $750  per  annum  and  for  a 
declaration  that  plaintiff  was  entitled  to  such  annual  pen- 
sion during  the  remainder  of  his  life.  On  a  motion  to 
quash  an  appeal  to  the  Supreme  Court,  affidavits  were  filed 
to  shew  by  actuary  tables  that  the  pension  was  worth 
$7,000.  Held,  that  the  amount  in  controversy  was  the 
monthly  instalment  of  $62.50,  and  the  motion  was  allowed. 
Vide  Lariviere  v.  Three  Rivers,  supra,  p.  173;  Rattray 
V.  Larue,  supra,  p.  195 ;  Stephens  v.  Gerth,  infra,  p.  529 ; 
Toussignant  v.  Nicolet  {supra,  p.  180). 

46   (2). 

Until  1891  when  this  sub-section  was  added  (54-55  V. 
c.  25,  s.  3)  the  Supreme  Court  Act  did  not  specify  any 
method  of  determining  the  amount  in  controversy  when  the 
sum  found  due  by  the  judgment  differed  from  the  amount 
claimed  in  the  declaration. 

The  question  came  up  for  the  first  time  for  determina- 
tion in  the  case  of  Joyce  v.  Hart,  infra,  p.  211,  where  the 
Court  held  "that  in  determining  the  sum  or  value  in  dis- 
pute in  cases  of  appeal  by  the  defendant,  the  proper  course 
was  to  look  at  the  amount  for  which  the  declaration  con- 
cludes and  not  at  the  amount  of  the  judgment."  This  was 
the  jurisprudence  of  the  Court  on  the  point  until  1888 
when  the  Judicial  Committee  of  the  Privy  Council  held,  in 
Allan  V.  Pratt,  13  A.C.  780,  on  appeal  from  the  Court  of 
Queen's  Bench,  appeal  side  (Quebec),  that  it  was  the 
amount  in  controversy  in  the  appeal  as  disclosed  by  the 
judgment  against  the  proposed  appellant  in  the  court  below 
which  determined  the  jurisdiction.  The  decision  in  Allan 
V.  Pratt  was  followed  by  the  Supreme  Court  in  the  follow- 
ing cases,  which  are  decisions  prior  to  54-55  V.  c.  25,  s.  3. 

Monette  v.  Lcfehvre,  16  Can.  S.C.R.  387. 

Where  the  plaintiff  has  acquiesced  in  the  judgment  of 
the  court  of  first  instance  by  not  appealing  from  the  same 
the  measure  of  value  for  determining  his  right  of  appeal 
is  the  amount  awarded  by  the  said  judgment. 
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Ontario  &  Quebec  v.  Marcheterre,  17  Can.  S.C.R.  141.     S.  46  (2). 

Held,  following  Allan  v.  Pratt,  that  when  a  defendant  dispute, 
in  an  action  for  damages  or  other  money  demand  seeks 
to  appeal  to  the  Supreme  Court  he  must  be  able  to  shew 
from  the  judgment  that  the  amount  in  controversy  is  not 
less  than  $2,000.  In  other  words,  he  must  establish  that 
a  judgment  to  that  amount  at  least  has  been  rendered 
against  him.  In  this  case  as  the  judgment  of  the  Superior 
Court  was  in  favour  of  the  plaintiff,  but  directed  a  refer- 
ence to  ascertain  the  amount  of  damages  which  the  plain- 
tiff had  sustained,  the  case  was  not  appealable  to  the 
Supreme  Court  of  Canada. 

Cossette  v.  Dunne,  18  Can.  S.C.R.  222. 

The  plaintiff  recovered  judgment  against  defendant 
for  $2,000.  On  appeal  by  defendant  the  Court  of  Queen's 
Bench  reduced  this  judgment  to  $500.  On  appeal  to  the 
Supreme  Court  a  motion  by  defendant  to  quash  for  want 
of  jurisdiction  was  dismissed,  Taschereau  and  Patter.son, 
JJ.,  dissenting.  The  majority  of  the  Court  held  that  the 
question  was  not  $1,500,  the  difference  between  the  amounts 
awarded  respectively  by  the  Court  of  Review  and  the 
Court  of  King's  Bench,  but  as  to  whether  the  plaintiff  had 
the  right  to  have  the  judgment  obtained  by  him  in  the 
Superior  Court  of  $2,000  restored. 

Vide  Dawson  v.  Dumont,  supra,  p.  201. 

Williams  v.  Irvine,  22  Can.  S.C.R.  108.  Following 
the  preceding. 

Held,  that  the  right  of  appeal  given  by  54-55  V.  c.  25, 
does  not  extend  to  cases  standing  for  judgment  in  the 
Supreme  Court  prior  to  the  passing  of  this  Act. 

Cowan  V.  Evans,  22  Can.  S.C.R.  328. 
(This  case  governed  by  law  before  54-55  V.  c.  25.) 
The  plaintiff  claimed  to  have  a  building  contract  for 
$1,900  rescinded,  damages  $1,000  and  material  $545.     The 
Superior  Court  dismissed  claim  for  damages  from  which 
plaintiff  did  not  appeal,  but  acquiesced  and  reserved  to 
plaintiff'  his  rights  to  the  building  material.     Since  the 
institution  of  the  action  the  building  in  question  had  been 
14 
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8.  46  (2).  completed,  so  that  there  was  no  question  before  the 
^^  d"s" ^uteT  Supreme  Court  of  annulling  the  contract,  the  only  ques- 
tion being  one  of  costs  and  $545  for  bricks  for  which  the 
judgment  of  the  Court  of  Queen's  Bench  reserved  the 
appellant's  recourse.  On  these  facts,  a  motion  to  quash  an 
appeal  to  the  Supreme  Court  was  granted. 

To  the  same  effect  Mitchell  v.  Trenholmc,  Mills  v. 
Limoges  (22  Can.  S.C.R.  331). 

Montreal  Street  Ely.  v.  Carricrc,  Cout.  Dig.  59. 

Prior  to  the  passing  of  the  Act  54  &  55  V.  c.  25,  the 
Superior  Court  at  Montreal  dismissed  an  action  for  $5,000 
damages  by  a  judgment  which  was  reversed  on  appeal,  and 
the  entry  of  judgment  for  $600  in  favour  of  the  plaintiff 
w^as  ordered  by  the  Court  of  Queen's  Bench.  The  defend- 
ant then  appealed  to  the  Supreme  Court  of  Canada.  On 
motion  to  quash  for  want  of  jurisdiction :  Held,  following 
Coiven  V.  Evans,  Mitchell  v.  Trenholme,  and  Mills  v. 
Limoges,  22  Can.  S.C.R.  331,  that  the  Supreme  Court  of 
Canada  had  no  jurisdiction  to  entertain  the  appeal. 

Lahelle  v.  Barbeau,  16  Can.  S.C.R.  390. 

The  appellants  petitioned  for  payment  to  them  of 
$3,000  paid  into  court  by  an  insurance  company  upon  the 
death  of  one  L.  The  respondent,  the  widow,  claimed  one- 
half.  Her  claim  was  maintained  by  the  Court  of  Queen's 
Bench,  appeal  side,  affirming  judgment  of  the  Superior 
Court.  On  appeal  to  the  Supreme  Court  the  appeal  was 
quashed  on  the  ground  that  the  amount  in  controversy  was 
only  $1,500.    Vide  Cossette  v.  Dunne  {supra,  p.  209). 

As  stated  above,  previous  to  the  decision  of  the  Privj^ 
Council  in  Allan  v.  Pratt,  July,  1888,  the  Supreme  Court 
had  adopted  the  rule  of  looking  to  the  declaration  in 
determining  in  Quebec  cases  whether  or  not  the  amount  in 
controversy  was  under  $2,000,  the  rule,  therefore,  prior 
to  July,  1888,  being  the  same  as  has  obtained  since  1891 
when  this  sub-section  (46  (2))  was  made  part  of  the 
Supreme  and  Exchequer  Courts  Act. 
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Cases  prior  to  Allan  v.  Pratt,  13  A.C.  780.  S.  46  (2). 

^  Amount  in 

Joyce  V.  Hart,  1  Can.  S.C.R.  321.  'i^^P"^^- 

The  38th  V.  c.  11,  s.  17,  enacts  that  no  appeal  shall  be 
allowed  from  any  judgment  rendered  in  the  Province  of 
Quebec  in  -any  ease  wherein  the  sum  or  value  in  dispute 
does  not  amount  to  two  thousand  dollars.  H.  brought  an 
action  against  J.,  praying  that  J.  be  ordered  to  pull  down 
wall,  and  remove  all  new  works  complained  of,  etc.,  in  the 
wall  of  H.'s  house,  and  pay  $500  damages,  with  interest 
and  costs.  H.  obtained  judgment  for  $100  damages  against 
J.,  who  was  also  condemned  to  remove  the  works  com- 
plained, or  pay  the  value  of  "mitoyennetc."  . 

Held,  Strong,  J.,  dissenting,  that  in  determining  the 
sum  or  value  in  dispute  in  cases  of  appeal  by  a  defendant, 
the  proper  course  w\as  to  look  at  the  amount  for  which  the 
declaration  concludes,  and  not  at  the  amount  of  the  judg- 
ment. 

Per  Strong,  J.,  dissenting. — The  amount  in  dispute 
was  the  sum  awarded  for  damages  and  the  value  of  the  wall 
of  which  the  demolition  was  ordered  by  the  judgment 
appealed  against. 

Levi  V.  Beed,  6  Can.  S.C.R.  482. 

L.,  appellant,  sued  R.,  the  respondent,  before  the  Super- 
ior Court  at  Arthabaska,  in  an  action  of  damages  (laid 
at  $10,000)  for  verbal  slander.  The  judgment  of  the 
Superior  Court  awarded  to  the  appellant  a  sum  of  $1,000 
for  special  and  vindictive  damages.  R.  appealed  to  the 
Court  of  Queen's  Bench  (appeal  side),  and  L.,  the  present 
appellant,  did  not  ask,  by  way  of  cross  appeal,  for  an 
increase  of  damages,  but  contended  that  the  judgment  for 
$1,000  should  be  confirmed.  The  Court  of  Queen's  Bench 
partly  concurred  in  the  judgment  of  the  Superior  Court, 
but  differed  as  to  the  amount,  because  L.  had  not  proved 
special  damages,  and  the  amount  awarded  was  reduced  to 
$500,  and  costs  of  appeal  were  given  against  the  present 
appellant.     L.  thereupon  appealed  to  the  Supreme  Court.  • 

Held,  Tasehereau,  J.,  dissenting,  that  L.,  the  plaintiff, 
although  respondent  in  the  court  below,  and  not  seeking 
in  that  court  by  way  of  cross  appeal  an  increase  of  dam- 
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S.  46  (2).  ages  beyond  the  $1,000,  was  entitled  to  appeal ;  for,  in 
dispute"  determining  the  amount  of  the  matter  in  controversy 
between  the  parties,  the  proper  course  was  to  look  at  the 
amount  for  which  the  declaration  concluded,  and  not  at 
the  amount  of  the  judgment.  Joyce  v.  Hart,  1  Can.  S.C.R. 
321,  reviewed  and  approved. 

Ayotte  V.  Boucher,  9  Can.  S.C.R.  400. 

Held,  that  although  the  plaintiff's  claim  amounted  to 
$2,000  only,  he,  including  in  it  a  demand  for  interest  which 
was  prescribed  and  for  which  the  plaintiff  had  no  right  of 
action  on  the  face  of  declaration,  nevertheless  there  was  a 
claim  for  over  $2,000,  and  therefore  the  case  was  appeal- 
able to  the  Supreme  Court. 

Weir  V.  Claude,  16  Can.  S.C.R.  575. 

A  landowner  whose  property  abutted  upon  a  small 
stream  brought  an  action  claiming  $2,000  damages  from 
the  defendants  and  restraining  them  from  polluting  the 
stream.  The  trial  judge  condemned  the  defendants  to  pay 
$500  damages  and  granted  an  injunction.  This  judgment 
was  reversed  by  the  Court  of  Queen's  Bench,  appeal  side. 
The  Supreme  Court  exercised  jurisdiction  and  dismissed 
the  appeal  with  costs. 

It  is  to  be  noted  that  this  case  was  argued  in  January, 
1889,  and  judgment  pronounced  on  March  18th,  1889, 
and  no  reference  is  made  in  the  judgment  to  the  then  recent 
decision  of  Allan  v.  Pratt,  which  overruled  Joyce  v.  Hart, 
1  Can.  S.C.R.  321,  and  the  decision  seems  to  be  based  upon 
Joyce  V.  Hart  and  possibly  was  pronounced  previous  to 
the  report  of  that  decision  being  had.  On  the  next  day, 
however,  decisions  were  pronounced  in  Monctte  v.  Lefehvre, 
16  Can.  S.C.R.  387,  and  Lahelle  v.  Barhcau.  16  Can.  S.C.R. 
390,  in  both  of  which  the  decision  in  Allan  v.  Pratt  is 
referred  to. 

Cases  after  54-55  V.  c.  25,  s.  3  (1891),  when  the  sec- 
tion now  in  question  (46  (2))  was  added  to  the  Supreme 
and  Exchequer  Courts  Act. 

Kinghorn  v.  Larue,  22  S.C.R.  347. 

In  this  case  the  appellant  K.  had  recovered  judgment 
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against  H.  for  $1,125,  and  under  a  writ  of  execution  S.  46  (2). 
seized  certain  lands  which  were  sold  for  $950.  The  defend-  ™°sp°  te. 
ant  L.  having  filed  an  opposition  afiii  de  ponserver  for 
$24,000,  claimed  to  be  collocated  on  this  sum  of  $950  au 
marc  la  livre.  K.  contested  this  opposition  and  the  Super- 
ior Court  maintained  his  contestation,  but  this  judgment 
was  reversed  by  the  Court  of  Queen's  Bench.  On  appeal 
to  the  Supreme  Court  it  was  held  (after  54-55  V.  c.  25) 
that  the  latter  statute  had  no  application,  and  that  it  was 
the  interest  of  the  party  appealing  that  had  to  be  taken 
into  consideration  to  determine  whether  the  case  was 
appealable  or  not;  the  appellant's  judgment  was  for  $1,125, 
and  he  w-as  pecuniarily  interested  only  to  that  amount,  and 
the  appeal  should  be  quashed. 

Laberge  v.  Equitable  Life,  24  Can.  S.C.R.  59. 

The  declaration  claimed  $10,000.  The  Superior  Court 
gave  judgment  for  $285.  The  defendant  appealed  to  the 
Court  of  Queen's  Bench  which  allowed  the  appeal  and 
dismissed  the  action.  The  plaintiff  did  not  cross-appeal  to 
the  Court  of  Queen's  Bench.  Held,  that  under  the  amend- 
ment of  54-55  V.  c.  25,  the  Court  had  jurisdiction. 

Dufresne  v.  Guevremont,  26  Can.  S.C.R.  216. 

The  plaintiff  (respondent)  sued  defendant  on  a  con- 
tract to  construct  an  engine  for  $3,000,  and  recovered 
judgment  for  $2,150  and  interest,  in  all  $2,559.96,  wh;ch 
judgment  was  affirmed  by  Court  of  Review.  The  defend- 
ant appealed  to  the  Supreme  Court.  The  plaintiff  moved 
to  quash  on  the  ground  that  no  appeal  lay  to  the  Supreme 
Court  unless  an  appeal  also  would  lie  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  that  an  appeal  only  lay 
to  the  Privy  Council  when  the  amount  in  controversy 
amounted  to  £500,  and  that  excluding  interest  the  amount- 
involved  was  under  £500.  The  Court  held  that  although 
interest  would  be  added  to  the  plaintiff  for  the  purpose  of 
giving  jurisdiction  under  the  jurisprudence  of  the  Privy- 
Council,  nevertheless,  this  would  not  apply  to  appeals  from 
the  Province  of  Quebec  wherein  it  is  expressly  enacted 
(article  2311,  R.S.Q.)  that  "wherever  the  right  to  appeal  is 
dependent  upon  the  amount  in  dispute,  such  amount  shall 
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S.  46  (2).       be  understood  to  be  that  demanded  and  not  that  recovered, 
dispute"     ^f  ^^^y  ^^^  different,"   and  the  appeal   was  accordingly- 
quashed.  ' ' 

Vide  Couture  v.  Boudiard,  infra,  p.  334. 

Standard  Life  v.  Trudeau,  30  Can.  S.C.R.  308. 

Held,  that  issues  raised  merely  by  the  pleas  cannot  have 
the  effect  of  increasing  the  amount  in  controversy  so  as  to 
give  the  Supreme  Court  jurisdiction,  although  the  ques- 
tions raised,  if  originally  demanded  in  the  declaration  or 
introduced  by  an  incidental  demand,  would  have  been  suf- 
ficient to  warrant  an  appeal. 

Dufresne  v.  Fee,  35  Can.  S.C.R.  8. 

The  action  was  for  $2,300,  the  price  of  a  cargo  of  lum- 
T3er.  After  action  was  instituted  by  consent  the  lumber 
was  sold  by  the  plaintiff  and  the  proceeds,  $1,524,  credited 
on  the  amount  sued  for.  The  plaintiff  recovered  judgment 
for  the  dift'erence,  viz.,  $775.40,  but  this  was  reversed  by 
the  Court  of  King's  Bench.  A  motion  to  quash  an  appeal 
to  the  Supreme  Court  was  refused,  the  Court  holding  that 
the  amount  demanded  governed  and  there  was  jurisdiction. 

Montreal  Water  &  Power  Co.  v.  Davie,  35  Can.  S.C.R. 
255. 

Held,  that  where  a  conditional  renunciation  reducing 
the  amount  of  the  judgment  to  a  sum  less  than  $2,000  has 
not  been  accepted  by  the  defendant,  the  amount  in  con- 
troversy remains  the  same  as  it  was  upon  the  original 
demand,  and  if  such  demand  exceeds  the  amount  limited 
by  section  29  (now  section  46(c)),  an  appeal  will  lie. 

Vide  Talbot  v.  Guilmartin,  supra,  page  205. 

47.  Nothing  in  the  three  sections  last  preceding  shall 
in  any  way  affect  appeals  in  Exchequer  eases,  cases  of 
rules  for  new  trials,  and  cases  of  mandamus,  habeas  corpus, 
and  municipal  by-laws.    R.S.,  c.  135,  s.  30. 

Sections  17  and  23  of  the  original  Supreme  and  Exche- 
quer Courts  Act,  38  V.  c.  11,  read  as  follows: — 

"17.  Subject  to  the  limitations  and  provisions  herein- 
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after  made,  an  appeal  shall  lie  to  the  Supreme  Court  from 
all  final  judgments  of  the  highest  court  of  final  resort, 
whether  such  court  be  a  court  of  appeal  or  of  original  jur- 
isdiction, now  or  hereafter  established  in  any  province  of 
Canada,  in  cases  in  which  the  Court  of  original  jurisdic- 
tion is  a  Superior  Court ;  Provided  that  no  appeal  shall  be 
allowed  from  any  judgment  rendered  in  the  Province  of 
Quebec  in  any  case  wherein  the  sum  or  value  of  the  matter 
in  dispute  does  not  amount  to  two  thousand  dollars;  and 
the  right  to  appeal  in  civil  cases  given  by  this  ^ct  shall 
be  understood  to  be  given  in  such  cases  only  as  are  men- 
tioned in  this  section,  except  Exchequer  cases,  and  cases 
of  mandamus,  haheas  corpus  or  municipal  by-laws,  as  here- 
inafter provided. 

"23.  An  appeal  shall  lie  to  the  Supreme  Court  in  any 
case  of  proceedings  for  or  upon  a  writ  of  haheas  corpus, 
not  arising  out  of  a  criminal  charge,  and  in  any  case  of 
proceedings  for  or  upon  a  writ  of  mandamus,  and  in  any 
case  in  which  a  by-law  of  a  municipal  corporation  has  been 
quashed  by  rule  of  court,  or  the  rule  for  quashing  it  has 
been  refused  after  argument." 

In  1879,  by  42  V.  c.  39,  the  provision  with  respect  to 
appeals  from  the  Province  of  Quebec  was  amended  so  as  to 
read  substantially  as  it  now  appears,  in  section  46.  The 
amendment  of  1879  also  introduced  the  provisions  now 
contained  in  sections  44  and  45,  supra,  and  in  addition 
introduced  the  provision  of  this  section. 

In  Danjou  v.  Marquis,  3  Can.  S.C.R.  251,  the  question 
was  discussed  whether  or  not  under  sections  17  and  23 
above,  an  appeal  would  lie  to  the  Supreme  Court  in  the 
matters  mentioned  in  section  23,  where  the  judgment  was 
not  a  final  judgment  of  the  highest  court  of  last  resort, 
and  Strong,  J.,  was  of  the  opinion  it  was  not  necessary  that 
the  judgment  appealed  from  should  have  been  a  final  judg- 
ment. The  subject  was  discussed  later  in  a  number  of 
cases,  but  the  question  was  finally  settled  by  the  judgment 
in  Langevin  v.  St.  Marc,  18  Can.  S.C.R.  599,  where  it  was 
held,  that  reading  this  section  with  the  earlier  provisions 
of  the  Act,  it  must  be  held  that  a  judgment  to  be  appeal- 
able in  matters  of  mandamus,  haheas  corpus,  and  muni- 
cipal by-laws,  must  be  final,  and,  subject  to  the  exception 
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S-  47.       provided  for  by  section  40,  supra,  giving  an  appeal  in  the 

"^E^che  uer  Province  of  Quebec  from  the  Superior  Court  sitting  in 

New  trials!  Review,  the  appeal  must  come  from  the  highest  court  of 

Manda-      jast  resort. 

Habeas  Judgments  in  cases  of  rules  for  new  trials  need  not 

corpus,    necessarily  be  final.    Vide  section  38,  supra. 
By-laws.  T^p  Exchequer  Court  Act  provides  that  the  appeal  to 

the  Supreme  Court  shall  be  from  final  judgments,  with  the 
one  exception  of  judgments  on  demurrers.  The  Supreme 
Court  has  frequently  held  that  a  judgment  on  a  demurrer 
is  not  final  if  it  has  not  put  an  end  to  the  action  and  there 
are  any  other  issues  not  finally  disposed  of  by  such 
judgment. 

In  Admiralty  cases  an  appeal  lies  from  the  local  judge 
in  Admiralty  direct  to  the  Supreme  Court. 

Vide  notes  to  the  Exchequer  Court  Act,  infra,  p.  479. 

It  will  be  perceived  that  cases  of  mandamus,  habeas 

corpus   and   municipal  by-laws,   are  not   affected  by   the 

limitations    placed    upon    appeals    from   the   Province    of 

Quebec  by  the  next  preceding  section. 

In  Sherhrooke  v.  McManamy,  18  Can.  S.C.R.  594,  how- 
ever, Taschereau,  J.,  questions  whether  the  provision  with 
respect  to  appeals  in  cases  of  rules  to  quash  municipal 
by-laws  has  any  application  in  the  Province  of  Quebec. 

48.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 
judgment  of  the  Court  of  Appeal  for  Ontario,  unless, — 

(a.)  the  title  to  real  estate  or  some  interest  therein  is  in 
question; 

(&.)  the  validity  of  a  patent  is  affected; 

(c.)  the  matter  in  controversy  in  the  appeal  exceeds 
the  sum  or  value  of  one  thousand  dollars  exclusive  of  costs ; 

(d.)  the  matter  in  question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or  a 
like  demand  of  a  general  or  public  nature  affecting  future 
rights;  or 

(e.)  special  leave  of  the  Court  of  Appeal  for  Ontario  or 
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of  the  Supreme  Court  of  Canada  to  appeal  to  such  last-        S.  48. 

Appeals, 
mentioned  Court  is  granted.  Ontario. 

2.  Whenever  the  right  to  appeal  is  dependent  upon  the 
amount  in  dispute  such  amount  shall  be  understood  to  be 
that  demanded  and  not  that  recovered,  if  they  are  different. 
60-61  v.,  c.  34,  s.  1. 

48  (a) — Title  to  real  estate. 

Jermyn  v.  Tew,  28  Can.  S.C.R.  497. 

While  an  action  to  set  aside  a  second  mortgage  on  lands 
for  $2,000  was  pending,  the  lands  were  sold  under  a  prior 
mortgage  which  only  left  $270  to  apply  on  second  mortgage. 
A  motion  having  been  made  to  quash  the  appeal  for  want 
of  jurisdiction  it  was  urged  for  the  appellant  that  the  title 
to  real  estate  or  some  interest  therein  was  in  question, 
but  the  Court  quashed  the  appeal  holding  that  only  the 
$270  was  in  question  and  not  any  question  of  a  title  or 
interest  in  land. 

Waters  V.  Manigault,  30  Can.  S.C.R.  304. 

The  plaintiff's  action  was  for  an  injunction  to  restrain 
a  municipal  engineer  from  proceeding  with  the  cleaning 
out  of  a  ditch  made  under  the  Ditches  and  Watercourses 
Act,  in  such  a  manner  as  he  claimed  would  cause  injury 
to  his  lands  by  bringing  down  thereon  surface  water  by 
artificial  means  in  an  illegal  and  improper  manner,  and 
so  as  to  interfere  with  the  enjoyment  of  his  legal  rights 
in  the  said  lands.  Held,  that  no  appeal  would  lie  to  the 
Supreme  Court  under  the  Act  in  question,  60-61  V.  c.  34, 
s.  1,  sub-s.  (a)    (now  48(a)). 

Canadian  Pacific  Rly.  v.  City  of  Toronto,  30  Can. 
S.C.R.  337. 

Upon  a  reference  to  a  master  under  the  Vendor  and 
Purchaser  Act  his  ruling  with  respect  to  covenants  Avhich 
should  be  contained  in  a  lease  was  affirmed  by  a  judge  of 
the  High  Court  and  by  the  Court  of  Appeal.  Held,  that 
no  appeal  would  lie  to  the  Supreme  Court. 

Vide  cases  cited  under  46(&),  supra — I'itic  to  lands. 


lands. 
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S.48  (o).  Canadian  Mutual  v.  Lee,  34  Can.  S.C.R.  224. 

Appeals.  .11         1     , 

Ontario.  The  plaintiff's  action  was  to  have  it  declared  that  a 

■^^!]!.j?  mortga^re  assigned  by  the  mortgagee  to  the  defendant  was 

paid  and  to  recover  $460.80  paid  to  the  defendant  beyond 
the  principal  and  interest.  The  defendants,  by  counter- 
claim, claimed  a  balance  due  of  $79.20.  The  plaintiff's 
action  was  dismissed,  but  the  Court  of  Appeal  reversed  the 
judgment  and  directed  a  reconveyance  of  the  mortgaged 
lands  and  that  judgment  be  entered  for  plaintiff  for  $47.04. 
An  appeal  by  the  defendants  to  the  Supreme  Court  was 
quashed,  the  Court  holding  that  the  pecuniary  amount  in 
controversy  was  less  than  $1,000  and  there  was  no  title 
to  real  estate  or  an  interest  therein  in  question. 

Upon  the  argument  of  the  motion  to  quash  herein 
the  appellant  applied  for  leave  to  appeal  which  was 
refused,  the  Court  holding  that  more  than  60  days  having 
elapsed  since  the  judgment  below,  the  Supreme  Court  had 
no  jurisdiction. 

Vide  O'Brien  v.  Allen,  infra,  p.  226. 

48  (&) — Validity  of  a  patent. 

48  (c) — Matter  in  controversy  exceeds  $1,000 — previous  to 
60-61  V. 

Clarkson  v.  Ryan,  17  Can.  S.C.R.  251. 

Held,  the  section  of  the  Ontario  Judicature  Act,  1881,  s. 
43,  which  provides  that  in  cases  where  the  amount  in  con- 
troversy is  under  $1,000  no  appeal  shall  lie  from  the  deci- 
sion of  the  Court  of  Appeal  to  the  Supreme  Court  of  Can- 
ada except  by  leave  of  a  judge  of  the  former  court,  is 
nltra  vires  of  the  legislature  of  Ontario,  and  not  binding 
on   this   Court. 

After  60-61  V. 

Bain  v.  Anderson,  28  Can.  S.C.R.  481. 

To  reconcile  paragraphs  c  and  f  of  this  section  (now 
48  (c)  and  48  (2)),  the  latter  should  be  read  as  if  it 
meant  the  amount  demanded  in  the  appeal  and,  therefore, 
in   the   Province   of   Ontario   in    detoi-mining   what   is  the 
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amomit  in  controversy  it  is  necessary  to  consider  the  S.  48  (c). 
amount  of  the  judgment  recovered,  not  the  amount  Q^nt^arjo 
demanded,  if  they  are  ditferent.  Si.ooo 

involved. 

City  of  Ottawa  v.  Hunter,  31  Can.  S.C.R.  7. 

Held,  that  to  harmonize  sub-sections  c  and  f  of  this 
section  (now  48  (c)  and  48  (2)),  the  latter  sub-section 
must  be  construed  as  if  the  words  "by  the  appeal"  were 
inserted  after  the  word  "demanded."  As  a  result  in  the 
Province  of  Ontario  it  is  the  amount  in  controversy  in  the 
appeal  which  governs  the  jurisdiction  of  the  Supreme 
Court  and  not  the  amount  demanded  by  the  declaration  of 
the  plaintiff,  as  in  the  Province  of  Quebec. 

Canadian  Ely.  Accident  Co.  v.  3[cXevin,  32  Can. 
S.C.R.  194. 

Held,  that  a  judgment  below  for  $1,000  and  interest 
from  a  certain  date  before  action  brought  was  a  judgment 
for  more  than  $1,000  within  this  section,  and  the  case  was 
appealable.  Whether  the  fact  that  the  defendant  had  paid 
a  sum  of  money  into  Court  in  satisfaction  of  plaintiff's 
claim  and  filed  a  plea  to  that  effect  operated  to  make  the 
amount  in  controversy  less  than  $1,000,  the  Court  was  in 
doubt,  but  having  decided  to  dismiss  the  appeal  expressed 
no  opinion. 

Vide  eases  cited  under  46  (c),  supra. 

Dreschell  v.  Auer  Incandescent  Light  Mfg.  Co.,  28  Can. 
S.C.R.  268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was 
less  than  the  amount  fixed  by  the  statute  as  necessary  to 
give  jurisdiction  to  the  appellate  court,  and  affidavits  were 
also  filed  by  the  appellants  shewing  that  the  amount  in 
controversy  was  sufficient  to  give  jurisdiction  under  the 
statute,  the  motion  to  quash  was  dismissed,  but  the  appel- 
lants were  ordered  to  pay  the  costs  as  the  jurisdiction  of 
the  Court  to  hear  the  appeal  did  not  appear  until  the  filing 
of  the  appellants'  ai^davits  in  answer  to  the  motion. 

Vide  McCorkill  v.  Wright,  supra,  p.  198 ;  Mnir  v.  Car- 
ter, supra,  p.  198. 
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S.  48  (c).  This   decision,  so   far  as  it   is   an   authority  that   the 

OnfaHo.         amount  in  controversy  may  be  shewn  by  affidavit,  must  be 
$1,000  read  in  connection  with  the  law  as  stated  in  Toussignant  v. 

involved.    Nicolct,  32  Can.  S.C.R.  353,  where  Taschereau,  J.,  speak- 
ing for  the  Court,  said: — 

"The  fact  that  the  proccs-verbal  attacked  by  the  appel- 
lants' action  may  have  the  result  to  put  upon  them  the 
cost  of  the  work  in  question,  alleged  to  be  over  $2,000, 
does  not  make  the  controversy  one  of  $2,000,  There 
is  no  pecuniary  amount  in  controversy;  in  other  words, 
there  is  no  controversy  as  to  a  pecuniary  amount  or 
of  a  pecuniary  nature.  It  is  settled  law  that  neither  the 
probative  force  of  a  judgment,  nor  its  collateral  effects, 
nor  any  contingent  loss  that  a  party  may  suffer  by  reason 
of  a  judgment  are  to  be  taken  into  consideration  when  our 
jurisdiction  depends  upon  the  pecuniary  amount  or  upon 
any  of  the  subjects  mentioned  in  section  29  of  the  Supreme 
Court  Act. 

Vide  O'Brien  v.  Allen  {infra,  p.  226)  ;  Aurora  v.  Mark- 
ham  {supra,  p.  141)  ;  Stephens  v.  Gerth  {infra,  p.  529). 

48  {d) — Vide  cases  cited  under  46  (&),  supra. 

48  (e) — Leave  to  appeal. 

Aurora  v.  Markham,  32  Can.  S.C.R.  457. 

Held,  per  Taschereau,  J. — "When  special  leave  has  been 
asked  of  the  Court  of  Appeal  for  Ontario  and  refused  or 
granted  the  case  is  concluded.  It  is  clearly  concluded 
when  granted.  I  do  not  see  why  it  is  not  concluded  if 
refused.  If  refused  by  this  Court  in  first  instance,  it 
could  hardly  be  contended  that  the  Court  of  Appeal  for 
Ontario  could  subsequently  grant  leave.  Yet  that  would 
be  the  consequence  if  we  should  decide  that  a  party  having 
elected  to  ask  leave  from  one  of  the  two  courts  would, 
after  being  refused,  have  the  right  to  apply  to  the  other 
court." 

Fisher  v.  Fisher,  28  Can.  S.C.R.  494. 

An  action  in  which  less  than  the  sum  or  value  of  one 
thousand  dollars  is  in  controversy  and  wherein  the  decision 
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involves  questions  as  to  the  construction  of  the  conditions    S.  48(e). 
indorsed  upon  a  benevolent  society's  certificate  of  insur-  ^^ontario. 
ance  and  as  to  the  application  of  the  statute  securing  the  Leave  to 
benefit  of  life  insurance  to  wives  and   children  to  such     appeal, 
certificates  is  not  a  matter  of  such  public  importance  as 
would   justify   an   order   by   the    Court   granting   special 
leave  to  appeal  under  the  provisions  of  sub-section  (e)  of 
the  first  section  of  the  statute  60  &  61  V.  c.  34   (now  48 
(e)). 

G.  T.  My.  Go.  v.  Atchison,  Cout.  Dig.  116. 

In  affirming  a  judgment  for  $500  damages  the  Court  of 
Appeal  for  Ontario  (1  Ont.  L.R.  168)  held  that  "when  a 
ear  of  a  foreign  railway  company  forms  part  of  a  train 
of  a  Canadian  railway  company  it  is  'used'  by  the  latter 
company  within  the  meaning  of  section  192  of  the  Rail- 
way Act,  51  V.  c.  29  (D.)3,  so  as  to  make  the  company  liable 
in  damages  for  the  death  of  a  brakeman  caused  by  the  car 
being  so  high  as  not  to  leave  the  prescribed  headway 
between  it  and  an  overhead  bridge."  On  special  applica- 
tion for  leave  to  appeal  from  this  judgment  it  was  urged 
that  the  car  had  been  taken  over  from  an  American  line 
to  which  the  Act  limiting  height  of  cars  in  the  Dominion 
could  not  apply;  that  the  company  was  by  statute  obliged 
to  accept  and  haul  the  car;  that  in  hauling  the  car  the 
company  could  not,  at  most,  be  subject  to  any  other  than 
the  penalty  prescribed  by  statute,  and  that  in  any  case, 
deceased  was  insured  against  accidents  in  the  company's 
association  and  his  representatives  could  claim  no  more 
than  $250  for  which  he  was  insured.  The  application  was 
refused  on  the  ground  that  a  sufficient  prima  facie  case 
for  granting  special  leave  for  an  appeal  had  not  been  made 
out. 

G.T.R.  V.  ValUe,  Cout.  Dig.  116. 

On  special  application  for  leave  to  appeal  from  a 
judgment  (1  Ont.  L.R.  224)  affirming  the  trial  court 
judgment  awarding  less  than  $1,000  damages,  it  was  urged 
that  the  courts  below  had  erred  in  adhering  to  rules  laid 
down  years  ago  in  respect  to  granting  nonsuits,  with  which 
the  later  English  decisions  do  not  accord.    The  application 
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was  refused  by  the  Supreme  Court  without  callin* 
respondent's  counsel. 


upon 


Toronto  Ely.  Co.  v.  Robinson,  29th  October,  1901. 

The  respondent  recovered  a  judgment  for  $600  dam- 
ages in  an  action  tried  before  Falconbridge,  C.J.,  and  a 
jury.  On  appeal  to  the  Court  of  Appeal  the  majority  of 
the  court  held  that  there  was  no  evidence  to  justify  a  find- 
ing of  negligence,  and  set  aside  the  judgment  in  respond- 
ents favour.  An  application  was  made  to  the  Court  of 
Appeal  for  leave  to  appeal  to  the  Supreme  Court.  The  two 
judges  who  dissented  upon  the  appeal  were  of  opinion  to 
grant  leave,  but  the  majority  refused.  A  further  applica- 
tion for  leave  to  appeal  made  to  the  Supreme  Court  of 
Canada  was  refused. 

Royal  Templars  v.  Hargrove,  31  Can.  S.C.R.  385. 

Held,  that  special  leave  to  appeal  from  a  judgment  of 
the  Court  of  Appeal  for  Ontario  will  not  be  granted  where 
the  questions  involved  are  not  of  public  importance  and 
the  judgment  of  the  Court  of  Appeal  appears  to  be  well 
founded. 

Rice  v.  The  King,  32  Can.  S.C.R.  480. 

This  Avas  a  motion  for  leave  to  appeal  from  the  Court  of 
Appeal  for  Ontario  affirming  the  conviction  of  the  appel- 
lant for  murder.  Held,  that  the  statute  60-61  V.  c.  34  (now 
section  48)  only  applies  to  civil  cases  and  that  criminal 
cases  are  still  governed  by  the  Criminal  Code. 

Attorney-General  v.  Scully,  33  Can.  S.C.R.  16. 

Held,  that  special  leave  to  appeal  will  not  be  granted 
on  the  ground  merely  that  there  is  error  in  the  judgment 
of  the  Court  of  Appeal.  There  must  be  special  reasons  to 
support  such  an  application. 

Tucker  v.  Yoking,  30  Can.  S.C.R.  185. 

Held,  that  this  section  merely  gives  a  right  to  grant 
leave  to  appeal  in  the  class  of  eases  which  previous  to  60- 
61  V.  c.  34,  were  appealable,  but  which  by  that  Act  are 
not  thereafter  appealable  de  piano. 
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Sclmlze  V.  The  Queen,  6  Exch.  C.R.  268.  Appeali.'^" 

Leave  to  appeal  to  the  Supreme  Court  in  this  case  was  Ontario, 
refused  by  Gwynne,  J.,  who  gave  the  following  oral  Leave^to 
judgment : — 

"I  think  in  all  applications  to  this  Court  for  leave  to 
appeal  from  the  Exchequer  Court,  when  the  amount 
involved  is  under  $500,  leave  should  not  be  granted  unless 
the  judge  before  whom  the  motion  is  made  is  of  the  opin- 
ion that  the  judgment  of  the  court  below  is  so  clearly 
erroneous  that  there  is  reasonable  ground  for  believing  that 
a  court  of  appeal  should  reverse  the  judgment  upon  a  point 
of  law,  or  upon  the  ground  that  the  evidence  does  not  at  all 
warrant  the  conclusions  of  fact  arrived  at.  In  the  present 
case  no  such  grounds  appear,  and  the  motion  for  leave  will, 
therefore,  be  refused  with  costs. 

Aurora  v.  Markham,  32  Can.  S.C.R.  457. 

This  was  a  motion  for  special  leave  to  appeal  from  the 
judgment  of  the  Court  of  Appeal,  quashing  a  by-law  of  the 
Town  of  Aurora.  In  refusing  leave  the  Chief  Justice  who 
gave  the  judgment  of  the  Court,  said : — 

"I  am  of  opinion  that  we  ought  not  to  .sanction  an 
appeal  in  a  case  such  as  the  present.  First,  for  the  reason 
that  leave  has  already  been  refused  by  the  provincial  court. 
Were  we  to  do  so  we  should  be  substantially,  but  indirectly, 
reviewing  the  discretion  of  the  Court  of  Appeal  in  a  matter 
in  which  no  appeal  is  given,  for  it  has  been  held  by  high 
authority  in  England  that  a  decision  granting  or  refusing 
leave  to  appeal  is  not  itself  the  proper  subject  of  an  appeal. 
Parties  have  the  election  of  making  the  application  to  either 
court  and,  indeed,  according  to  the  words  of  the  Act,  to 
both  alternatively,  but  it  does  not  seem  reasonable  that 
having  elected  to  make  application  to  one  court  they 
should  in  case  of  failure  be  at  liberty  to  resort  to  the  other. 
Therefore  upon  this,  treating  it  as  a  ground  for  refusing 
leave  and  not  as  an  objection  to  the  jurisdiction  of  this 
Court,  I  think  we  ought  to  refuse  this  application. 

"Further,  the  ground  on  which  the  Court  of  Appeal 
quashed  the  by-law  is  so  clear  and  plain  that,  taking  into 
consideration  the  probability  or  improbability  of  error 
being  established  in  the  judgment  of  the  court  below   (a 
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H.48  ir,.  matter  always  considered  by  the  Privy  Council  on  an  appli- 
Ontarto^  cation  for  leave  to  appeal j.  it  appears  that  the  judgment 
I>ave  to       cannot  be  otherwise  than  rij?ht." 

appeal.  "With    respect    to    the    ri^ht  to  appeal  de  piano,  vide 

Aurora  v.  Markham,  supra,  p.  141. 

Goold  Bicycle  Co.  v.  Laishley,  35  Can.  S.C.R.  184. 

In  this  ease  the  company  sought  special  leave  to  appeal 
on  the  ground  that  the  judgment  below  was  for  $1,000, 
and  the  costs  already  amounted  to  $1,000  more,  but  the 
application  was  refused. 

Lake  Erie  d:  Detroit  River  Rly.  Co.  v.  Marsh.  35  Can. 
8.C.R.  197. 

Held,  leave  to  appeal  might  well  be  granted  where  the 
case  involves  matters  of  public  interest  or  some  important 
question  of  law  or  the  construction  of  Imperial  or  Domin- 
ion Statutes,  or  a  conflict  of  provincial  and  Dominion 
authority,  or  questions  of  law  applicable  to  the  whole 
Dominion. 

Held,  if  a  case  is  of  great  public  interest  and  raises 
important  questions  of  law,  yet  the  judgment  is  plainly 
right,  no  leave  should  be  granted. 

When  application  must  he  made. 

Application  to  the  Supreme  Court  for  leave  must  be 
made  within  60  days  from  the  signing,  entry  or  pronounc- 
ing of  the  judgment  under  section  69. 

Vide  Canadian  Mutual  v.  Lee,  34  Can.  S.C.R.  224, 
supra,  p.  218. 

C&nnell  v.  Connell,  9th  June,  1905. 

On  this  appeal  being  called,  a  motion  to  quash  was 
made  on  behalf  of  the  respondents  on  the  ground  that  the 
case  did  not  fall  within  any  of  the  provisions  of  60-61  V. 
c.  34  ''now  section  48),  limiting  appeals  from  the  Court  of 
Appeal  for  Ontario  to  the  Supreme  Court  of  Canada.  The 
Court  reserved  the  question  of  juri.sdiction  and  the  argu- 
ment was  partially  heard,  but  before  its  conclusion  the 
Court  announced  that  there  was  grave  doubt  as  to  its  jur- 
isdiction, and  that  as  more  than  60  days  had  elapsed  since 
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the  judgment  below,  the  Supreme  Court  had  no  power    S. 4?^?). 
to  grant  leave  to  appeal,  but  that  the  application  for  leave  o^^^J^' 
would  require  to  be  made  to  the  Court  of  Appeal.     The  Applications 
argument  was  thereupon  directed  to  stand  over  until  an    ^"^r  ^^^f^- 
opportunity  was  given  to  the  appellants  to  obtain  such 
leave.     Leave  having  subsequently  been  granted,  the  case 
was  heard  on  the  merits. 

48  (2) — Amount  in  dispute. 

The  jurisprudence  of  the  Supreme  Court,  a=?  settled  in 
Ottawa  V.  Hunter,  supra,  p.  219,  is  that,  reading  sub-sec- 
tions 48  (c)  and  48  (2)  together,  it  is  the  amount  in  con- 
troversy in  the  appeal  which  governs  and  not  the  amount 
claimed  in  the  declaration.  The  decisions,  theref'-r;^,  in 
the  Province  of  Quebec,  between  Allan  v.  Pratt  (July, 
1888),  and  54-55  V.  c.  25,  in  the  year  1S91,  daring  v.hieh 
period  it  was  held  similarly  that  it  was  the  amount  in  con- 
troversy in  the  appeal  which  governed  in  the  Province  of 
Quebec,  are  applicable  to  this  section.  These  decisions  are : 
Monette  v.  Lefehvre,  supra,  p.  208:  Ontario  &  Quebec  v. 
Marcheterre,  supra,  p.  209 ;  Cossette  v.  Dunne,  supra,  p. 
209;  Dawson  v.  Dumont,  supra,  p.  201;  'Williams  v.  Irvine, 
supra,  p.  209;  Cowan  v.  Evans,  supra,  p.  209;  Mitchell  v. 
Trenholme,  supra,  p.  210:  Mills  v.  Limoges,  supra,  p.  210; 
Montreal  Street  Rly.  v.  Carriere,  supra,  p.  210 :  Labelle  v. 
Barheau,  supra,  p.  210. 

49.  No  appeal  shall  lie  to  the  Supreme  Court  from  any 
final  judgment  of  the  Territorial  Court  of  the  Yukon  Ter- 
ritory, other  than  upon  an  appeal  from  the  Gold  Commis- 
sioner, unless, — 

(a.)  the  matter  in  question  relates  to  the  takiner  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or  a 
like  demand  of  a  public  or  general  nature  affestinir  future 
rights ; 

(&.)  the  title  to  real  estate  or  some  interest  therein  is  in 
question : 

(c.)   the  validity  of  a  patent  is  affected: 

15 
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S-49.  (^.)   it  is  a  proceeding  for  or  upon  a  mandamus,  prohi- 

Yukon.  bition  or  injunction;  or 

(e.)  the  matter  in  controversy  amounts  to  the  sum  or 
value  of  two  thousand  dollars  or  upwards.    2  E.  VII.  c.  35, 


49   (a). — Vide  notes  to  4:6  (h) ,  supra,  p.  170. 
49   (&). — Vides  notes  to  48  (a),  supra,  p.  217. 
49  (c). — Vide  notes  to  48  (&),  supra,  p.  218. 

49  (d) — Mandamus — prohibition.    Vide  notes  to  ^9  (c)  and 
(d),  supra,  pp.  118  and  130, 

Injunctions. — This  section  gives  an  appeal  in  all  cases 
in  which  an  injunction  is  the  remedy,  or  one  of  the  reme- 
dies claimed.  No  similar  provision  is  found  in  the  sections 
giving  an  appeal  in  cases  from  Quebec  or  Ontario,  and  in 
these  provinces  the  appeal,  in  cases  where  an  injunction  is 
asked,  will  only  lie  if  the  case  falls  within  one  or  more  of 
the  conditions  giving  jurisdiction  provided  for  in  sections 
46  and  48  respectively. 

49   (e). — Vide  notes  to  48  (c),  supra,  p.  218. 

O'Brien  v.  Allen,  30  Can.  S.C.R.  340. 

In  this  case  the  executive  government  of  the  Yukon 
Territory  granted  the  appellants  the  privilege  of  construct- 
ing a  toll  tramway,  and  fixed  a  tariff  of  charges  for  the 
carriage  of  passengers  and  freight.  The  appellants  con- 
structed the  tramway  at  an  expense  of  over  $45,000.  The 
respondents  being  required  to  pay  the  charge  of  toll  on 
some  freight  amounting  to  $1.25,  brought  an  action  for 
repayment  of  the  amount,  and  claiming  that  the  appellants 
had  no  authority  to  levy  the  same.  The  trial  judge  gave 
judgment  in  favour  of  the  respondents.  An  appeal  to  the 
Supreme  Court  was  allowed. 

This  decision  was  given  when  the  Yukon  Territory  Act, 
62-63  V.  c.  11  (1899),  was  in  force,  which  provided  for  an 
appeal  from  the  Territorial  Court  of  the  Yukon  to  the 
Supreme  Court  of  British  Columbia,  subject  to  the  same 
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conditions  as  are  now  contained  in  section  49,  and  by  the  S.  49. 
same  Act  a  like  appeal  was  given  to  the  Supreme  Court  of  yu^q^* 
Canada. 

JUDGMENTS. 

50.  The  Court  may  quash  proceedings  in  cases  brought 
before  it  in  which  an  appeal  does  not  lie,  or  whenever  such 
proceedings  are  taken  against  good  faith.  R.S.,  c.  135, 
s.  59. 

Motions  to  quash  cannot  be  made  to  a  judge  in  Chambers, 
but  must  be  made  to  the  full  Court,  and  should  be  brought 
on  for  hearing  at  the  earliest  moment  possible.  Otherwise 
no  costs  may  be  allowed.  The  object  of  this  is  to  save 
costs  in  the  event  of  the  motion  being  granted.  The  proper 
course  is  to  set  the  motion  down  for  the  first  day  of  the 
nearest  session,  and  if  counsel  consent  that  the  motion  shall 
be  taken  up  when  the  appeal  is  called  on  the  merits,  the 
Registrar  will  enlarge  the  motion  until  that  date.  When 
it  is  intended  that  the  motion  to  quash  shall  be  heard  along 
with  the  appeal,  the  respondent  should  raise  his  objection 
to  the  jurisdiction  of  the  court  in  his  factum. 

Where  the  respondent  has  been  prompt  in  having  the 
question  of  jurisdiction  disposed  of  by  the  court,  he  will, 
if  the  appeal  is  quashed,  be  allowed  the  general  costs  up  to 
the  judgment  quashing  the  appeal,  and  a  counsel  fee  on  the 
motion  to  quash.  Unless  the  court  directs  that  the  counsel 
fee  to  be  allowed  shall  be  only  as  of  a  motion  to  quash,  and 
the  appeal  is  quashed  when  it  comes  on  for  hearing  on  the 
merits,  the  Registrar,  if  the  motion  to  quash  has  been 
launched  promptly  and  by  consent  of  parties  has  stood 
over  until  the  ease  was  called  on  the  merits,  has  been 
accustomed  to  take  into  consideration  in  fixing  the  counsel 
fee,  the  fact  that  counsel  had  to  be  prepared  to  argue  the 
case  on  the  merits. 

Danjou  v.  Marquis,  3  Can.  S.C.R.  251. 

In  this  case  the  respondent  moved  to  quash  the  appeal 
for  want  of  jurisdiction.  On  taxation  the  respo^ident  was 
allowed  the  general  costs  of  the  appeal  up  to  the  h'^aring 
of  the  motion  to  quash  and  a  fee  on  argument  of  $100. 
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S.  50.  Rcid  V.  Ramsay,  1879. 

Appeals. 

Quashing.  In  this  case  the  appeal  was  quashed  and  the  objection  to 

the  jurisdiction  was  taken  by  the  respondent  in  his  factum, 
the  respondent  was  allowed  the  costs  of  a  motion  to  quash. 

McGowan  v.  Mockler,  1879. 

The  appeal  was  quashed  for  want  of  jurisdiction,  and 
the  general  costs  of  the  appeal  to  the  hearing  were  allowed. 

Le  Maire  de  Terrebonne  v.  Les  Soeurs  de  Providence, 

1886. 

The  motion  to  quash  was  granted  and  the  appeal  was 
quashed  with  costs,  the  objection  to  the  jurisdiction  being 
taken  by  the  respondent  in  his  factum. 

Where  the  objection  to  the  jurisdiction  is  taken  at  the 
hearing  by  the  court,  or  is  not  taken  promptly,  as  a  general 
rule  no  costs  will  be  given. 

Major  V.  Three  Rivers,  Cout.  Dig.  71 ;  Champoux  r. 
Lapierre,  Cout.  Dig.  56;  Bank  of  Toronto  v.  Le 
Cure,  Cass.  Dig.  432;  Gladwin  v.  Cu>nmings,  Cout. 
Dig.  388. 

In  these  cases  the  objection  was  taken  by  the  court. 

The  Queen  v.  Nevins,  1884. 

In  this  case  a  conviction  by  justices  of  the  peace  was 
1)rought  into  the  Court  of  Queen's  Bench,  Manitoba,  by  a 
writ  of  certiorari,  and  a  rule  nisi  to  quash  the  conviction 
was  on  motion  granted,  and  after  argument  made  absolute. 
The  Supreme  Court  quashed  the  appeal  for  want  of  jur- 
isdiction, as  the  cause  had  not  arisen  in  a  supoi-ior  court  of 
original  jurisdiction,  but  gave  the  respondents  the  costs  of 
the  appeal,  although  the  objection  had  been  taken  by  the 
court. 

Gladwin  v.  Cummings,  Cout.  Dig.  388. 

Where  an  api)eal  is  quashed  for  want  of  jurisdiction 
it  will  be  quashed  without  costs  if  the  objection  has  been 
taken  by  the  court  itself. 


SUPREME    COURT    ACT.  229 

Gendron  v.  McDougall,  Coiit.  Di<?.  56.  S.  50. 

1  •  J        J-  J.V.     Appeals. 

No  costs  were  given  as  the  motion  was  not  made  at  tne  Quashing. 

earliest  convenient  moment. 

Domville  v.  Cameron,  Cout.  Dig.  122. 
In  this  case  the  appeal  was  quashed  for  want  of  juris- 
diction, but  without  costs,  the  appeal  having  been  heard  ex 
parte,  the  respondent  not  appearing. 

Barrmgton  v.  City  of  Montreal,  25  Can.  S.C.R.  202. 
Appeal  was  quashed  without  costs,  the  ob.jectiou  not 
having  been  taken  in  the  factum  nor  by  a  motion. 

GriiJith  v.  Harwood,  30  Can.  S.C.R.  315. 

On  this  case  coming  on  for  hearing  the  court  of  its  own 
motion  suggested  that  the  judgment  appealed  from  was 
not  a  final  judgment  and  that  there  was  no  jurisdiction  in 
the  court  to  hear  such  an  appeal.  Although  the  appeal  was 
quashed  with  costs  the  latter  were  limited  to  those  of  a 
motion  to  quash. 

Scklomann  v.  Dowker,  30  Can.  S.C.R.  323. 

A  motion  was  made  to  quash  the  appeal  not  on  the 
ground  that  the  court  had  no  jurisdiction,  but  because 
there  had  been  acquiescement  in  the  judgment  below,  the 
Court  holding  that  there  had  been  acquiescement,  quashed 
the  appeal,  saying:  "This  is  not  exactly  a  case  such  as 
we  have  hitherto  considered  as  a  proper  one  for  a  motion 
to  quash,  but  we  are  of  opinion  that  in  future  this  pro- 
ceeding should  be  adopted  in  cases  like  the  present,  as  it 
has  the  advantage  of  avoiding  costs."  The  appeal  was 
accordingly  quashed  with  costs  as  of  a  motion  to  quash. 

51.  The  Court  may  dismiss  an  appeal  or  give  the  judg- 
ment and  award  the  process  or  other  proceedings  which 
the  court,  whose  decision  is  appealed  against,  should  have 
given  or  awarded.    R.S.,  c.  135,  s.  60. 

Sewell  V.  British  Columbia  Towing  Co.,  9  Can.  S.C.R. 

527. 
In  an  action  for  damages  for  negligently  towing  a  ship 
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S.  51.  and  causing  her  destruction,  the  jury  answered  certain 
rSS  ^'  questions  put  to  them  by  the  judge,  and  were  discharged, 
and  on  motion  to  the  trial  judge  on  behalf  of  the  plaintiff 
for  judgment,  his  Lordship  directed  judgment  to  be 
entered  for  the  defendants  with  costs.  The  plaintiff  there- 
upon appealed  to  the  full  Court,  where  the  judgment  below 
was  affirmed.  Upon  a  further  appeal  to  the  Supreme  Court 
of  Canada,  the  plaintiff  contended  that  pursuant  to  th(> 
Judicature  Act  and  the  Rules  of  the  Supreme  Court  of 
British  Columbia,  the  Supreme  Court  of  Canada  could 
direct  a  judgment  to  be  entered  according  to  the  merits  of 
the  case,  as  it  had  before  it  all  the  material  necessary  for 
finally  determining  the  questions  in  dispute,  and  had  the 
power  also  to  supplement  the  findings  of  the  jury.  Eeld, 
that  the  Court,  giving  the  judgment  which  the  court  below 
ought  to  have  given,  was  in  a  position  to  give  judgment 
upon  the  evidence  at  large.  The  appeal  was  therefore 
allowed,  and  judgment  directed  to  be  entered  for  the 
plaintiff  for  $80,000  and  costs. 

Green  v.  Miller,  33  Can.  S.C.R.  193. 

In  this  case  the  Court  held  that  although  there  was 
no  evidence  which  could  reasonably  be  left  to  the  jury,  and 
that  it  was  a  case  in  which  the  Court,  had  it  the  power,  would 
have  made  a  final  disposition  of  the  matters  in  issue,  yet 
the  Nova  Scotia  Judicature  Act  did  not  permit  of  this  being 
done,  and  the  appeal  was  therefore  allowed  and  a  new  trial 
directed  to  be  had  between  the  parlies. 

52.  On  any  appeal,  the  Court  may,  in  its  disere'ion, 
order  a  new  trial,  if  the  ends  of  justice  seem  to  require  it, 
although  such  new  trial  is  deemed  necessary  upon  the 
ground  that  the  verdict  is  against  the  weight  of  evidence. 
R.S.,  c.  135,  s.  61. 

This  section  was  introduced  into  the  Supreme  and 
Exchequer  Courts  Act  by  43  V.  c.  34  (1880),  probably 
owing  to  the  decision  of  the  Court  in  Moore  v.  Connecticut 
Mutual,  6  Can.  S.C.R.  634,  where  the  Court  held  that  the 
Court  of  Queen's  Bench  below  not  having  thought  fit  to 
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grant  a  new  trial  upon  the  ground  that  the  finding  of  the  S.  52 
jury  was  against  the  weight  of  evidence,  the  Supreme  ^LTretion. 
Court,  sitting  as  a  court  of  appeal,  had  no  power  to  inter- 
fere with  the  exercise  of  their  discretion.  This  section 
vests  an  almost  unlimited  discretion  in  the  Supreme  Court 
of  Canada  to  direct  a  new  trial  in  any  case,  and  leaves  it 
unfettered  by  any  decision  of  the  court  below  refusing  or 
granting  a  new  trial. 

Pudsey  v.  Dominion  Atlantic  Ely.  Co.,  25  Can.  S.C.R. 
691. 

After  hearing  counsel  the  Court,  without  reserving 
judgment,  ordered  a  new  trial  on  the  ground  that  the  jury 
had  not  properly  answered  some  of  the  questions  sub- 
mitted. In  other  respects  the  judgment  appealed  from 
was  affirmed. 

Vide  notes  of  cases  under  section  38,  supra,  page  92, 
and  infra,  page  307. 


53.  The  Court  may,  in  its  discretion,  order  the  payment 
of  the  costs  of  the  court  appealed  from,  and  also  of  the 
appeal,  or  any  part  thereof,  as  well  when  the  judgment 
appealed  from  is  varied  or  reversed  as  where  it  is  affirmed. 
R.S.,  c.  135,  s.  62. 

The  rule  has  been  to  allow  costs  to  the  successful  party 
as  well  where  the  appeal  has  been  heard  on  the  merits  as 
where  it  has  been  quashed  for  want  of  jurisdiction,  but  the 
respondent  may  be  deprived  of  his  costs  where  the  motion 
to  quash  has  not  been  made  promptly,  or  the  objection  to 
its  jurisdiction  has  been  taken  by  the  Court  itself.  Vide 
section  50,  supra. 

Beamish  v.  Kaulhach,  5th  June,  1879. 
When  an  appeal  is  quashed  for  want  of  jurisdiction, 
the  court  may  order  the  taxation  and  payment  of  costs. 

Dorion  v.  Crowley,  Cass.  Dig.  709.    1886. 
Where  an  objection  that  the  action  had  been  prescribed 
was  taken  by  the  appellant  for  the  first  time  on  the  argu- 
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Cost 


S.  53.  ment  of  the  appeal,  the  Court  held  that  it  was  bound  to 
give  effect  to  the  objection,  but  the  appeal  was  allowed 
without  costs  in  any  of  the  courts. 

When  Court  equally  divided. 

The  Liverpool,  London  &  Globe  Ins.  Co.  v.  Wyld,  1 
Can.  S.C.R.  605. 

The  judsjes  of  the  Supreme  Court  beino-  equally  divided 
in  opinion,  and  the  decision  of  the  court  below  affirmed,  the 
successful  party  was  refused  the  costs  of  the  appeal.  ' '  But 
(per  Richards,  C.J.,),  by  38th  V.  c.  11,  s.  38,  the  Supreme 
Court  being  authorized,  in  its  discretion,  to  order  the  pay- 
ment of  the  costs  of  the  appeal,  the  decision  in  this  case  will 
not  necessarily  prevent  the  majority  of  the  Court  from 
ordering  the  payment  of  the  costs  of  the  appeal  in  other 
cases  where  there  is  an  equal  division  of  opinion  amongst 
the  judges." 

TJie  uniform  practice  of  the  Court  before  1893  was 
not  to  give  costs  when  the  Court  was  equally  divided. 
Curry  v.  Curry,  13th  March,  1880;  McLeod  v.  N.  B.  Rly. 
Co.,  5  Can.  S.C.R.  283;  Cote  v.  Morgan,  7  Can.  S.C.R. 
1 ;  McCallum  v.  Odette,  7  Can.  S.C.R.  36 ;  Shields  v.  Peak, 

8  Can.  S.C.R.  579;  Milloy  v.  Kerr,  8  Can.  S.C.R.  474; 
Megantic  Election  Case,  8  Can.  S.C.R.  169;  Trust  and  Loan 
V.  Lawrason,  10  Can.  S.C.R.  679 ;  Poulin  v.  City  of  Quebec, 

9  Can.  S.C.R.  185:  MacQueen  v.  The  Queen,  16  Can.  S.C.R. 
1. 

Since  1893  this  rule  has  not  been  followed,  but  the 
practice  has  been  to  give  the  respondent  costs  in  such  cases. 
Cout.  Dig.  1108. 

Habeas  corpus  not  arising  out  of  a  criminal  charge. 

In  re  Johnson,  Cass.  Dig.  677. 

J.  was  in  custody  on  an  execution  for  debt  and  applied 
to  a  judge  of  the  County  Court  to  be  examined  as  to  his 
affairs  with  a  view  to  obtaining  his  discharge.  The  exam- 
ination was  held,  when  the  county  judge  made  an  order 
that  J.  was  guilty  of  fraud  in  connection  with  his  affairs, 
and  he  was  remanded  to  jail.    An  application  was  made  to 
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the  Supreme  Court  of  Nova  Scotia  for  the  discharge  of       S.53. 
the  prisoner  on  habeas  corpus,  which  was  refused.     On  ^^^he-^a 
appeal  to  the  Supreme  Court  of  Canada,  held  that  the     corpus, 
appeal  must  be  dismissed,  but  without  costs. 

Habeas  corpus  cases  {criminal). 

The  uniform  practice  of  the  Court  in  these  matters  is  to 
allow  no  costs. 

In  re  Sproule,  12  Can.  S.C.R.  140 ;  In  re  McDonald,  27 
Can.  S.C.R.  683;  In  re  White,  31  Can.  S.C.R.  383;  In  re 
Vincini,  34  Can.  S.C.R.  621;  In  re  Smitheman,  35  Can. 
S.C.R.  189. 

Criminal  appeals. 

The  same  rule  prevails  in  criminal  appeals:  Gosselin  v. 
The  King,  33  Can.  S.C.R.  255;  Drew  v.  The  King,  33  Can. 
S.C.R.  228;  George  v.  The  King.  35  Can.  S.C.R.  376; 
Slaughteniohite,  35  Can.  S.C.R.  607. 

Under  special  circumstances  of  the  case,  hoAvever,  costs 
have  been  allowed. 

Fraser  v.  Tupper,  Cass.  Dig.  421.     21st  June,  1880. 

The  prisoner,  Simon  Fraser,  had  been  convicted  before 
F.  A.  Laurence,  stipendiary  magistrate  for  the  Town  of 
Truro,  of  violating  the  license  laws  in  force  in  the  town, 
and  was  fined  $40  and  costs  as  for  a  third  offence.  Execu- 
tion was  issued  in  the  form  given  in  the  Rev.  Statutes,  c. 
75,  under  which  Fraser  was  committed  to  jail.  While  there 
he  was  convicted  of  a  fourth  offence  and  fined  $80  and 
costs,  and  was  detained  under  an  execution  in  the  same 
form.  The  matter  came  before  the  Supreme  Court  of  Nova 
Scotia  on  a  motion  to  make  absolute  a  rule  nisi  granted  by 
Weatherbe,  J.,  under  chapter  99  of  the  Rev.  Stats,  of  Nova 
Scotia,  for  "securing  the  liberty  of  the  subject."  The  rule 
was  discharged. 

It  appeared  that  before  the  institution  of  the  appeal  to 
the  Supreme  Court  of  Canada,  the  time  for  which  the 
appellant  had  been  imprisoned  had  expired  and  he  was  at 
large. 

On  motion  to  dismiss  the  appeal  for  want  of  jurisdiction. 
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S.  53.       Held,  that  an  appeal  will  not  lie  in  any  case  of  proceedings 
Criminal        ^^^  ^^  upon  a  writ  of  habeas  corpus  when  at  the  time  of 
appeals,     bringing  the  appeal  the  appellant  is  at  large. 

Appeal  dismissed.  The  question  of  costs  was  reserved 
and  subsequently  the  Court  ordered  that  the  respondent 
should  be  allowed  his  general  costs  of  the  appeal. 

Interlocutory  applications. 

It  is  under  this  section  that  costs  are  given  on  applica- 
tions made  in  Chambers. 

Rule  57,  infra,  provides  that  costs  between  party  and 
party  shall  be  taxed  pursuant  to  the  tariff  fees  contained  in 
Schedule  D. 

Section  107,  infra,  provides  that  an  order  for  costs  may 
be  enforced  by  writs  of  execution  issued  out  of  the  Supreme 
Court. 

Writs  of  execution  are  not  issued  out  of  the  Supreme 
Court  to  enforce  payment  of  costs  unless  there  is  some 
difficulty  in  enforcing  process  if  issued  out  of  the  court 
below. 

Distraction  of  costs. 

Letourneux  v.  Dansereau,  27th  May,  1886. 

Held,  that,  in  appeal,  where  distraction  of  costs  has  not 
been  asked  for  by  the  pleadings,  or  by  the  factum,  it  should 
be  asked  for  when  judgment  is  rendered.  If  not  then  asked 
for,  any  subsequent  application  must  be  made  to  the  court 
upon  notice  to  the  other  side. 

See  Converse  v.  Clarke,  12  L.C.R.  402;  The  Water 
Works  Co.  of  Three  Rivers  v.  Dostaler',  18  L.C.J.  196; 
Lator  V.  Camphcll,  7  Legal  News  163. 

Article  553,  C.C.P.,  provides  as  follows: — 

"Every  condemnation  to  costs  involves  by  the  opera- 
tion of  law,  distraction  in  favour  of  the  Attorney  of  the 
party  to  whom  they  are  awarded." 

This  article  was  inserted  for  the  first  time  in  the  last 
codification  of  the  Law  of  Civil  Procedure,  and  since  that 
date  the  decision  in  Letourneux  v.  Dansereau  has  no  appli- 
cation. 
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No  one  appearing  on  hehalf  of  appellant.  S.53. 

Burnham  v.  Watson,  7th  Dec,  1881.  absent. 

Scott  V.  The  Queen,  27th  March,  1886. 

Western  Ass.  Co.  v.  Scanlan,  27th  March,  1886. 

Where  no  one  appears  on  behalf  of  the  appellant  when 
an  appeal  is  called  for  hearing,  and  counsel  for  respond- 
ent asks  for  the  dismissal  of  the  appeal,  it  will  be  dismissed 
with  costs. 

Costs  for  or  against  the  Crown. 

Lovitt  V.  Atty-Gen.  of  Nova  Scotia,  33  Can.  S.C.R.  350. 
Costs  will  be  given  for  or  against  the  Crown  as  in  other 
cases. 

Costs — between  solicitor  and  client. 

Boak  V.  Merchants  Mar.  his.  Co.,  3rd  June,  1879. 

Application  for  an  order  directing  Registrar  to  tax 
costs  between  solicitor  and  client,  refused.  The  Chief 
Justice  stated  that  the  question  was  duly  considered  by 
the  judges  at  the  organization  of  the  Court,  and  it  was  not 
thought  advisable  to  regulate  costs  between  solicitor  and 
client. 

Paradis  v.  Bosse,  21  Can.  S.C.R.  419. 

There  is  no  tariff  in  the  Supreme  Court  as  between 
solicitor  and  client,  but  such  costs  may  be  recovered  in 
action  upon  a  quantum  meruit. 

Party  arguing  appeal  in  person. 

Re  Charlevoix  Election,  Valin  v.  Langlois,  Cout.  Dig. 

388. 
The  respondent,  who  was  an  advocate  argued  his  appeal 
in  person.    Motion  to  tax  counsel  fee  was  refused. 

Costs  paid  pursuant   to  judgment  hclow—how   recovered 
when  judgment  reversed. 

Lewin  v.  Howe,  14  Can.  S.C.R.  722. 

The  defendants  having  succeeded  in  the  court  below  and 
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S.  53.        in  the  Supreme  Court,  their  costs  after  taxation  were  paid 
:^w^  by    the    plaintiffs.      Subsequently    these    judgments   were 

recovered,  reversed  by  the  Judicial  Committee  of  the  Privy  Council. 
Upon  an  application  to  the  Supreme  Court  to  have  the 
judgment  of  the  Privy  Council  made  a  judgment  of 
the  Supreme  Court  the  plaintiffs  applied  to  have  the 
order  of  the  Supreme  Court  direct  the  repayment  of 
the  costs  so  paid  with  interest.  The  application  being 
referred  to  Strong,  J.,  a  clause  was  inserted  in  the  judg- 
ment of  the  Supreme  Court  by  which  the  defendants  were 
ordered  to  refund  the  said  costs,  but  without  interest. 
Supreme  Court  Records. 

Duggan  v.  The  London  and  Canadian  Loan  and  Agency 
Co.  et  al.,  23rd  March,  1893. 

A  Judgment  of  the  Supreme  Court  of  Canada  allowing 
an  appeal  with  costs  (20  Can.  S.C.R.  481),  was  carried,  in 
further  appeal,  by  the  respondents  to  Her  Majesty's  Privy 
Council,  where  the  decision  was  reversed  ( (1893),  A.C.  506; 
63  L.J.  14).  The  respondents  had,  however,  in  the  mean- 
time paid  the  costs  under  the  order  of  the  Supreme  Court. 

On  motion  in  the  Supreme  Court  of  Canada,  on  behalf 
of  the  said  respondents,  it  was  held  that  they  were 
entitled  to  an  order  directing  the  re-payment  to  them  of  the 
costs  so  paid,  the  amount  of  such  costs  to  be  settled  upon 
an  inquiry  before  the  Registrar. 

(Motion  granted  with  costs.) 

Costs — where  point  not  raised  in  the  pleading. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

In  an  action  for  bodily  injuries  where  the  extinction 
of  the  right  of  action  by  prescription  was  not  pleaded  or 
raised  in  the  courts  below  and  upon  an  appeal  the  prescrip- 
tion was  judicially  noticed  and  the  action  dismissed,  the 
appeal  was  allowed  without  costs. 

Sandon  Water  Works  Co.  v.  White,  35  Can.  S.C.R.  309. 

In  this  case  the  plaintiffs  in  their  reply  set  up  a  failure 
of  defendants  to  comply  with  certain  conditions  precedent, 
but  did  not  set  up  another  condition  precedent  upon  which 
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the  judgment  appealed  from  proceeded,  though  it  was  not       S.  53. 
referred  to  at  the  trial.    Held,  that  the  plaintiffs  need  not  pl^eadins 
have  replied  as  they  did,  but  having  done  so  without  setting     defective, 
up  the  condition  especially  relied  upon  in  appeal,  thereby 
possibly  misleading  the   defendants,   they  were   properly 
punished  by  the  court  below  by  being  deprived  of  their 
costs  of  appeal. 

Costs — jurisprudence  generally. 

Fisher  v.  Anderson,  Cout.  Dig.  384 ;  4  Can.  S.C.R.  406. 

In  a  case  submitted  for  the  construction  of  a  will,  upon 
allowing  an  appeal  it  was  ordered  that  the  costs  should  be 
paid  by  the  respondents,  who  were  executors  and  trustees 
out  of  the  general  residue  of  the  estate  of  the  deceased, 
but  if  the  residue  should  have  been  distributed  then  that 
costs  should  be  contributed  by  the  persons  who  should  have 
received  portions  of  the  residue  ratably  according  to  the 
amounts  respectively  received  by  them. 

The  jEina  Life  Insurance  Co.  v.  Brodie,  5  Can.  S.C.R.  1. 

Appellants  not  having  tendered  with  their  plea  costs 
up  to  and  inclusive  of  its  production,  ordered  to  pay  the 
respondent  the  costs  incurred  in  the  court  of  first  instance. 

Brunei  v.  Pilon,  5  Can.  S.C.R.  356. 

A  motion  to  quash  an  appeal  on  the  ground  that  it 
should  not  have  been  brought  as  a  substantive  appeal,  but 
as  a  cross-appeal,  was  dismissed.  But  the  respondent 
having  succeeded  in  having  the  judgment  of  the  court 
below  varied  (reversed  on  one  point  and  affirmed  on 
another),  was  allowed  costs  as  of  a  cross-appeal  taken  under 
rule  61. 

The  Queen  v.  Starrs,  17  Can.  S.C.R.  118. 

Where  a  claim  against  the  Government  was  referred  to 
arbitration,  the  Crown  not  insisting  on  its  strict  legal 
rights  and  the  claimants  thereby  put  to  great  expense,  the 
Crown  was  deprived  of  costs  in  all  the  courts. 

Bell  v.  Wright,  Cout.  Dig.  1331 ;  24  Can.  S.C.R.  656. 
In  a  suit  for  construction  of  a  will  and  administration 
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S.  53. 

Costs. 

Jurispru- 
dence 
generally. 


of  testator's  estate,  where  the  land  of  the  estate  had  been 
sold  and  the  proceeds  paid  into  court,  J.J.B.,  a  beneficiary 
under  the  will  and  entitled  to  a  share  in  said  fund,  was 
ordered  personally  to  pay  certain  costs  to  other  benefi- 
ciaries. Held,  reversing  the  decision  of  the  Court  of 
Appeal,  that  the  solicitor  of  J.J.B.  had  a  lien  on  the  fund 
in  court  for  his  costs  as  between  solicitor  and  client  in 
priority  to  the  parties  who  had  been  allowed  costs  against 
J.J.B.  personally.  Held,  also,  that  the  referee  before 
whom  the  administration  proceedings  were  pending  had 
no  authority  to  make  an  order  depriving  the  solicitor  of  his 
lien,  not  having  been  so  directed  by  the  administration 
order  and  there  being  no  general  order  permitting  such 
an  interference  with  the  solicitor's  prima  facie  right  to 
the  fund. 

Dreschel  et  al.  v.  Auer  Incandescent  Light  Mfg.  Co., 
28  Can.  S.C.R.  268. 

On  a  motion  to  quash  an  appeal  where  the  respondents 
filed  affidavits  stating  that  the  amount  in  controversy  was 
less  than  the  amount  fixed  by  the  statute  as  necessary  to 
give  jurisdiction  to  the  appellate  court,  and  affidavits  were 
also  filed  by  the  appellants,  shewing  that  the  amount  in 
controversy  was  sufficient  to  give  jurisdiction  under  the 
statute,  the  motion  to  quash  was  dismissed,  but  the  appel- 
lants were  ordered  to  pay  the  costs,  as  the  jurisdiction 
of  the  Court  to  hear  the  appeal  did  not  appear  until  the 
filing  of  the  appellants'  affidavits  in  answer  to  the  motion. 

Gauthier  v.  Jeannotte,  14th  June,  1898;  28  Can.  S.C.R. 
590. 

The  defendant  had  caused  a  defamatory  statement  to  be 
printed  in  a  newspaper,  and  on  a  separate  fly-sheet,  and 
circulated  through  the  constituency,  during  a  Parliament- 
ary election,  with  a  printed  challenge  to  the  plaintiff  and 
others  implicated  in  the  charges  made  to  justify  their 
innocence  by  taking  an  action  for  damages  in  ease  they 
were  not  guilty,  and  offering  at  the  same  time  to  make  a 
deposit  to  cover  the  costs  of  suit. 

The  Supreme  Court  of  Canada,  in  affirming  the  judg- 
ment of  the  Court  of  Que«?n's  Bench  for  Lower  Canada 
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(which  had  reversed  the  judgment  of  the  Superior  Court       S.53. 
in  favour  of  the  plaintiff,  and  dismissed  the  action  without  jurispru- 
costs),   refused   to   allow   costs   under   the   circumstances,     dence 
Strong,  C.J.,  dissented,  being  of  opinion  that  the  Super-     generally, 
ior  Court  judgment  for  $100  damages  with  costs  as  of  an 
action  for  that  amount  should  be  restored. 

Brigkam  v.  Banque  Jacques  Cartier,  30  Can.  S.C.R.429. 

Where  the  appellant  was  an  inspector  of  an  insolvent 
estate  and  participated  in  arrangements  intended  to  secure 
a  fraudulent  preference  to  a  particular  creditor,  the  appeal 
was  allowed  with  costs,  but  the  action  against  him  was  dis- 
missed without  costs  and  an  order  made  that  no  costs  should 
be  allowed  in  any  of  the  courts  below. 

Bell  Telephone  Co.  v.  Chatham,  31  Can.  S.C.R.  61. 

A  person  driving  on  a  public  highway  who  sustains 
injury  to  his  person  and  property  by  the  carriage  coming 
in  contact  with  a  telephone  pole  lawfully  placed  there, 
cannot  maintain  an  action  for  damages  if  it  clearly  appears 
that  his  horses  were  running  away  and  that  their  violent 
uncontrollable  sjjeed  was  the  proximate  cause  of  the  acci- 
dent. In  an  action  against  the  city  corporation  for  dam- 
ages in  such  a  case  the  latter  was  ordered  to  pay  the  costs 
of  the  telephone  company  brouglit  in  as  third  party,  it 
having  been  shewn  that  the  company  placed  the  pole  where 
it  was  lawfully,  and  by  authority  of  the  corporation. 

Millard  v.  Darrow,  31  Can.  S.C.R.  196. 

In  an  action  for  the  price  of  land  under  an  agreement 
for  sale,  or  in  the  alternative  for  possession,  defendant 
filed  a  counterclaim  for  specific  performance  and  paid  into 
court  the  amount  of  the  purchase  money  and  interest, 
demanding  therewith  a  deed  with  covenants  of  warranty 
of  title.  Plaintiff  proceeded  with  his  action  and  recovered 
judgment  at  the  trial  for  the  amount  claimed  and  costs, 
including  costs  on  the  counterclaim;  the  decree  directing 
him  to  give  the  deed  demanded  by  the  defendant  as  soon 
as  the  costs  were  paid.  The  verdict  was  affirmed  by  the 
court  en  banc.  Held,  reversing  the  Judgment  appealed 
from  (33  N.S.  Rep.  334),  that  as  defendant  had  succeeded 


240 


SUPREME    COURT   ACT. 


S.  53. 

Costs. 

Jurispru- 
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on  his  counterclaim  he  should  not  have  been  ordered  to 
pay  the  costs  before  receiving  his  deed  and  the  decree  was 
varied  by  a  direction  that  he  was  entitled  to  his  deed  at 
once  with  costs  of  appeal  to  the  court  below  en  banc,  and 
to  the  Supreme  Court  of  Canada  ai^ainst  plaintiff.  Parties 
to  pay  their  own  costs  in  court  of  first  instance.  Held,  per 
Gwynne,  J.  Defendant  should  have  all  costs  subsequent 
to  the  payment  into  court. 

Challoner  v.  Loho,  32  Can.  S.C.R.  505. 

The  judgment  appealed  from  (1  Ont.  L.R.  156,  262) 
reversed  the  trial  court  judgment  (32  O.R.  247),  and  held 
that  the  "last  revised  assessment  roll"  governing  the  status 
of  petitioners  in  proceedings  under  the  Drainage  Act,  was 
the  roll  in  force  at  the  time  the  petition  was  adopted  by 
the  municipal  council  and  referred  to  the  engineer  for 
report,  and  not  the  roll  in  force  at  the  time  that  the  by-law 
was  finally  passed.  The  contractor  had  been  made  party  in 
the  Court  of  Appeal  for  Ontario  and  appeared  at  the  hear- 
ing, but  did  not  himself  appeal.  The  judgment  appealed 
from  held  that  the  effect  of  allowing  the  appeal  did  not 
give  him  any  costs  on  the  appeal.  The  Supreme  Court 
af^rmed  the  judgment  appealed  from. 

Montreal  v.  C.P.E.,  33  Can.  S.C.R.  396. 

Where  the  contentions  of  neither  party  were  fully 
adopted,  the  appeal  was  allowed  without  costs  in  the 
Supreme  Court  of  Canada. 

Crease  v.  Fleischman,  34  Can.  S.C.R.  279. 

In  this  case  the  Court  said :  ' '  The  appeal  is  dismissed, 
but  under  the  special  circumstances  of  the  case,  and  as 
the  respondents  opposed  the  motion  to  rectify,  and  occa- 
sioned unnecessary  costs,  it  is  dismissed  without  costs  in 
this  Court  and  in  the  coui-t  appealed  from." 


AMENDMENTS. 


54.  At  any  time  during  the  pendency  of  an  appeal 
before  the  Court,  the  Court  may,  upon  the  application  of 
any  of  the  parties,  or  without  any  such  application,  make 
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all  such  amendments  as  are  necessary  for  the  purpos3  of        S.  54. 

Amend- 
determining  the  appeal,  or  the  real  question  oi  controversy     ments. 

between  the  parties,  as  disclosed  by  the  i)leadings,  evidence 

or  proceedings.    R.S.,  c.  135,  s.  63. 

55.  Any  such  amendment  may  be  made,  whether  the 
necessity  for  the  same  is  or  is  not  occasioned  by  the  defect, 
error,  act,  default  or  neglect  of  the  party  applying  to 
amend.     R.S.,  c.  135,  s.  64. 

56.  Every  amendment  shall  be  made  upon  such  terms 
as  to  payment  of  costs,  postponing  the  hearing  or  other- 
wise as  to  the  court  seems  just.    R.S.,  c.  135,  s.  65. 

Swim  v.  Sheriff,  1881. 

The  defendant  having  seized  under  a  writ  of  replevin 
issued  out  of  the  Supreme  Court  of  New  Brunswick  a 
quantity  of  logs,  the  plaintiff  brought  an  action  for  tres- 
pass. The  defendant  neglected  to  include  in  his  pleas  to 
the  declaration  justification  under  the  writ. 

Held,  per  Ritchie,  C.J.,  and  Fournier,  J.,  that  if  the 
evidence  could  not  be  given  under  the  pleadings,  the  Court 
could  allow  the  record  to  be  amended  by  adding  such  a 
plea. 

Per  Fournier,  J.,  that  if  such  amendment  became  neces- 
sary, the  defendant  should  pay  the  costs. 

Per  Henry,  J.,  that  no  effort  having  been  made  in  the 
court  below  to  add  such  a  plea,  it  was  too  late  and  contrary 
to  precedent  and  justice  now  to  admit  it. 

Piche  V.  City  of  Quebec,  1885. 

The  plaintiff,  a  commercial  traveller,  was  in  a  store  in 
Quebec  writing  down  an  order  for  his  firm,  and  had  a 
small  sample  of  his  goods  in  his  hand,  when  he  was  arrested 
by  a  policeman.  A  by-law  of  the  City  of  Quebec  pro- 
hibited the  selling  of  goods  by  samples  by  transient  traders 
without  having  paid  a  license  fee  of  $60.  After  his  arrest 
the  plaintiff  paid  the  license  fee  and  brought  the  action 
for  illegal  arrest.  The  corporation  justified  under  the 
by-laws  and  municipal  regulations. 
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S. ')(!.  Held,  per  Strong  and  Fournier,  JJ.    The  evidence  fell 

"^raents  short  of  establishing  the  allegation  of  the  defendant's  plea 
that  the  plaintiff  was  actually  engaged  in  selling,  there 
being  no  proof  of  any  actual  sale,  but  did  shew  that  he 
Avas  openly  pursuing  the  occupation  of  a  transient  mer- 
chant or  trader,  or  employee  of  a  transient  merchant  or 
trader,  without  license,  and  the  Court  would  permit  of  an 
amendment  of  the  pleadings,  which  would  adapt  the  allega- 
tions of  the  parties  to  the  case  as  disclosed  by  the  evidence. 

Baker  v.  La  Societe  de  Construction  Mctropolitaine, 
22  Can.  S.C.R.  364. 

In  their  declaration  the  appellants  alleged  that  the 
respondents  had  been  in  possession  of  the  property  since 
9th  May,  1876,  and  after  the  enquete  they  moved  the 
court  to  amend  the  declaration  by  substituting  for  the  9th 
May,  1876.  the  words  "1st  Dec,  1886."  The  motion  was 
refused  by  the  Superior  Court,  which  held  that  the  admis- 
sion amounted  to  a  judicial  avowal  from  which  they  could 
not  recede,  and  the  Court  of  Queen's  Bench  affirmed  this 
decision. 

On  appeal  to  the  Supreme  Cou^t  it  was  Held,  reversing 
the  judgment  of  the  court  below,  Fournier,  J.,  dissenting, 
that  the  motion  should  have  been  allowed  by  the  Superior 
Court  so  as  to  make  the  allegation  of  possession  conform 
with  the  facts  as  disclosed  by  the  evidence.  Article  1245 
C.C. 

Porter  v.  Hale,  23  Can.  S.C.E.  265. 

At  the  hearing  of  a  suit  by  P.  to  enforce  performance  of 
an  agreement  by  the  devisee  of  land  under  a  will  to  convey 
it  to  P.  he  claimed  to  be  entitled  to  a  decree,  in  the  event 
of  the  case  made  by  his  bill  failing,  on  the  ground  that  the 
said  will  was  not  registered  according  to  the  registry  laws 
of  New  Brunswick,  and  was  therefore  void  as  against  him 
an  intending  purchaser,  and  C.  had  an  interest  in  the  land 
he  had  agreed  to  sell  to  him  as  an  heir-at-law  of  the  estate. 

Held,  that  on  a  bill  claiming  title  under  the  will,  P. 
could  not  have  relief  based  on  the  proposition  that  the  same 
will  was  void  against  him,  and  no  amendment  could  be  per- 
mitted to   make   a   case  not  only   at  variance   with,   but 
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antagonistic  to  that  set  out  in  the  bill,  especially  as  such     S.  56. 
amendment  was  not  asked  for  until  the  hearing.  ^Sits. 

Ferrier  v.  Trepannier,  24  Can.  S.C.R.  86. 

Where  parties  are  before  the  Court  qua  executors,  and 
the  same  parties  should  also  be  summoned  qua  trustees, 
an  amendment  to  that  effect  is  sufficient,  and  a  new  writ  of 
summons  is  not  necessary. 

Price  V.  Fraser,  31  Can.  S.C.R.  505. 

Between  the  hearing  of  a  case  and  the  rendering  of  the 
judgment  in  the  trial  court,  the  defendant  died.  His 
solicitor  by  inadvertence  inscribed  the  case  for  revision  in 
the  name  of  the  deceased  defendant.  The  plaintiffs  allowed 
a  term  of  the  Court  of  Review  to  pass  without  noticing  the 
irregularity  of  the  inscription,  but,  when  the  case  was 
ripe  for  hearing  on  the  merits,  gave  notice  of  motion  to 
reject  the  inscription.  The  executors  of  the  deceased 
defendant  then  made  a  motion  for  permission  to  amend  the 
inscription  by  substituting  their  names  es  qualite.  The 
Court  of  Review  allowed  the  plaintiffs'  motion  as  to  costs 
only,  permitted  the  amendment  and  subsequently  reversed 
the  trial  court  Judgment  on  the  merits.  The  Court  of 
King's  Bench  (appeal  side)  reversed  the  judgment  of 
the  Court  of  Review  on  the  ground  that  it  had  no  jurisdic- 
tion to  allow  the  amendment  and  hear  the  case  on  the 
merits,  and  that  consequently  all  the  orders  and  judgments 
given  were  nullities.  Held,  reversing  the  judgment 
appealed  from  (Q.R.  10  K.B.  511),  the  Chief  Justice  and 
Taschereau,  J.,  dissenting,  that  the  Court  of  Review  had 
jurisdiction  to  allow  the  amendment  and  that,  as  there  had 
been  no  abuse  of  discretion  and  no  parties  prejudiced,  the 
Court  of  King's  Bench  should  not  have  interfered. 

City  of  Montreal  v.  Eogan,  31  Can.  S.C.R.  1. 

The  Court  said: — 

"The  contention  was  put  forward  by  the  appellants 
at  the  hearing  of  this  appeal  that  as  by  the  deed  of  owner- 
ship of  the  property  in  question  filed  at  the  trial  by  the 
respondent  as  his  title  thereto,  the  sale  thereof  appears  to 
have  been  made  not  to  him  alone,  but  to  him  and  one  Beau- 
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S.  56.  fort  jointly,  he,  the  respondent,  could  not  alone  bring  this 
action  as  he  has  done.  To  meet  this  objection  the  respond- 
ent thereupon  tendered  a  deed  of  assignment  by  Beaufort 
to  him  of  all  his  rights  in  the  property.  We  could  not, 
however,  allow  the  production  of  this  document,  as  it  has 
been  the  constant  jurisprudence  of  this  Court  not  to  receive 
here  any  new  evidence  whatever.  Exchange  Bank  v.  Gil- 
man,  17  Can.  S.C.R.  108.  But  the  appellants  cannot  now 
avail  themselves  of  an  objection  of  this  nature  that  was  not 
taken  at  the  trial,  where,  upon  the  necessary  amendment  of 
the  declaration,  the  evidence  to  meet  such  objection  could 
have  been  brought.  They,  by  their  pleas,  acknowledge  the 
respondent's  title  to  the  property  by  offering  to  return  it 
to  him.  And  for  them  at  this  stage  of  the  case  to  turn 
round  and  ask,  for  the  first  time,  the  dismissal  of  his  action 
on  the  ground  that  he  has  not  proved  his  title  is  what 
cannot  be  allowed. 

Hill  V.  Hill,  33  Can.  S.C.R.  13. 

A  petition  in  revocation  of  a  judgment  homologating  a 
report  failed  to  attack  specifically  an  earlier  judgment.  A 
motion  to  amend  the  petition  so  as  to  include  the  earlier 
judgment  was  refused  in  the  court  below,  but  was  granted 
by  the  Supreme  Court  in  the  exercise  of  its  discretion 
under  these  sections. 

Burland  v.  City  of  Montreal,  33  Can.  S.C.R.  373. 

In  this  case  the  plaintiff  claimed  to  recover  the  value  of 
certain  lands  illegally  retained  by  the  defendant.  The 
evidence  shewed  that  the  only  matter  in  dispute  was  the 
value  of  the  land  in  question,  but  the  court  below  dismissed 
plaintiff's  action  on  the  ground  that  the  proper  remedy 
was  either  an  action  en  homage  or  a,u  petitoire,  but  the 
Supreme  Court  having  power  to  amend  the  pleadings  so  as 
to  determine  the  real  question  in  controversy  by  section 
63  (now  section  54),  remitted  the  record  to  the  court  below 
to  ascertain  by  expertise  or  otherwise  to  determine  the 
extent  of  the  lands  taken,  and  ordered  defendants  to  return 
the  same  to  the  plaintiff  in  the  same  condition  as  it  was 
before  possession  was  taken,  and  ordered  that  all  necessary 
amendments  of  the  pleadings  should  be  treated  as  having 
been  made. 
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Porter  v.  Pelton,  33  Can.  S.C.R.  449.  S.  56. 

In  this  case  the  Court  said: —  ments- 

"The  appellants  applied  at  the  opening  of  the  argu- 
ment to  add  three  alternative  claims.  We  are  of  opinion 
that  all  proper  amendments  should  be  made  where  the 
Court  is  satisfied  that  such  amendments  are  necessary  to 
do  justice  and  the  nature  of  the  demand  is  not  changed, 
and  that  neither  party  can  be  prejudiced.  Such  amend- 
ments must  be  dealt  with  in  each  case  in  the  sound  exercise 
of  a  judicial  discretion.  We  cannot  in  this  case"  interfere 
with  the  exercise  of  a  discretion  in  the  court  below  refusing 
the  same  application. 

Massawippi  Valley  Rlij.  Co.  v.  Reed,  33  Can.  S.C.R. 
457. 

This  action  was  brought  au  petit oire  for  a  declaration 
of  plaintiff's  title  to  certain  lands.  It  was  shewn  that  the 
plaintiff  company  had  under  the  provisions  of  their  Act, 
leased  the  railway  and  all  its  appurtenances  to  another 
railway  company,  which  held  and  operated  the  railway 
at  the  time  of  the  institution  of  the  action.  The  trial  judge 
held  that  the  plaintiffs  having  parted  with  the  interest,  had 
no  right  of  action.  Held,  affirming  in  this  respect  the  Court 
of  Appeal  below,  that  a  right  of  action  subsisted  in  the 
plaintiffs,  and  if  necessary  the  plaintiffs  should  have  the 
right  of  adding  the  other  railway  company  as  co-plaintiff. 

Dorion  v.  Crowley,  Cass.  Dig.,  2nd  ed.,  709. 

In  an  appeal  from  Quebec,  where  it  was  sought  to  add 
a  party  as  co-respondent  on  the  ground  that  he  had 
obtained  from  the  respondents  a  notarial  assignment  of  all 
their  interest  in  the  suit,  made  prior  to  the  hearinsr  of  the 
case  by  the  Court  of  Appeal  of  the  province,  the  Supreme 
Court  held  that  the  application  to  add  the  assignee  should 
have  been  made  at  the  earliest  oportunity  to  the  court 
below,  and  was  not  one  the  Supreme  Court  should  be  called 
upon  to  decide.    Cass.  Prac.  78. 

Caldwell  v.  Stadacona  F.  &  L.  Ins.  Co.,  11  Can.  S.C.R. 

212. 
Where  a  party  has  been  improperly  joined  as  co-plain- 


246  SUPREME    COURT   ACT, 

S.  56.         tifT  or  odefendant,  the  Supreme  Court  will  order  him  to 
^®"±         be  struck  out  of  the  record.     Cass.  Prac.  78. 


ments. 


Loiyj  V.  TIancock  (not  reported). 

Where  a  party  Avas,  by  the  judgment  of  the  court, 
made  liable  for  the  costs  of  the  appeal,  although  he  had  in 
fact  not  been  a  party  to  such  appeal,  nor  interfered  in  the 
appeal  by  depositing  a  factum,  or  appearing  by  counsel 
at  the  argument,  the  judgment  was  amended  by  the  Court. 
Cass.  Prac.  78. 

Dumoulin  v.  Langtry,  13  Can.  S.C.R.  258. 

Where  parties,  other  than  those  on  the  record  have  an 
interest  entitling  them  to  prosecute  an  appeal  in  the  name 
of  the  plaintiff  on  the  record,  the  Supreme  Court  will 
permit  them  to  do  so,  on  such  terms  as  may  seem  just. 
Cass.  Prac.  78. 

Hogaboom  v.  Receiver-General,  December,  1897. 

Where  a  party  was  not  in  the  case  as  originated,  but 
received  notice  of  appeal,  and  was  represented  by  counsel 
at  the  hearing,  he  was  allowed  to  tax  his  costs  of  the  appeal, 
Cass  Prac.  78. 

Grant  v.  The  Queen,  20  Can.  S.C.R.  297. 

In  this  case  the  action  was  instituted  against  the 
Government  of  Quebec,  but  when  the  case  came  up  for 
hearing  on  the  appeal  to  the  Supreme  Court  the  Court 
ordered  that  the  name  of  "Her  Majesty  the  Queen"  be 
substituted  for  that  of  the  "Province  of  Quebec." 

Syndicat  Lyonnais  du  Klondyke  v.  McGrade,  36  Can, 
S,C.R.  251, 

In  an  action  to  set  aside  a  conveyance  as  made  in  fraud 
of  creditors,  the  defendant  desiring  to  meet  the  action  by 
setting  up  that  there  was  no  debt,  due  and  consequently 
that  no  such  fraud  could  exist,  must  allege  these  objections 
in  his  pleadings.  In  the  present  case  the  defendant,  having 
failed  to  plead  such  defence,  was  allowed  to  amend  on 
terms,  the  Chief  Justice  dissenting. 

Rule  4,  infra,  provides  that  the  Court  or  a  judge  may 
order  a  case  to  be  remitted  to  the  court  below  iti  order  that 
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it  may  be  made  more  complete  by  the  addition  thereto  of      S.  56. 
further  matter.  '"^" 


For  decisions  under  this  rule,  vide  page  391,  infra. 


57.  If  on  appeal  against  any  judgment,  the  Court 
affirms  such  judgment,  interest  shall  be  allowed  by  the 
Court  for  such  time  as  execution  has  been  delayed  by  the 
appeal.     R.S..  c.  135,  s.  66. 

Trust  and  Loan  v.  Ruttan,  5th  February,  1878. 

An  application  to  vary  judgment  by  inserting  direction 
that  interest  be  allowed  for  the  period  during  which  the 
appeal  has  been  pending,  must  be  on  notice. 

Clark  V.  Scottish  Imperial  Insurance  Cornpany,  19th 
February,  1880. 

Motion  for  allowance  of  interest  on  verdict  from  date 
thereof  in  appeal  from  N.B.  Held,  that  it  be  allowed  on 
principal  sum  from  last  day  of  next  term  after  verdict. 

McQueen  v.  The  Phoenix  Mutual  Fire  Insurance  Co., 
9th  April,  1880. 

Counsel  for  appellant  moves  for  interest  for  time  judg- 
ment has  been  stayed,  pursuant  to  section  34  Supreme  and 
Exchequer  Courts  Act.  Question  to  full  Court  by  Four- 
nier,  J.  Held,  a  question  the  Court  should  dispose  of  on 
its  own  motion. 

The  Queen  v.  MacLean  et  al.,  12th  May,  1885. 

i\I.  &  Co.  brought  an  action  by  petition  of  right  against 
the  Dominion  Government,  for  damages  for  an  alleged 
breach  of  contract  whereby  the  suppliants  contracted  for 
the  Parliamentai'y  and  Departmental  printing  for  a  certain 
specified  period.  The  alleged  breach  consisted  in  the 
Government  giving  a  portion  of  the  .said  printing  to  other 
parties,  the  suppliants  claiming  that,  by  the  terms  of  the 
contract,  they  were  entitled  to  the  whole  of  it.  The  Crown 
demurred  to  the  petition,  and  as  to  the  departmental  print- 
ing, the  demurrer  was  overruled  (8  Can.  S.C.R.  210).    The 
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^l^J'  petition  subsequently  came  on  for  hearing  in  the  Exchequer 
Court,  and  a  reference  was  made  to  the  Registrar  and 
Queen's  Printer  to  ascertain  and  report  as  to  the  profit 
lost  to  the  suppliants  by  not  being  allowed  to  do  the 
departmental  printing.  The  referees  found  a  certain  sum 
as  the  profit  lost  to  suppliants,  stating  in  their  report,  that 
the  suppliants  claimed  interest  on  the  amount,  but  that 
the  referees  were  of  opinion  they  had  no  power,  under  the 
order  of  reference  to  consider  the  question  of  interest. 

No  exception  was  taken  to  the  report  of  the  referees, 
and  the  suppliants  moved  in  the  Exchequer  Court  for 
judgment  for  the  amount  found  by  the  referees  with  inter- 
est, as  the  damages  to  which  they  were  entitled  under  their 
petition  of  right.  Mr.  Justice  Henry,  before  whom  the 
motion  was  made,  gave  judgment  for  the  amount  found  by 
the  referees  with  interest  thereon  at  6  per  cent.,  such 
interest  to  be  computed  on  the  aggregate  of  the  sums  which, 
according  to  said  report,  the  suppliants  up  to  the  31st  day 
of  December,  in  each  year  during  the  currency  of  the  said 
contract,  would  have  received  as  profit. 

On  appeal  to  the  Supreme  Court  of  Canada  from  that 
part  of  the  judgment  allowing  interest.  Held,  Ilenry,  J., 
dissenting,  that  the  suppliants  were  not  entitled  to  interest 
on  the  amount  found  by  the  referees  for  loss  of  profits. 

Appeal  allowed  with  costs. 

St.   Loxiis  V.   The   Queen,  25  Can.   S.C.R.   665.     Cass. 

Prae.  87. 
Interest  was  allowed  against  the  Crown,  but  the  ques- 
tion of  the  suppliant's  right  to  it  was  not  argued. 

Toronto  Rlij.  Co.  v.  The  Queen,  Oct.,  1897.  Cass.  Prac. 
87. 

In  a  case  before  the  Exchequer  Court  for  return  of 
duties  improperly  imposed,  judgment  was  given  against 
the  claimants.  This  was  afterwards  afifirmed  by  the 
Supreme  Court,  but  reversed  by  the  Privy  Council,  and 
judgment  ordered  to  be  entered  for  the  suppliant  for  the 
amount  claimed  and  costs.  On  the  case  coming  again  before 
the  Exchequer  Court  judgment  was  entered  for  the  principal 
sum  only,  interest  being  refused,  and  an  appeal  was  taken 
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to  the  Supreme  Court  for  the  interest  In  the  meantime  S.  57. 
the  Crown  presented  a  petition  to  the  Judicial  Committee  "  '^^^^  ' 
of  the  Privy  Council,  praying  for  a  declaration  that  the 
claimants  were  not  entitled  to  interest  under  their  Lord- 
ships' judgment.  The  petition  was  dismissed,  their  Lord- 
ships stating  that  interest  having  been  claimed,  and  the 
question  not  having  been  argued  in  any  of  the  courts,  it 
should  be  allowed.  The  Crown  thereupon  consented,  under 
section  52  of  the  Act,  to  the  judgment  of  the  Exchequer 
Court  being  reversed  on  the  appeal  to  the  Supreme  Court. 

The  Queen  v.  Henderson,  28  Can.  S.C.R.  425. 

An  action  instituted  in  the  Exchequer  Court.  Held, 
where  a  claim  against  the  Crown  arises  in  the  Province  of 
Quebec  and  there  is  no  contract  in  writing,  interest  may  be 
recovered  against  the  Crown  according  to  the  law  in  that 
province,  and  section  33  of  the  Exchequer  Court  Act  does 
not  apply. 

Queen  v.  Armow-,  31  Can.  S.C.R.  499. 

The  Supreme  Court  dismissed  an  appeal  by  the  Crown 
from  the  judgment  of  the  Exchequer  Court  which  awarded 
the  suppliant  $14,158  as  compensation  for  lands  expro- 
priated with  interest  and  costs.  In  settling  the  minutes 
of  judgment  of  the  Supreme  Court,  the  Registrar  by  the 
direction  of  the  Chief  Justice,  inserted  a  provision  that  the 
suppliant  was  entitled  to  be  paid  by  the  Crown  interest  on 
the  compensation  money  awarded  by  the  judgment  of  the 
Exchequer  Court  from  the  date  of  that  judgment  at  the 
rate  of  six  per  centum  per  annum. 

Other  cases. 

Wilkins  v.  Geddes,  3  Can.  S.C.R.  203. 

Under  31  V.  c.  12  and  37  V.  c.  13,  the  Minister  of 
Public  Works  of  the  Dommion  of  Canada  appropriated 
to  the  use  of  the  Dominion  certain  lands  in  Yarmouth 
county,  known  as  "Bunker's  Island."  In  accordance  with 
said  Acts,  on  the  2nd  April,  A.D.  1875,  he  paid  into  the 
hands  of  W.,  prothonotary  at  Halifax,  the  sum  of  $6,180 
as  compensation  and  interest,  as  provided  by  those  Acts  to 
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S.57.  be  thereafter  appropriated  among  the  owners  of  said 
n  eres  .  island.  This  sum  was  paid  at  several  times,  by  order  of 
the  Supreme  Court  of  Nova  Scotia,  to  one  A.,  as  owner, 
to  one  G.,  as  mortgagee,  and  to  others  entitled,  less  ten 
dollars.  As  the  money  had  remained  in  the  hands  of  W., 
the  prothonotary  of  the  court,  for  some  time,  II.,  attorney 
for  G.,  applied  to  the  Supreme  Court  for  an  order  of  the 
Court  calling  upon  W.,  the  prothonotary,  to  pay  over  the 
interest  upon  G.'s  proportion  of  the  moneys,  which  inter- 
est (H.  was  informed)  had  been  received  by  the  pro- 
thonotary from  the  bank  where  he  had  placed  the  amount 
on  deposit.  W.  resisted  the  application  on  the  ground  that 
he  was  not  answerable  to  the  proprietor  of  the  principal, 
or  to  the  Court,  for  interest,  but  did  not  deny  that  interest 
had  been  received  by  him.  A  rule  nisi  was  granted  by  the 
Court  and  made  absolute,  ordering  the  prothonotary  to 
pay  whatever  rate  of  interest  he  received  on  the  amount. 

Held,  1.  That  the  prothonotary  was  not  entitled  to  any 
interest  which  the  amount  deposited  earned  while  under 
the  control  of  the  Court.  That,  in  ordering  the  protho- 
notary to  pay  over  the  interest  received  by  him,  the  Court 
was  simply  exercising  the  summary  jurisdiction  which 
each  of  the  superior  courts  has  over  all  its  immediate 
officers.     (Fournier  and  Henry,  J  J.,  dissenting.) 

2.  That  the  order  appealed  from,  being  a  decision  on  an 
application  by  a  third  party  to  the  Court,  was  appealable 
under  the  11th  section  of  38  V.  c.  11.  (Fournier,  J.,  dis- 
senting, and  Taseh(M-(>au.  J.,  doubting.) 

Leak  V.  City  of  ToroHto,  30  Can.  S.C.R.  321. 

If  in  the  construction  of  a  public  work  land  of  a  private 
owner  is  injuriously  affected  and  the  compensation  there- 
for is  determined  by  arbitration,  interest  cannot  be  allowed 
by  the  arbitrator  on  the  amount  of  damages  awarded. 
Judgment  appealed  from  (26  Ont.  App.  R.  351)  affirmed. 

Sinclair  v.  Preston,  31  Can.  S.C.R.  408. 

To  entitle  a  creditor  to  interest  under  3  &  4  Wm.  IV.  c. 
42,  s.  28  (Imp),  the  written  instrument  under  which  it  is 
claimed  must  shew  by  its  terms  that  there  was  a  debt  cer- 
tain payable  at  a  certain  time.    It  is  not  sufficient  that  the 
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same  may  be  made  certain  by  some  pi'ocess  of  calculation  or        S-  57. 
some  act  to  be  performed  in  the  future.  ^  *'^^^  ' 

Dunn  V.  The  King,  12th  Nov.,  1901.     Gout.  Dig.  728. 

The  petition  of  right  was  to  recover  unpaid  interest  on 
duties  exacted  by  the  Government  of  New  Brunswick  for 
export  duties  for  taking  lumber  cut  under  licenses  from 
the  Dominion  of  Ganada,  on  lands  in  dispute  betAveen  the 
provinces  and  eventually  found  to  belong  to  Ganada.  The 
interest  was  claimed  as  both  provinces  and  Dominion  had 
paid  interest  and  otherwise  admitted  liability  therefor. 
The  Grown  claimed  that  it  paid  as  a  matter  of  grace  and 
without  liability  by  statute  or  express  contract  and  that 
the  interest  could  not  be  recovered  by  suit.  The  Supreme 
Gourt  held  that  there  was  no  liability  of  the  Grown  for 
interest,  there  having  been  no  statutory  liability  nor 
express  contract  therefor,  and  that  none  arose  on  account 
of  payments  of  interest  from  time  to  time  or  on  the 
account  stated  as  claimed. 

CERTIFICATE    OP    JUDGMENT. 

58.  The  judgment  of  the  Gourt  in  appeal  shall  be  certi- 
fied hj  the  Registrar  of  the  court  to  the  proper  officer  of 
the  court  of  original  jurisdiction,  who  shall  thereupon 
make  all  proper  and  necessary  entries  thereof;  and  all  sub- 
sequent proceedings  may  be  taken  thereupon  as  if  the  judg- 
ment had  been  given  or  pronounced  in  the  said  last  men- 
tioned court.     R.S.,  c.  135,  s.  67. 

Dawson  v.  McDonald,  Gass.  Dig.  683. 

The- judgment  of  the  Supreme  Gourt  must,  under  sec- 
tion 46  (now  58),  Supreme  and  Exchequer  Gourt  Act,  be 
entered  and  sent  to  the  court  below  before  defendant  can 
have  recourse  to  a  proceeding  by  requite  civile.  A  requete 
civile  does  not  stay  execution  as  a  matter  of  course.  The 
defendant  would  have  to  apply  to  the  Superior  Gourt  or  a 
judge  thereof  for  an  order.  A  judge  in  chambers  should 
not  grant  an  order  staying  execution  of  a  judgment,  espe- 
cially when  defendant  has  had  ample  time  to  apply  to  the 
full  Gourt.    Per  Taschereau,  J. 


below. 
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S.58.  Ex  parte  Jones,  Cout.  Dig.  1124. 

-Judgment 

enforcing  Under  the  provisions  of  R.S.  c.  135,  s.  67,  a  judgment 
by  court  of  the  Supreme  Court  of  Canada,  certified  to  the  proper 
officer  of  the  Court  of  original  jurisdiction,  becomes  a 
judgment  of  the  inferior  court  for  all  intents  and  pur- 
poses, and  it  is  not  necessary  to  obtain  special  leave  to  issue 
execution  in  order  to  levy  the  costs  of  the  party  awarded 
costs  on  the  appeal  to  the  Supreme  Court  of  Canada. 

Durocher  v.  Durocher,  27  Can.  S.C.R.  634. 

When  judgment  on  a  case  in  appeal  has  been  rendered 
by  the  Supreme  Court  and  certified  to  the  proper  officer  of 
the  court  of  original  jurisdiction,  the  Supreme  Court  has 
no  jurisdiction  to  entertain  a  petition  {requete  civile)  for 
revocation  of  its  judgment. 

JUDGMENT   FINAL    AND    CONCLUSIVE. 

59.  The  judgment  of  the  Court  shall,  in  all  cases,  be 
final  and  conclusive,  and  no  appeal  shall  be  brought  from 
any  judgment  or  order  of  the  Court  to  any  court  of  appeal 
established  by  the  Parliament  of  Great  Britain  and  Ire- 
land, by  which  appeals  or  petitions  to  His  Majesty  in 
Council  may  be  ordered  to  be  heard,  saving  any  right  which 
His  JNIajesty  may  be  graciously  pleased  to  exercise  by  virtue 
of  his  royal  prerogative.    R.S.,  c.  135,  s.  71. 

Leave  to  appeal. 

Kelly  V.  Sullivan,  21st  January,  1877. 
Moore  v.  Connecticut  Mutual  Ins.  Co.,  9th  April,  1880. 
Queen  Ins.  Co.  v.  Parsons,  21st  June,  1880. 
The  Court  has  no  jurisdiction  either  to  refuse  or  grant 
an  application  for  leave  to  appeal  to  the  Privy  Council. 

Nasmith  v.  Manning,  4th  March,  1881. 
Notice  of  intention  to  make  such  an  application  should 
not  be  put  on  the  motion  paper. 

Appeals  to  the  Judicial  Committee  of  the  Privy  Coun- 
-cil  from  the  Supreme  Court  of  Canada  lie  only  by  special 
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leave  of  the  Privj'  Council.     The  Judicial  Committee  will      .  S.  59. 
not  entertain  the  application  for  leave  to  appeal  until  the     (>ouncil. 
final  judgment  of  the  Supreme  Court  has  been  drawn  up  Xo  appeal 
and  entered.     {Pion  v.  North  Shore  Ely.  Co.,  Cass.  Prac.     f^^^f  ^^ 
88.) 

Petition — what  to  contain. 

Canada  Central  My.  Co.  v.  Murray,  8  Can.  S.C.R.  313. 

To  an  action  on  the  common  counts  brought  by  T.  M. 
and  "W.  M.  against  the  C.C.R.  Co.  to  recover  money  claimed 
to  be  due  for  fencing  along  the  line  of  the  railway,  the 
C.C.R.  Co.  pleaded  never  indebted  and  payment.  The 
contract  was  signed  on  behalf  of  the  C.C.R.  Co.  by  one  F., 
who  controlled  nine-tenths  of  the  stock,  and  the  C.C.R.  Co. 
denied  that  F.  had  any  power  to  contract  on  their  behalf. 
A  general  verdict  was  found  for  T.  ]\I.  and  W.  M.  for 
$12,218.00.  The  Supreme  Court  held  that  it  was  properly 
left  to  the  .jury  to  decide  whether  the  work  performed  of 
which  the  C.C.R.  Co.  received  the  benefit  was  contracted  for 
by  the  company  through  the  instrumentality  of  F.  or 
whether  they  adopted  and  ratified  the  contract,  and  that 
the  verdict  could  not  be  set  aside  on  the  ground  of  being 
against  the  weight  of  evidence. 

Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  held  that 
there  was  no  evidence  that  F.  had  any  authority  to  bind 
the  Company. 

The  C.C.R.  Co.  then  applied  for  leave  to  appeal  to  the 
Privy  Council  (8  A.C.  574),  and  in  refusing  leave  Lord 
Watson  said: — 

"Now  the  questions  raised  appear  to  their  Lordships  to 
involve  no  issue  except  an  issue  of  fact :  that  the  judges 
below  have  differed  upon  a  question  of  fact  with  regard  to 
an  ordinary  contract  of  employment  does  not  seem  to  be 
any  reason  for  permitting  an  appeal  having  regard  to  the 
terms  of  the  statute  which  now  regulates  these  appeals." 

"Their  Lordships  are  also  desirous  in  this  ease  to  lay 
down  the  rule  that  they  will  in  future  expect  parties  who 
are  petitioning  for  leave  to  bring  an  appeal  before  this 
Board  to  state  succinctly,  but  fully,  in  their  petition,  the 
grounds  upon  which  they  make  that  demand.     They  cer- 
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taiuly  expect  that  i)arties  will  confine  themselves  in  future 
to  the  petition,  and  will  not  wander  into  extraneous  matter, 
such  as  the  record  and  proceedings,  over  wiiich  this  Board, 
until  an  appeal  is  permitted  and  the  papers  are  sent  to 
England  by  the  proper  authorities,  have  no  control,  and 
which  they  cannot  accept  on  an  ex  parte  statement,  which 
an  application  of  this  kind  is. 

"Their  Lordships  wall  humbly  report  to  Her  Majesty 
that  this  petition  ought  to  be  dismissed." 


Pyocediirc. 

The  first  step  usually  taken  in  an  application  for  leave 
to  appeal  to  the  Judicial  Conmiittee  is  the  filing  of  a 
praecipe  or  requisition  with  the  Registrar  for  a  certified 
copy  of  the  case,  faetums,  judgment  and  reasons  of  the 
judges.  These  documents  .are  delivered  out  to  the  solicitor 
for  the  appellant  upon  payment  of  the  fees  provided  by 
the  Supreme  Court  Rules,  infra,  p.  446.  The  solicitor 
thereupon  prepares  the  petition  for  presentation  to  the 
Judicial  Committee,  and  the  affidavit  supporting  the  same. 
The  Judicial  Committee  has  granted  special  leave  to 
appeal  from  the  Supreme  Court  where  the  only  material 
filed  on  the  application  w-as  the  petition  and  a  copy  of 
the  judgment  with  an  affidavit  of  the  appellant's  solicitor 
verifying  the  facts  alleged. 

For  forms  vide  J^rivy  Council  Aj^peals,  Preston,  p.  21, 
et  seq. 

As  to  what  the  petition  should  contain  and  the  circum- 
stances under  which  leave  to  appeal  w^ll  be  granted  or 
refused,  vide  Safford  &  Wheeler's  Pri^y  Council  Prac- 
tice, p.  730. 

Time. 


There  is  no  limit  with  respect  to  the  time  within  which 
the  King  in  Council  will  grant  special  leave  to  appeal  from 
the  judgment  of  the  Supreme  Court  of  Canada,  but  the 
practice  is  to  make  the  application  for  special  leave  v/ith 
reasonable  promptitude  after  the  judgment  of  the  Supreme 
Court  has  been  rerulered. 
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K inn's  order.  S. 59. 

•^  Privy 

If  leave *is  granted  the  King's  order  directs  the  Regis-     Council, 
trar  of  the  Supreme  Court  "to  transmit  to  the  Registrar     appeal, 
of  the  Privy  Council  without  delay  the  authenticated  copies  Practice, 
under  the  seal  of  the  said  Supreme  Court  of  the  record, 
pleadings,    proceedings    and    evidence    proper   to   be    laid 
before  His  Majesty  on  the  hearing  of  the  appeal,  upon 
payment  by  the  petitioner  of  the  usual  fees  for  the  same. ' ' 

Printing. 

The  Priv>'  Council  Rules  regulating  appeals  provide 
that  the  appellant  or  his  agent  should  make  an  application 
for  the  printing  of  the  transcript  record  within  six  calen- 
dar months  from  the  arrival  of  the  transcript  and  the 
registration  thereof  in  all  matters  brought  by  appeal  from 
His  Majesty's  colonies  and  plantations  east  of  the  Cape  of 
Good  Hope,  or  from  the  Territories  of  the  East  India 
Company  and  within  the  space  of  three  months  in  all 
matters  brought  by  appeal  from  any  other  part  of  His 
Majesty's  dominions  abroad,  and  that  in  default  of  the 
appellant  or  his  agent  taking  effectual  steps  for  the  pro- 
secution of  the  appeal  within  such  time  or  times  respec- 
tively, the  appeal  shall  stand  dismissed  without  further 
order. 

As  the  papers  furnished  the  solicitor  by  the  Registrar 
of  the  Supreme  Court  for  the  purpose  of  the  application 
for  special  leave  are  identical  with  those  which  he  is  directed 
to  forward  by  the  King's  order  in  the  event  of  leave  to 
appeal  being  granted,  in  recent  years  in  the  petition  for 
leave  it  has  been  customary  to  ask  that  the  papers  certified 
by  the  Registrar  of  the  Supreme  Court,  used  on  the  appli- 
cation, be  accepted  as  the  record  in  the  appeal  by  the  Regis- 
trar of  the  Privy  Council.  In  such  case  the  King's  order 
contains  the  following  provision :  ' '  And  it  is  hereby  further 
ordered  that  the  authenticated  copy  under  the  seal  of  the 
said  Supreme  Court  of  the  record  produced  upon  the  hear- 
ing of  the  said  petition  be  accepted  as  the  record  in  the  said 
appeal."     Chappelle  v.  TIte  King,  March  12th,  1903. 

Under  the  Privy  Council  Rules,  the  appellant  may  print 
the   record  before   it   is  transmitted  to   England,   but   in 
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doing  so  must  comply  strictly  with  the  rules  of  the  Judicial 
Committee  regulating  the  size  of  type,  etc.,  etc. .  Vide  Privy 
Council  Appeals,  Preston,  p.  15:  Safford  &  Wheeler's  Pri\'y 
Council  Practice,  pp.  1033-1040. 

When  the  printing  is  done  in  Canada  the  appellant  is 
required  to  leave  with  the  Registrar  of  the  Supreme  Court 
two  copies  of  the  printed  case  for  the  purpose  of  having 
the  same  certified  by  the  Registrar  and  the  seal  of  the 
Supreme  Court  affixed  thereto,  and  fifty  other  copies  are 
required  to  be  deposited  with  the  Registrar,  and  the  neces- 
sary expense  of  transmission  paid  for  the  purpose  of  being 
forwarded  to  the  Registrar  of  the  Privy  Council. 

Where  the  King's  order  contains  no  provision  dispens- 
ing with  the  forwarding  of  the  transcript  record,  and  the 
intention  is  to  have  the  printing  done  in  England,  the 
solicitor  for  the  appellant  should  file  with  the  Registrar  of 
the  Supreme  Court  a  requisition  to  have  the  transcript 
record  in  the  case  made  up  and  despatched. 

By  order  in  council  of  the  Judicial  Committee  of  the 
Privy  Council  dated  20th  March,  1905,  infra,  p.  548,  it  is 
provided  that  where  leave  to  appeal  to  the  Privy  Council 
is  granted,  and  the  respondent's  agents  have  received 
copies  of  the  order  granting  leave  as  well  as  a  notice  from 
the  Registrar  of  the  court  below  of  the  despatch  of  the 
transcript  record  to  the  Registrar  of  the  Privy  Council, 
and  provided  that  this  appears  upon  the  record  or  the 
accompanying  certificate  of  the  Registrar  of  the  court 
below,  the  respondents  will  be  bound  to  enter  an  appear- 
ance within  three  months  from  the  filing  of  the  petition  of 
appeal,  or  in  default  the  appeal  may  be  set  down  ex.  parte. 
The  object  of  this  new  practice  is  to  render  unnecessary  the 
tedious  procedure  of  appearance  orders.  This  practice 
was  followed  in  Barrett  v.  Syndicat  Lyonais  dii  Kloyidike, 
Januarv,  1906. 


Appeals  in  forma  pauperis. 


Leave  to  appeal  in  forma  pauperis  may  be  granted  by 
the  Judicial  Committee.  Vide  Safford  &  Wheeler,  Privy 
Council  Practice,  p.  752. 

In  Domimon  Cartridge  Co..  v.  Mc Arthur,  the  King's 
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order   11th  August,    1902,   directed   the   Registrar  of   the     .  S.  59. 
Supreme  Court  to  transmit  the  transcript  record  to  the    '^council. 
Registrar  of  the  Privy  Council  in  the  language  above  set  Leave  to 
out,  but  without  the  words  "upon  payment  by  the  P^ti- pj.^PJ^^** 
tioner  of  the  usual  fees  for  the  same."     In  this  case  the 
Registrar  was  instructed  by  the  Chief  Justice,  Sir  Henrj' 
Strong,  to  forward  the  transcript  record  without  the  usual 
stamps  being  affixed  thereto,  and  without  the  payment  of 
any  fee. 

Special  leave — when  granted. 

Clergue  v.  Murray  (1903),  A.C.  521. 

Held — "According  to  section  71  of  Revised  Statutes  of 
Canada,  1886,  c.  135,  there  is  no  appeal  from  any  judgment 
or  order  of  the  Supreme  Court  of  Canada  except  by  special 
leave  of  His  Majesty  in  Council.  Where  a  suitor,  having 
his  choice  whether  to  appeal  to  the  Supreme  Court  or  to 
His  Majesty  in  Council,  elects  the  former  remedy,  it  is  not 
the  practice  to  give  him  special  leave  except  in  a  very 
stronsr  case.  {Prince  v.  Gagnon  (1882),  2  App.  Cas.  103, 
followed)." 

C.  P.  B.  V.  Blain  (1904),  A.C.  453. 

Special  leave  to  appeal  from  a  decree  of  the  Supreme 
Court  of  Canada  will  not  be  granted  to  a  petitioner  who 
has  elected  to  appeal  to  that  Court  and  not  to  His  Majesty 
direct,  unless  a  question  of  law  is  raised  of  sufficient 
importance  to  justify  it.  Ex  parte  Clergue  (1903),  A.C. 
521,  followed. 

Ewing  v.  Dominion  Bank  (1904),  A.C.  806. 

Petition  for  special  leave  to  appeal  from  the  Supreme 
Court  of  Canada  dismissed  where  the  petitioners  were 
appellants  to  that  Court  and  no  important  question  of  law 
was  raised. 

Staying  execution. 

McDougall  v.  Montreal  Street  Rly.  Co.,  Q.R.  24  S.C.  509. 
The  Superior  Court  cannot,  on  the  mere  affirmation  of 
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a  party  that  lie  intends  to  apply  to  His  jMajesty's  Privy 
Conncil  for  leave  to  appeal  from  a  final  judj^nient  of  the 

I^iive  I.)  Supi-eme  Court  of  Canada,  suspend  the  execution  of  said 
appivil.       jndirment. 

PracUct". 

Adams  d'  Biir7is  v.  Bank  of  Montreal,  Cout.  Dig.  593. 

A  judge  in  Chambers  of  the  Supreme  Court  of  Canada 
will  not  entertain  an  application  to  stay  proceedings  pend- 
ing an  appeal  from  the  judgment  of  the  Court  to  the  Judi- 
cial Committee  of  the  Privy  Council. 

Criminal  appeals. 

The  judgment  of  the  Supreme  Court  is  final  in  criminal 
appeals.  The  provisions  of  the  Criminal  Code  take  away 
any  further  appeal  to  the  Judicial  Committee  of  the  Privy 
Council. 

Vide  p.  531,  infra. 

Election  cases. 

In  the  exercise  of  its  authority  to  create  "additional 
courts"  the  Parliament  of  Canada,  in  1874,  by  37  V.  c.  10 
(R.S.  (1906),  c.  7),  created  courts  for  the  trial  of  con- 
troverted elections.  No  appeal  lies  from  these  courts  to 
His  Majesty  in  Council.  Theberge  v.  Landry,  2  A.C.  102 ; 
Valin  V.  Lancjlois,  5  A.C.  115. 

Section  69  of  the  Controverted  Elections  Act,  infra,  p. 
516,  provides  that  the  judgment  of  the  Supreme  Court  of 
Canada  in  election  cases  shall  be  final. 

In  the  Clengarry  election  case,  Kennedy  v.  Purccll,  59 
L.T.  279,  infra,  p.  516,  the  Judicial  Committee  in  refusing 
leave  to  appeal  said  that  there  was  no  substantial  distinc- 
tion between  the  statute  which  Avas  the  subject  of  decision 
in  Theberge  v.  Landry  and  in  Valin  v.  Langlois,  and  the 
ease  in  question,  and  held,  without  giving  any  decision  on 
the  a1)stract  question  of  the  existence  of  the  Royal  ]n'e- 
rogative  to  grant  leave  to  appeal,  that  if  it  did  exist  it 
ought  not  to  be  exercised  in  that  case. 

Admiralty  cases. 

The  Excbef|uer  Court  of  ('aiiada  is  a  Colonial  Court 
of  Admiralty,  and  by  54-55  V.  c.  29.  l)i'iog  an  Act  to  pro- 
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vide    for    tlie    exereise    of    Admiralty    jurisdiction    within        S.  59. 
Canada    in    accordance    with    the    "Colonial    Courts    of    '[V^^j^gii, 
Admiralty  Act,  1890,"  provision  is  made  in  section  14  for  Leave  to 
an  appeal  from  a  local  judye  in  Admiralty  direct  to  the     *P|'.^*'" 
Supreme  Court  of  Canada. 

The  Colonial  Courts  of  Admiralty  Act  (Imp.),  53-54 
V.  e.  27,  s.  6,  sub-s.  1,  provides  as  follows:  "The  appeal 
from  the  judgment  of  any  court  in  a  British  possession  in 
the  exercise  of  the  jurisdiction  conferred  by  this  Act  either 
where  there  is  as  of  right  no  local  appeal  or  after  a  decision 
on  local  appeal,  lies  to  Ilis  Majesty  the  King  in  Council." 

Section  7,  sub-s.  1,  in  part  provides  as  follows: 

' '  Rules  of  Court  for  regulating-  the  procedure  and  prac- 
tice (including  fees  and  costs)  in  a  court  in  a  British  pos- 
session in  the  exercise  of  the  jurisdiction  conferred  by  this 
Act,  whether  original  or  appellate,  may  be  made  by  the 
same  authority  and  in  the  same  manner  as  rules  touching 
the  practice,  procedure,  fees,  and  costs  in  the  said  Court  in 
the  exercise  of  its  ordinary  civil  jurisdiction  respectively 
are  made." 

The  general  rules  and  orders  regulating  the  practice 
and  procedure  in  Admiralty  cases  in  the  Exchequer  Court 
of  Canada  contain  no  provisions  regulating  the  procedure 
to  be  adopted  on  appeals  to  His  Majesty  in  Council,  but 
rule  No.  228  provides  that  "in  all  cases  not  provided  foi^ 
by  these  rules  the  practice  for  the  time  being  in  force  in 
respect  to  Admiralty  proceedings  in  the  High  Court  of 
Justice  in  England,  shall  be  followed." 

As  to  this  Safford  &  Wheeler  say  in  their  Privy  Council 
Practice,  at  p.  916:  "Inasmuch  as  no  one  of  the  rules  of 
the  High  Court  of  Justice  applies  to  appeals  to  the  Privy 
(Jouneil  and  the  Order  in  Council  does  not  provide  any 
substitute  for  Rules  150  to  155  of  the  rules  of  1883,  as  to 
the  proceedings  to  be  taken  in  the  court  appealed  from  oa 
appeals  to  the  King  in  Council,  no  such  rules  api)ear  at  pre- 
sent to  exist." 

On  the  21st  October,  1005,  in  the  case  of  the  Steamship 
Cape  Breton  v.  Richelieu  tO  Ontario  Navigation  Co.,  Iding- 
ton,  J.,  in  chambers,  upon  the  application  of  the  appellants, 
made  an   order  under   the   English  Vice-Admiralty   Rule 
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150,  fixinj?  the  bail  to  be  given  on  an  appeal  in  that  case 
from  the  Supreme  Court  to  His  Majesty  in  Council;  and 
on  the  30th  March,  1906,  in  the  ease  of  the  Ship  Albano, 
appellant,  and  the  Allan  Line  Steamship  Co..  respondent, 
the  Court  made  a  similar  order  fixing  the  bail  to  be  given 
on  an  appeal  from  its  judgment.  In  neither  case  was  the 
question  discussed  whether  the  English  Admiralty  rules 
were  in  force,  but  as  this  precedent  may  be  followed  in 
future  cases,  it  has  been  thought  desirable  to  include  here 
the  rules  in  question.  Vide  Safford  &  Wheeler's  Privy 
Council  Practice,  p.  908. 

"150.  A  party  desiring  to  appeal  shall  within  one 
month  from  the  date  of  the  decree  or  order  appealed  from, 
file  a  notice  of  appeal  and  give  bail  in  such  sum  not  exceed- 
ing £300,  as  the  judge  may  order,  to  answer  the  costs  of 
the  appeal.  A  form  of  notice  is  to  be  found  in  Appendix 
No.  51. 

"151.  Notwithstanding  the  filing  of  the  notice  of  appeal, 
the  judge  may  at  any  time  before  the  service  of  the  inhibi- 
tion proceed  to  carry  the  decree  or  order  appealed  from 
into  effect,  provided  that  the  party  in  whose  favour  it  has 
been  made  gives  bail  to  abide  the  event  of  the  appeal, 
and  to  answer  the  costs  thereof  in  such  sum  as  the  judge 
may  order. 

"152.  An  appellant  desiring  to  prosecute  his  appeal  is 
to  cause  the  Registrar  to  be  served  with  an  inhibition  and 
citation,  and  a  monition  for  process,  or  is  to  take  such  other 
steps  as  may  be  required  by  the  practice  of  the  appellate 
court. 

"153.  On  service  of  the  inhibition  and  citation  all 
proceedings  in  the  action  will  be  stayed. 

"154.  On  service  of  the  monition  for  process  the  Regis- 
trar shall  forthwith  prepare  the  process  at  the  expense  of 
the  party  ordering  the  same. 

"155.  The  process  which  shall  consist  of  a  copy  of  all 
the  proceedings  in  the  action  shall  be  signed  by  the  Regis- 
ti-ar,  and  sealed  with  the  seal  of  the  Court,  and  transmitted 
by  the  Registrar  to  the  Registrar  of  the  appellate  court." 

Section  6  above  of  the  Colonial  Courts  of  Admiralty 
Act  (Imp.),  53-54  V.  c.  27,  would  appear  to  give  a  right 
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of  appeal  de  piano  from  the  Supreme  Court  of  Canada  to  ^  .  S-  59. 
His  Majesty  in  Council  in  appeals  taken  to  the  Supreme    '^Cmincn. 
Court  from  a  judgment  of  the  local  judge  in  Admiralty  or  Leave  to 
from  the  Exchequer  Court  sitting  in  appeal  from  the  local     appeal, 
judge  in  Admiralty. 

Judgments  of  Judicial  Committee — how  enforced. 

Lewin  v.  Howe,  14  Can.  S.C.R.  722. 

When  a  judgment  of  the  Supreme  Court  of  Canada  has 
been  reversed  by  the  Privy  Council  the  proper  manner  of 
enforcing  the  judgment  of  the  Privy  Council  is  to  obtain 
an  order  making  it  a  judgment  of  the  Supreme  Court  of 
Canada,  and  then  have  a  certificate  of  the  judgment  of 
the  Supreme  Court  forwarded  to  the  court  below.  If  the 
judgment  of  the  Supreme  Court  is  affirmed  by  the  Privy 
Council,  it  is  not  necessary  to  take  out  an  order  in  the 
Supreme  Court. 

The  application  to  make  an  order  of  the  Judicial  Com- 
mittee an  order  of  the  Supreme  Court  should  be  made  in 
Chambers. 

As  to  enforcing  the  order  of  the  Privy  Council  with 
respect  to  costs,  vide  p.  235,  supra. 

For  provisions'  relating  to  appeals  from  proviniiial 
courts  direct  to  the  Privy  Council,  vide  p.  47,  supra. 

Concurrent  appeals — Supreme  Court  and  Privy  Council. 

McGreevy  v.  McBougall,  Cout.  Dig.  74. 

At  the  hearing  of  the  appeal  it  appeared  that  the 
respondent  had  taken  an  appeal  from  the  same  judgment  to 
Her  Majesty's  Privy  Council,  and  that  the  respondent's 
said  appeal  was  then  pending.  The  Court,  in  consequence, 
stopped  the  arguments  of  counsel  and  ordered  that  the 
hearing  of  the  appeal  to  the  Supreme  Court  of  Canada 
should  stand  over  until  after  the  adjudication  of  the  said 
appeal  to  the  Privy  Council. 

Eddy  V.  Eddy,  Cout.  Dig.  130. 

Where  the  respondent  has  taken  an  appeal,  from  the 
same  judgment  as  is  complained  of  in  the  appeal  to  the 
Supreme  Court  of  Canada,  to  the  Judicial  Committee  of 
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Her  Majesty's  Privy  Council,  the  hearing  of  the  appeal  to 
the  Supreme  Court  will  be  stayed  until  the  Privy  Council 
Leave  to  appeal  has  ben  decided,  upon  the  respondent  undertaking 
appeal.  ^^^  proceed  with  diligence  in  the  appeal  so  taken  by  him. 
In  the  case  in  question  the  costs  were  ordered  to  be  costs 
in  the  cause. 

Bank  of  Montreal  v.  Demers,  29  Can.  S.C.R.  435. 

Held  (following  Eddy  v.  Eddy,  Cout.  Dig.  130),  that 
where  one  party  to  the  appeal  in  the  court  below  has 
launched  an  appeal  to  the  IPrivy  Council,  the  other  party 
to  the  appeal  should  not  inscribe  an  appeal  from  the  same 
judgment  to  the  Supreme  Court  while  the  other  appeal  is 
pending,  and  if  he  does  his  proceedings  in  the  Supreme 
Court  will  be  stayed  with  costs. 

For  Privy  Council  rules,  vide  p.  537,  infra. 

60.  Important  questions  of  law  or  fact  touching — 
"(a.)  the  interpretation  of  The  British  North  America 
Acts,  1867  to  1886;  or 

"(?>.)  the  constitutionality  or  interpretation  of  any 
Dominion  or  provincial  legislation ;  or 

"(c.)  the  appellate  jurisdiction  as  to  educational 
matters,  by  The  British  North  America  Act,  1867,  or  by 
any  other  Act  or  law  vested  in  the  Governor  in  Council ;  or 

"  (d.)  the  powers  of  the  Parliament  of  Canada  or  of  the 
legislatures  of  the  provinces,  or  of  the  respective  govern- 
7nents  thereof,  whether  or  not  the  particular  power  in  ques- 
tion has  been  or  is  proposed  to  be  executed;  or 

"  (e.)  any  other  matter,  whether  or  not  in  the  opinion 
of  the  court  ejusdem  generis  with  the  foregoing  enumera- 
tions, with  reference  to  which  the  Governor  in  Council 
sees  fit  to  submit  any  such  question ; — 

"  'May  be  referred  by  the  Governor  in  Council  to  the 
Supreme  Court  for  hearing  and  consideration,  and  any 
question  touching  any  of  the  matters  aforesaid,  so  referred 
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bv  the  Governor  in  Coiineil.  shall  be  conclusively  deemed        ^■^^^ 

References 
to  be  HU  important  question.  by  Gov- 

ernor in 
"2.  When  -dny  such  reference  is  made  to  the  Court  it     Council. 

shall  be  the  duty  of  the  Court  to  hear  and  consider  it,  and 

to  answer  each  question  so  referred;  and  the  Court  shall 

certify  to  the  Governor  in  Council,  for  his  information,  its 

opinion  upon  each  such  question,  with  the  reasons  for  each 

such  answer;  and  such  opinion  shall  be  pronounced  in  like 

manner  as  in  the  case  of  a  judgment  upon  an  appeal  to  the 

said  Court:  and  any  judge  who  differs  from  the  opinion 

of  the  majority  shall  in  like  manner  certify  his  opinion 

and  his  reasons." 

3.  In  case  any  such  question  relates  to  the  constitu- 
tional validity  of  any  Act  which  has  heretofore  been  or  shall 
hereafter  be  passed  by  the  legislature  of  any  province,  or 
of  any  provision  in  any  such  Act,  or  in  case,  for  any  reason, 
the  government  of  any  province  has  any  special  interest  in 
any  such  question,  the  attorney-general  of  such  province, 
shall  be  notified  of  the  hearing,  in  order  that  he  may  be 
heard  if  he  thinks  fit. 

4.  The  Court  shall  have  power  to  direct  that  any  person 
interested,  or,  where  there  is  a  class  of  persons  interested, 
any  one  or  more  persons  as  representatives  of  such  class, 
shall  be  notified  of  the  hearing  upon  any  reference  under 
this  section,  and  such  persons  shall  be  entitled  to  be  heard 
thereon. 

5.  The  Court  may,  in  its  discretion,  request  any  counsel 
to  argue  the  case  as  to  any  interest  which  is  affected  and 
as  to  which  counsel  does  not  appear,  and  the  reasonable 
expenses  thereby  occasioned  may  be  paid  by  the  Minister 
of  Finance  out  of  any  moneys  appropriated  by  Parliament 
for  expenses  of  litigation. 

6.  The  opinion  of  the  Court  upon  any  such  reference, 
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although  advfsory  only,  shall,  for  all  purposes  of  appeal  to 
His  Majesty  in  Council,  be  treated  as  a  final  judgment  of 
the  said  Court  between  parties.  5-4-55  V.  c.  25,  s.  4; — 6 
E.  VII.  e.  50. 


By  6  Ed.  VII.  e.  50,  the  sub-sections  1  and  2  of  sec- 
tion 37  of  R.S.C.  1886,  c.  135,  as  amended  by  section  4  of 
chapter  25,  54-55  V.,  were  repealed  and  the  above  sections 


1   and 


ibstituted  therefor.      The  original  sub-sections 


read  as  follows : — 

' '  60.  Important  questions  of  law^  or  fact  touching  provin- 
cial legislation,  or  the  appellate  jurisdiction  as  to  educa- 
tional matters  vested  in  the  Governor  in  Council  by  the 
British  North  America  Act,  1867,  or  by  any  other  Act  or 
law,  or  touching  the  constitutionality  of  any  legislation  of 
the  Parliament  of  Canada,  or  touching  any  other  matter 
with  reference  to  which  he  sees  fit  to  exercise  this  power, 
may  be  referred  by  the  Governor  in  Council,  to  the  Supreme 
Court  for  hearing  or  consideration ;  and  the  Court  shall 
thereupon  hear  and  consider  the  same. 

2.  The  Court  shall  certify  to  the  Governor  in  Council, 
for  his  information,  its  opinion  on  questions  so  referred, 
with  the  reasons  therefor,  which  shall  be  given  in  like 
manner  as  in  the  case  of  a  judgment  upon  an  appeal  to  the 
said  court;  and  any  judge  who  differs  from  the  opinion  of 
the  majority  shall,  in  like  manner,  certify  his  opinion  and 
his  reasons." 

It  was  stated  in  Parliament  when  the  amendment  was 
under  discussion  that  its  object  was  to  compel  the  Supreme 
Court  to  answer  questions  with  respect  to  hypothetical  or' 
intended  legislation  and  to  meet  the  objections  stated  by' 
the  Supreme  Court  in  pronouncing  judgment  in  the  refer- 
ence re  Sunday  legislation,  35  Can.  S.C.R.  581,  infra,  page 
266. 

The  following  observations  have  been  made  w'ith  respect 
to  the  matters  which  are  proper  to  be  submitted  under  this 
section  as  it  originally  stood  and  as  to  the  binding  effect  of 
any  decision  given  thereunder. 
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Attorney-General  for  Ontario  v.  Attorney-General  for        S.  60. 
the  Dominion,  Brewers  Case  (1896),  A.C.  p.  348 :— ^' ^y  Gov^"* 

"Their  Lordships  will  now  answer  briefly,  in  their  council, 
order,  the  other  questions  submitted  by  the  Governor- 
General  of  Canada.  So  far  as  they  can  ascertain  from  the 
record,  these  differ  from  the  question  which  has  already 
been  answered  in  this  respect,  that  they  relate  to  matters 
which  may  possibly  become  litigious  in  the  future,  but 
have  not  as  yet  given  rise  to  any  real  and  present  contro- 
versy. Their  Lordships  must  further  observe  that  these 
questions,  being  in  their  nature  academic  rather  than 
judicial,  are  better  fitted  for  the  consideration  of  the 
officers  of  the  Crown  than  of  a  court  of  law.  The  replies 
to  be  given  to  them  will  necessarily  depend  upon  the  cir- 
cumstances in  which  they  may  arise  for  decision ;  and  these 
circumstances  are  in  this  case  left  to  speculation :  It  must, 
therefore,  be  understood  that  the  answers  which  follow  are 
not  meant  to  have,  and  cannot  have,  the  weight  of  a  judicial 
determination,  except  in  so  far  as  their  Lordships  may 
have  occasion  to  refer  to  the  opinions  which  they  have 
already  expressed  in  discussing  the  seventh  question." 

Attorney-General  of  Ontario  v.  Hamilton  Street  Ely., 
(1903),  A.C. '524:— 

"With  regard  to  the  remaiuing  questions,  which  it  has 
been  suggested  should  be  reserved  for  further  argument, 
their  Lordships  are  of  opinion  that  it  would  be  inexpedient 
and  contrary  to  the  established  practice  of  this  Board  to 
attempt  to  give  any  judicial  opinion  upon  those  questions. 
They  are  questions  proper  to  be  considered  in  concrete  cases 
only ;  and  opinions  expressed  upon  the  operation  of  the  sec- 
tions referred  to,  and  the  extent  to  which  they  are  applic- 
able, would  be  worthless  for  many  reasons.  They  would 
be  worthless  as  being  speculative  opinions  on  hypothetical 
questions.  It  would  be  contrary  to  principle,  inconvenient, 
and  inexpedient  that  opinions  should  be  given  upon  such 
questions  at  all.  When  they  arise,  they  must  arise  in  con- 
crete cases,  involving  private  rights:  and  it  would  be 
extremely  unwise  for  any  judicial  tribunnl  to  attempt 
beforehand  to  exhaust  all   possible  eases  and   facts  which 
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might  occur  to  qualify,  cut  down  and  override  the  opera- 
lion  of  particular  words  when  the  concrete  case  is  not  before 
it." 

In  re  Sunday  Legislation,  85  Can.  S.C.R.  581,  the  major- 
ity of  the  Court  said,  p.  591 : — 

"We  are  of  the  opinion  that  the  questions  submitted  to 
us  as  to  whether  certain  supposed  or  hypothetical  legislation 
which  the  legislature  of  one  of  the  provinces  might  in  the 
future  enact  would  be  within  the  powers  of  such  legislature, 
are  not  within  the  purview  of  the  section.  Questions  as  to 
the  constitutionality  of  existing  legislation  are  clearly 
within  the  meaning  of  that  37th  section  (now  section  60), 
and  the  general  words  'touching  any  other  matter'  must 
be  considered  as  within  the  rule  ejusdem  generis  and  may 
well  refer  to  orders  in  council  by  the  Governor-General  or 
Lieutenant-Governors,  as  the  case  may  be,  passed  pursuant 
to  the  Dominion  or  provincial  legislation  the  constitution- 
ality of  which  may  be  in  question,  or  to  departmental  regu- 
lations authorized  by  statute.  These  orders  in  council 
cover  a  verj^  large  legislative  area,  and  include  regulations 
on  the  subjects  of  navigation,  pilotage,  fisheries,  Crown 
lands,  forests,  mines  and  minerals.  For  the  first  time  this 
(juestion  of  jurisdiction  has  been  raised  by  one  of  the  inter- 
ested parties,  and  for  that  reason  we  feel  bound  to  express 
the  foregoing  views,  from  which  Mr.  Justice  Sedgewick 
dissents. 

"As,  however,  the  practice  of  this  Court  heretofore  has 
been  to  answer  questions  similar  to  those  now  submitted  as 
to  the  power  to  legislate  vested  in  the  Dominion  or  the 
provinces  and  on  appeals  to  the  Judicial  Committee  of  the 
Pri\'y  Council  answers  have  been  given  by  that  Board  on 
the  assumption  that  the  questions  were  warranted  by  the 
.section  to  which  we  have  referred,  we  will  follow  in  this 
case,  subject  to  the  expression  of  the  foregoing  views,  the 
practice  of  the  courts  on  similar  references  and  proceed  to 
answer  the  questions  as  follows." 

In  the  reference  Re  Provincial  Fisheries,  26  Can.  S.C.R. 
444,  which  was  a  special  case  referred  by  the  Governor- 
General  in  Council  to  the  Supreme  Court  under  the  pro- 
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visions  of  this  section,  Taschereau,  J.,  made  the  following        ^-  CO- 
oteervations:-  '^^0^ 

"Our  answers"  (to  the  questions  submitted)  "are  ernor  in 
merely  advisory  and  we  have  to  say  what  is  the  law  as  here- 
tofore judicially  expounded,  not  what  is  the  law  aceordino- 
to  our  opinion.  We  determine  nothing-.  We  are  mere 
advisers,  and  the  answers  w'e  give  bind  no  one,  not  even 
ourselves. ' ' 

The  following  references  have  been  made  under  this 
section,  or  the  corresponding  section  of  38  V.  c.  11 : — 

In  re  New  Brunswick  Penitentiary,  April,  1880. 

In  re  Canada  Temperance  Act  of  1878,  and  County  of 
Perth,  Cass.  Dig.  105. 

In  re  Canada  Temperance  Act  of  1878,  and  County  of 
Kent,  Cass.  Dig.  106. 

The  Thrasher  Case,  Cass.  Dig.  480. 

The  Manitoba  Baihvay  Crossings  Case. 

In  re  Statutes  of  Manitoba  relating  to  Education,  22 
Can.  S.C.R.  577. 

In  re  Provincial  Jurisdiction  to  pass  Prohibitory 
Liquor  Laivs,  24  Can.  S.C.R.  170. 

In  re  Provincial  Fisheries,  26  Can.  S.C.R.  444. 

In  re  Criminal  Code,  Bigamy  Sections,  27  Can.  S.C.R. 
461. 

In  re  Representations  in  the  House  of  Commons.  Nova 
Scotia  and  New  Brunswick,  33  Can.  S.C.R.  475. 

In  re  Representation  in  the  House  of  Commons,  Prince 
Edward  Island,  33  Can.  S.C.R.  594. 

In  re  Sunday  Legislation,  35  Can.  S.C.R.  581. 

Case  and  factums. 

By  General  Order,  No.  88,  infra,  p.  462,  it  is  provided 
that  :— 

"Whenever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board  of  Railway  Commis- 
sioners for  Canada,  the  case  shall  only  be  inscribed  by  the 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 
judge  thereof,  and  factums  shall  thereafter  be  filed  by  all 
parties  to  the  reference  in  the  manner  and  form  and  within 
the  time  required  in  appeals  to  the  Court. ' ' 
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In  the  case  of  the  Manitoba  School  Act,  22  Can.  S.C.R. 
577,  the  Court  requested  l\Ir.  Christopher  Robinson,  Q.C., 
to  arfjue  the  appeal  on  behalf  of  the  province.  In  the 
Prohibition  case  in  24  Can.  S.C.R.  170,  it  directed  the 
Brewers  and  Distillers'  Association  of  Ontario  to  be  noti- 
fied and  counsel  appeared  for  them  at  the  hearing.  Cass. 
Prac.   59. 

61.  The  Court,  or  any  two  of  the  judges  thereof,  shall 
examine  and  report  upon  any  private  bill  or  petition  for 
a  private  bill  presented  to  the  Senate  or  House  of  Com- 
mons, and  referred  to  the  Court  under  any  rules  or  ordei's 
made  by  the  Senate  or  House  of  Commons.  R.S.,  c.  135, 
s.  38. 

Only  one  bill  has  been  referred  to  the  Supreme  Court 
under  this  section,  namely,  the  Bill  to  Incorporate  the 
Christian  Brothers,  1876,  Cass.  Prac.  59. 


H.VBE.VS  CORPUS. 

62.  Every  judge  of  the  Court  shall  except  in  matters 
arising  out  of  any  claim  for  extradition  under  any  treaty, 
have  concurrent  jurisdiction  with  the  courts  or  judges  of 
the  several  pi'ovinces,  to  issue  the  writ  of  habeas  corpus  ad 
subjiciendum,  for  the  purpose  of  an  inquiry  into  the  cause 
of  commitment  in  any  criminal  case  under  any  Act  of  the 
Parliament  of  Canada. 

2.  If  the  judge  refuses  the  writ  or  remands  the  prisoner, 
an  appeal  shall  lie  to  the  Court.    R.S.,  c.  135,  s.  32. 

63.  In  any  habeas  corpus  matter  before  a  judge  of  the 
Supreme  Court,  or  on  any  appeal  to  the  Supreme  Court  in 
any  habeas  corpus  matter,  the  Court  or  judge  shall  have 
the  same  power  to  bail,  discharge  or  commit  the  prisoner 
or  person,  or  to  direct  him  to  be  detained  in  custody  or 
otherwise  to  deal  with  him  as  any  court,  judge  or  justice  of 
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the  peace  having?  im-isdiction  in  any  such  matters  in  any       ^-  ^•^• 

Habeas 
province  of  Canada.    R.S.,  c.  135,  s.  33.  corpus. 

64.  On  any  appeal  to  the  Court  in  any  habeas  corpus 
matter  the  Court  may  by  writ  or  order  direct  that  any 
prisoner  or  person  on  whose  behalf  such  appeal  is  made 
shall  be  brought  before  the  Court. 

2.  Unless  the  Court  so  direct  it  shall  not  be  necessary  for 
such  prisoner  or  person  to  be  present  in  court,  l5ut  he  shall 
remain  in  the  charge  or  custody  to  which  he  was  committed 
or  had  been  remanded,  or  in  which  he  was  at  the  time  of 
giving  the  notice  of  appeal,  unless  at  liberty  on' bail,  by 
order  of  a  .judge  of  the  court  which  refused  the  application 
or  of  a  judge  of  the  Supreme  Court.    R.S.,  e.  135,  s.  34. 

65.  An  appeal  to  the  Supreme  Court  in  any  habeas 
corpus  matter  shall  be  heard  at  an  early  day,  whether  in  or 
out  of  the  prescribed  sessions  of  the  Court.  R.S.,  c.  135, 
s.  35. 

The  appellate  jurisdiction  of  the  Supreme  Court  in 
habeas  corpus  proceedings  arising  out  of  a  criminal  charge, 
is  limited  solely  to  a  review  of  the  decision  of  a  judge  of 
the  Supreme  Court,  on  whom,  under  section  62,  is  conferred 
concurrent  jurisdiction  with  the  courts  or  judges  of  the 
several  provinces  of  Canada,  except  in  extradition  matters, 
and  the  Supreme  Court  has  no  power  to  hear  an  appeal 
from  any  decision  made  by  a  provincial  court  or  a  judge 
in  any  habeas  corpus  criminal  proceeding. 

It  will  be  perceived  that  it  is  a  judge  of  the  Court  only 
who  has  power  to  issue  the  writ,  and  that  the  Court  itself 
has  no  original,  but  only  an  appellate  jurisdiction. 

In  re  Trepanicr,  12  Can.  S.C.R.  111.    Per  Ritchie,  C.J. 

If  on  the  return  to  the  writ  of  habeas  corpus  it  appears 
that  the  prisoner  is  committed  for  trial  on  a  criminal 
charge  under  a  Dominion  statute,  the  prisoner,  by  virtue 
of  the  habeas  corpus  jurisdiction  of  a  judge  of  the  Supreme 
Court,  could  be  either  bailed  or  remanded. 
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!^- <»•"'•  Per  Strong,  J.: — "The  only  consideration  which  on  the 

return  to  the  writ  of  habeas  corpus  can  be  entered  upon 
by  the  court  or  judge  is  the  sufficiency  of  the  commitment. 
If  the  officer  returns  to  the  writ  a  good  commitment, 
whether  it  is  in  pursuance  of  a  sentence  of  a  connnon  law 
court,  that  is  a  sentence  fojlowing  a  conviction  by  a  .jury, 
or  whether  it  is  a  commitment  following  a  summary  adjudi- 
cation by  a  magistrate  under  a  statutory  jurisdiction,  in 
either  case  that  is  conclusive.  .  .  The  officer  who  1ms 
the  prisoner  in  custody  has  not  the  record,  he  cannot  return 
the  record.  He  can  only  return  the  warrant  of  commit- 
ment, and  if  that  appears  to  be  good,  it  must  be  conclu- 
sive so  far  as  the  writ  of  habeas  corpus  is  concerned." 

In  re  Boucher,  Nov.,  1879. 

Held,  (per  Ritchie,  C.J.)  "as  regards  habeas  corpus  in 
ci-iminal  matters,  the  court  has  only  a  concurrent  jurisdic- 
tion with  the  judges  of  the  Superior  Courts  of  the  various 
provinces,  and  not  an  appellate  jurisdiction,  and  there  is 
no  necessity  for  an  appeal  from  the  judgment  of  any  judge 
or  court,  or  any  appellate  court,  because  the  prisoner  can 
come  direct  to  any  judge  of  the  Supreme  Court  individ- 
ually, and  upon  that  judge  refusing  the  writ  or  remanding 
the  prisoner,  he  could  take  his  appeal  from  that  judgment 
to  the  full  Court." 

In  re  Pierre  Poilvin,  August,  1881. 

In  a  case  of  commitment  by  a  coroner  for  murder, 
application  was  made  to  Strong,  J.,  for  a  writ  of  habeas 
corpus. 

Held,  that  under  sec.  51  (now  sec.  62),  the  writ  is  to  be 
issued  for  the  purpose  of  an  inquiry  into  a  commitment  only 
"in  any  criminal  case  under  any  Act  of  the  Parliament  of 
Canada,"  and  the  x\ct  of  the  Parliament  of  Canada  (1869) 
does  not  create  the  offence  of  murder,  but  only  defines  the 
]iunishm('nt  v»hich  may  be  awarded  for  such  offence.  Writ 
refused. 

In  re  Sproule,  12  Can.  S.C.R.  1-40. 

Held,  the  right  to  issue  a  writ  of  habeas  corpus  being 
limited  by  section  51  to  "an  enquiry  into  the  cause  of  com- 
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mitment  in  any  crimiual  case  nnder  any  Act  of  the  Par-        J^-  ^'>- 
liament  of  Canada,"  such  writ  cannot  be  issued  in  a  case    ^^o^pus 
of  murder,  which  is  a  case  at  common  law.     (Fournier  and 
Henry,  JJ.,  dissenting.) 

An  application  to  quash  a  writ  of  habeas  corpus  as 
improvidently  issued  may  be  entertained  in  the  absence  of 
the  prisoner.     (Henry,  J.,  dissenting.) 

After  a  conviction  for  a  felony  by  a  court  having 
general  jurisdiction  over  the  offence  charged,  a  writ  of 
habeas  corpus  is  an  inappropriate  remedy. 

If  the  record  of  a  superior  court,  produced  on  an 
application  for  a  writ  of  habeas  corpus  contains  the  recital 
of  facts  requisite  to  confer  jurisdiction  it  is  conclusive  and 
cannot  be  contradicted  by  extrinsic  evidence.  (Henry,  J., 
dissenting.) 

A  return  by  the  sheriff  to  the  writ  setting  out  such 
conviction  and  sentence  and  the  affirmation  thereof  by  the 
court  of  error  is  a  good  and  sufficient  return.  If  actually 
written  by  him  or  under  his  direction  the  return  need  not 
be  signed  by  the  sheriff.     (Henry,  J.,  dissenting.) 

In  re  Trepanier,  12  Can.  S.C.R.  111. 

Application  was  made  to  the  Chief  Justice  of  the 
Supreme  Court  of  Canada  in  Chambers  on  behalf  of  a 
person  arrested  on  a  warrant  issued  on  a  conviction  by  a 
magistrate,  for  a  writ  of  habeas  corj^^f^  and  for  a  certiorari 
to  bring  up  the  proceedings  before  the  magistrate,  the  appli- 
cation being  based  on  the  lack  of  evidence  to  warrant  the 
conviction.  The  application  was  dismissed.  On  appeal 
to  the  full  Court, 

Held,  Henry,  J.,  dissenting,  that  the  conviction  having 
been  regular,  and  made  by  a  court  in  the  unquestionable 
exercise  of  its  authority  and  acting  wathin  its  jurisdiction, 
the  only  objection  being  that  the  magistrate  erred  on  the 
facts  and  that  the  evidence  did  not  justify  the  conclusion 
at  which  he  arrived  as  to  the  guilt  of  the  prisoner,  the 
Supreme  Court  could  not  go  behind  the  conviction  and 
inquire  into  the  merits  of  the  case  by  the  use  of  a  writ  of 
habeas  corpus  and  thus  constitute  itself  a  court  of  appeal 
from  the  magistrate's  decision. 

The   only   appellate   power  conferred   on   the   co)irt   in 
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criminal  cases  is  by  the  49th  section  of  the  Supreme  & 
Exchequer  Courts  Act,  and  it  could  not  have  been  the 
intention  of  the  legislature,  while  limiting  appeals  in 
criminal  cases  of  the  highest  importance,  to  impose  on  the 
court  the  duty  of  revisal  in  matters  of  fact  of  all  the  sum- 
mary convictions  before  police  or  other  magistrates  through- 
out the  Dominion. 

Section  34  of  the  Supreme  Court  Amendment  Act  of 
1876  does  not  in  any  case  authorize  the  issue  of  a  writ  of 
certiorari  to  accompany  a  writ  of  habeas  corpus  granted  by 
a  judge  of  the  Supreme  Court  in  Chambers,  and  as  the 
proceedings  before  the  court  on  habeas  corpus  arising  out 
of  a  criminal  charge  are  only  by  way  of  appeal  from  the 
decision  of  such  judge  in  Chambers,  the  said  section  does 
not  authorize  the  Court  to  issue  a  writ  of  certiorari  in  such 
proceedings;  to  do  so  would  be  to  assume  appellate  juris- 
diction over  the  inferior  court. 

Semble,  per  Ritchie,  C.J.,  that  chapter  70  of  the 
Revised  Statutes  of  Ontario  relating  to  habeas  corpus  does 
not  apply  to  the  Supreme  Court  of  Canada. 

Ex  parte  McDonald,  27  Can.  S.C.R.  683. 

The  Court  in  delivering  judgment  said: — 

"The  petitioner  has  filed  before  me  a  copy  of  the  war- 
rant of  commitment  and  also  of  the  conviction  and  inform- 
ation filed  before  the  stipendiary  magistrate,  and  other 
papers,  but  I  must  say  that  I  am  not  inclined  to  go  into 
any  inquiry  behind  the  warrant  of  commitment. 

"I  am  not  disposed  to  go  beyond  what  appears  to  me 
to  be  the  plain  words  of  the  Supreme  Court  Act  and  the 
well  settled  jurisprudence  of  this  Court :  lie  Boucher,  1879 ; 
Be  Poitvin.  1881;  Re  Trepanier,  1885;  Be  Sproule,  1886. 

"The  first  paragraph  of  section  32  of  the  Supreme  and 
Exchequer  Courts  Act,  provides  as  follows : — 

"  'Every  judge  of  the  Court  shall  have  concurrent 
jurisdiction  with  the  courts  or  judges  of  the  several  pro- 
vinces, to  issue  writs  of  habeas  corpus  ad  subjiciendum 
for  the  purpose  of  an  inquiry  into  the  cause  of  commitment 
in  any  criminal  case  under  any  Act  of  the  Parliament  of 
Canada.' 

"I  believe  therefore  that  the  jurisdiction  of  a  judge  of 
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the  Supreme  Court  in  matters  of  habeas  corpus  in  any       S.  65. 
criminal  case  is  limited  to  an  inquiry  into  the  cause  of  com-     g^^^, 
mitment,   that   is,    as   disclosed   by   the   warrant   of    com-   • 
mitment,  under  any  Act  of  the  Parliament  of  Canada." 

Be  Patrick  White,  31  Can.  S.C.R.  383. 

An  application  for  a  writ  of  habeas  corpus  was  referred 
by  the  judge  to  the  Supreme  Court  of  the  province,  and 
after  hearing  the  application  w^as  refused.  On  an  appli- 
cation subsequently  made  to  a  judge  of  the  Supreme  Court 
of  Canada,  in  Chambers,  Held,  per  Sedgewick,  J. : — 

' '  Section  32  of  the  Supreme  and  Exchequer  Courts  Act 
(now  section  63)  may  give  me  all  the  power  which  the 
common  and  statute  law  gives  to  judges  of  superior  courts, 
in  matters  of  habeas  corpus,  but  it  does  not  constitute  me 
a  court  of  appeal  with  jurisdiction  to  void  or  reverse  judg- 
ments of  the  Supreme  Court  of  Nova  Scotia.  If  I  have  in 
the  premises  equal  and  co-ordinate  power  with  a  judge  of 
that  court,  my  power  most  certainly  does  not  extend 
further.  The  suggestion  is  almost  impertinent,  but  were  • 
either  of  the  two  judges  of  the  provincial  court  who  until 
now  have  had  no  part  in  the  matter,  to  grant  the  writ  and, 
in  spite  of  the  judgment  of  the  Supreme  Court,  and  in 
vindication  and  assertion  as  well  of  his  autonomy  as  of  his 
possibly  superior  and  conceivably  infallible  knowledge  of  • 
law,  to  release  the  prisoner,  his  action,  violating  elementary 
principles  as  to  legal  authority  and  precedent,  would  be 
open  to  not  undeserved  censure.  In  the  case  supposed  he 
would  unhesitatingly  and  without  question  accept  as  law 
the  judgment  of  his  court.  And  what  he  should  and  would 
do,  I  must  also  do. 

''Even  if  I  thought  the  imprisonment  illegal  (which  I 
do  not),  I  would  not,  and  under  the  circumstances  above 
stated,  I  cannot  interfere. 

"The. application  is  refused." 

In  re  Vancini,  34  Can.  S.C.R.  621. 

The  appellant  Vancini  was  charged  with  the  crime  of 
theft  before  the  police  magistrate  at  Fredericton,  N.B., 
and  having  elected  to  be  tried  summarily  he  pleaded  guilty 
and  was  sentenced  to  imprisonment  in  the  penitentiary. 

18 
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S.  <>r>.  Application  was  made  to  a  judge  of  the  Supreme  Court  of 
^^^!^*u«  New  Brunswick  for  a  writ  of  habeas  corpus  on  the  two 
main  grounds:  1.  That  as  by  section  785  of  the  Criminal 
Code,  as  amended  by  63  V.  c.  46,  a  summary  trial  can 
only  be  had  for  an  offence  triable  at  a  court  of  general 
sessions  of  the  peace,  such  section  is  inoperative,  there  being 
no  such  court  in  New  Brunswick.  2.  That  the  Dominion 
Parliament  cannot  give  jurisdiction  to  a  provincial  court 
to  try  criminal  offences ;  the  power  to  constitute  a  court  of 
criminal  jurisdiction  being  given  only  to  the  legislature. 

The  application  for  the  writ  was  referred  to  the  full 
Court  in  New  Brunswick  by  which  it  was  refused.  A 
similar  application  was  then  made  to  Mr.  Justice  Killam 
of  the  Supreme  Court  of  Canada,  in  Chambers,  who  also 
refused  the  writ.  An  appeal  taken  from  this  refusal  to 
the  full  Court  was  dismissed. 

In  re  William  Srnitheman,  35  Can.  S.C.R.  189. 

In  this  ease  an  application  was  made  to  Killam,  J.,  in 
Chambers  for  a  writ  of  habeas  corpus  to  inquire  into  the 
cause  of  imprisonment  of  one  William  Smitheman  then  in 
the  penitentiary  at  Dorchester  in  the  Province  of  New- 
Brunswick,  on  a  conviction  by  his  Honour  William  B. 
Wallace,  judge  of  the  County  Court  Judges'  Criminal 
Court,  in  and  for  the  Metropolitan  County  of  Halifax, 
District  No.  1,  in  the  Province  of  Nova  Scotia,  under  the 
provisions  of  article  54  of  the  Criminal  Code,  1892,  for 
the  speedy  trial  of  indictable  offences,  and  the  following 
order  was  made : — 

"It  i^  ordered  that  a  writ  of  habeas  corpus  issue  directed 
to  John  A.  Kirk,  Esquire,  Warden  of  Dorchester  Peniten- 
tiary, at  Dorchester,  in  the  Province  of  New  Brunswick,  to 
have  the  body  of  William  Smitheman  before  a  judge  in 
Chambers  at  the  City  of  Ottawa,  in  the  Dominion  of  Can- 
ada forthwith  to  undergo  and  receive  all  and  singular  such 
matters  and  things  as  the  said  judge  shall  then  and  there 
consider  of  concerning  him  in  this  behalf. 

"And  it  is  further  ordered  that  a  motion  for  the  dis- 
charge of  the  said  William  Smitheman  from  custody  under 
the  said  writ  of  habeas  corpus  be  set  down  for  hearing  by 
a  judge  of  this  Court  in  Chambers  at  the  Supreme  Court 
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Building  in  the  City  of  Ottawa  aforesaid,  for  the  14th  day       S.  0.3. 
of  June,  A.D.  1904,  at  eleven  o'clock  in  the  forenoon.      '  "corpus. 

"And  it  is  also  further  ordered  that  the  production  of 
the  body  of  the  within  named  "William  Smitheman  in  pur- 
suance of  the  said  writ  be  dispensed  with  upon  his  solicitor 
signing  upon  said  writ  an  endorsement  dispensing  with  the 
production  of  the  body  of  the  said  William  Smitheman." 

The  motion  for  the  discharge  of  the  prisoner  from 
custody  came  on  for  hearing  before  Davies,  J.,  in  Cham- 
bers, and  was  refused. 

Upon  appeal  to  the  full  Court  (35  Can.  S.C.R.  490), 
Held,  "by  the  Penitentiary  Act,  R.S.C.  c.  182,  s.  42,  the 
officer  conveying  a  convict  to  a  penitentiary  is  to  deliver 
him  over  without  any  further  warrant  than  a  copj''  of 
the  sentence  taken  from  the  minutes  of  the  court  before 
which  the  convict  was  tried  and  certified  by  a  judge  or  by 
the  clerk  or  acting  clerk  of  such  court.  This  was  done  in 
the  present  case  and  the  copy  furnished  shewed  a  record 
in  the  form  which  satisfied  the  statute  and  which  by  virtue 
of  the  statute  shewed  the  jurisdiction  of  the  court." 

Extradition. 

In  re  Lazier,  29  Can.  S.C.R.  630. 

An  application  having  been  made  to  the  Court  to  fix 
a  day  for  hearing  a  motion  to  quash  an  appeal  to  the 
Supreme  Court  in  an  extradition  matter,  the  Court  refused 
to  fix  a  day  as  there  was  no  necessity  for  a  motion  to  quash, 
the  Court  having  no  jurisdiction  to  hear  an  appeal  in  a 
case  of  proceedings  upon  a  writ  of  habeas  corpus  arising 
out  of  a  claim  for  extradition  under  a  treaty. 

CERTIORARI. 

66.  A  writ  of  certiorari  may,  by  order  of  the  Court  or  a 
judge  thereof,  issue  out  of  the  Supreme  Court  to  bring  up 
any  papers  or  other  proceedings  had  or  taken  before  any 
court,  judge  or  justice  of  the  peace,  and  which  are  con- 
sidered necessary  with  a  view  to  any  inquiry,  appeal  or 
other  proceeding  had  or  to  be  had  before  the  Court.  R.S., 
c.  135,  s.  36. 
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S.  C6.  The  judges  of  the  Supreme  Court  have  not  the  extensive 

er  lorari.  (.qj^jjjq,^  j^^y  jurisdiction  of  the  provincial  courts  to  super- 
intend by  certiorari  the  administration  of  the  law  by  infer- 
ior courts. 

Re  Trepanier,   12   Can.   S.C.R.   Ill,   per  Ritchie,   C.J. 

''Certiorari  is  the  medium  through  which  the  Court 
of  Queen's  Bench  exercises  its  jurisdiction  over  the  sum- 
mary proceedings  of  inferior  courts,  and  always  was  unless 
expressly  taken  away;  no  writ  of  error  lies  upon  a  convic- 
tion, so  that  a  certiorari  is  the  only  mode  of  bringing  it 
into  the  Queen's  Bench  in  order  to  revise  it." 

Per  Strong,  J. 

"This  section  only  authorizes  the  bringing  up  of  pro- 
ceedings and  papers  required  before  the  Supreme  Court 
sitting  as  an  appellate  court.  The  writ  is  not  meant  to 
accompany  a  writ  of  habeas  corpus  returnable  before  a 
single  judge.  If,  therefore,  on  a  return  to  a  writ  of 
habeas  corpus,  it  appears  that  the  prisoner  is  in  custody 
after  conviction,  and  the  warrant  of  commitment  is  regular 
upon  its  face,  this  is  a  conclusive  return  to  the  writ,  and 
a  judge  has  no  power  to  bring  up,  by  writ  of  certiorari, 
something  behind  the  warrant,  namely,  the  conviction." 

The  decision  In  re  Trepanier  was  followed  by  Mr. 
Justice  Patterson,  in  Re  Arabin  alias  Ireda  on  an  appli- 
cation for  a  writ  of  habeas  corpus.    Cass.  Prac.  55. 

Sewell  V.  British  Cohimbia  Towing  Co.,  Cass.  Prac.  55. 

A  writ  of  certiorari  was  moved  for  to  bring  up  papers 
from  the  Supreme  Court  of  British  Columbia,  the  Chief 
Justice  of  that  court  having  made  an  order  staying  execu- 
tion on  the  judgment  of  the  Supreme  Court  of  Canada, 
certified  to  the  court  below  in  the  usual  way,  on  the  ground 
that  an  appeal  was  being  proceeded  with  to  the  Privy  Coun- 
cil.   Motion  refused. 

SPECIAL   CASES   REFERRED   TO  THE   COURT. 

67.  When  the  legislature  of  any  province  of  Canada  has 
passed  an  Act  agreeing  and  providing  that  the  Supreme 
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Court  of   Canada  shall   have  jurisdiction   in   any  of  the       S.  <;7. 
«  ,,       .  .1     .    •     .  Jurisdiction, 

following  cases,   that  is  to  say: —  Constitu- 

tional 
(a.)   Of  suits,  actions  or  proceedings  in  which  the  parties    cases. 

thereto  by  their  pleading  have  raised  the  question  of  the 

validity  of  an  Act  of  the  Parliament  of  Canada  when  in  the 

opinion  of  a  judge  of  the  court  in  which  the  same  are 

pending  such  question  is  material; 

(h.)  Of  suits,  actions  or  proceedings  in  which  the  parties 
thereto  by  their  pleadings  have  raised  the  question  of  the 
validitj''  of  an  Act  of  the  legislature  of  such  province, 
when  in  the  opinion  of  a  judge  of  the  court  in  which  the 
same  are  pending  such  question  is  material ; 

the  judge  who  has  decided  that  such  question  is  material 
shall  at  the  request  of  the  parties,  and  may  without  such 
request,  if  he  thinks  fit,  in  any  suit,  action  or  proceeding 
within  the  class  or  classes  of  cases  in  respect  of  which  such 
Act  so  agreeing  and  providing  has  been  passed,  order  the 
case  to  be  removed  to  the  Supreme  Court  for  the  decision 
of  such  question,  whatever  may  be  the  value  of  the  matter 
in  dispute,  and  the  case  shall  be  removed  accordingly. 

2.  The  Supreme  Court  shall  thereupon  hear  and  deter- 
mine the  question  so  raised  and  shall  remit  the  case  with  a 
copy  of  its  judgment  thereon  to  the  court  or  judge  whence 
it  came  to  be  then  and  there  dealt  with  as  to  justice 
appertains. 

3.  There  shall  be  no  further  appeal  to  the  Supreme 
Court  on  any  point  decided  by  it  in  any  such  case,  nor. 
unless  the  value  of  the  matter  in  dispute  exceeds  five 
hundred  dollars,  on  any  other  point  in  such  case. 

4.  This  section  shall  apply  only  to  cases  of  a  civil 
nature.    R.S.,  c.  135,  ss.  72,  73  and  74. 

This  section  contains  that  portion  of  the  Supreme  and 
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Concurrent  findings. 
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Bxckford  V.  Uoirard 

Appeal  from  two  ju<l 
Ontario,  affirminir  jikI.t 
tracts  on  trials  by  a  ju- 
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f  ••"'!  a  verdif 
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Black  V.  Walker  out.  Dig.  96  (1886). 

Per  Tasehereaii  J. — Concurrent  findinfrs  on  a  que 
tion  of  fact  in  two  t  irts  below  ought  not  to  be  reversed  ( 
appeal  except  undt  very  unusual  circumstances.  Ha 
V.  Gordon,  L.R.  4  P\  337:  Gray  v.  TurnbuU.  L.R.  2  H.: 
53;  Bell  V.  City  of  (  >:bcc.  5  App.  Cas.  94:  SmifJi  v.  Law 
ence,  L.R.  5  P.C.  30  referred  to. 

Cassels  v.  Bum.^  14  Can.  S.C.R.  256. 

Where  a  jurj-  hi  made  findings  of  fact  and  the  verdi 
has  been  affirmed  /  the  judgment  appealed  from,  tl 
Supreme  Court  of  (  nada  will  not  disturb  the  decision. 

White  V.  Curne::l  C.L.J.  17.     November  16th,  1885. 

C,  a  member  of  he  defendant's  firm  of  solicitors  w 
employed  to  prepar.i  mortgage  for  W.,  who  gave  instru 
tions,  partly  verbal  lul  partly  written.  Nearly  six  yea 
after  W.  brought  auction  against  the  firm  for  neglectii 
to  register  the  mortL-e.  and  shortly  before  the  trial  ask( 
to  be  allowed  to  add  >  his  statement  of  claim  an  allegatic 
of  neglect  to  incluc  a  certain  property  in  the  mortgag 
which  he  claimed  I  1  been  included  in  the  instructioE 
There  was  conflietin  vulence  at  the  trial  as  to  the  instru 
tions,  and  judgmen  \  as  given  for  the  defendants,  whi( 
judgment  was  sustaied  by  the  Divisional  Court  and  I 
the  Court  of  Apnea 

On  appeal  to  t  Supreme  Court  of  Canada,  Hel 
affirming  the  judim  its  of  the  courts  below,  that  as  tl 
plaintiff  had  delay  so  long  in  prosecuting  his  clai 
against  the  defenda  .  and  the  judge  who  heard  the  ca: 
had  decided  against  'i  on  the  evidence,  this  Court  woul 
not  interfere  with  t.i  judgment  affirmed  by  two  court 

Appeal  dismissecAith  costs. 

Warner  v.  Murrq,  16  Can.  S.C.R.  720. 

I^I.  having  assigpd  his  property  to  trustees  for  tl 
benefit  of  his  creditcs  his  wife  preferred  a  claim  againi 
the  estate  for  monejlent  to  M.  and  used  in  his  busines 
The  assignee  refusedo  acknowledge  the  claim,  contendin 


cases. 
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S.  67.  An  appeal  was  taken  from  the  order  in  Chambers  to  the 

Snitit?-'°"'  Exchequer  Court,  Sir  W.  J.  Ritchie  presiding?,  where  the 
tional         motion  was  dismissed  on  the  ground  that  he  was  not  pre- 
pared to  interfere  with  the  order  of  another  judge  of  the 
same  court. 

From  this  order  an  appeal  was  taken  to  the  Supreme 
Court  of  Canada,  where  it  was  held  "affirming  the  decision 
appealed  from,  that  the  pleadings  did  not  disclose  any 
matter  in  controversy  in  reference  to  which  the  Court 
could  be  properly  asked  to  adjudge,  or  which  a  judgment 
of  the  Court  could  affect. ' ' 

JURISPRUDENCE  GENERALLY. 

Sections  35-67  above  contain  all  the  statutory  provisions 
conferring  appellate  and  original  jurisdiction  upon  the 
Supreme  Court.  The  following  sections  deal  with  pro- 
cedure; and  it  has  been  thought  desirable  to  insert  at  this 
point  the  decisions  which  deal  with  the  jurisprudence  of 
the  Court  and  which  could  not  appropriately  be  placed 
under  any  of  the  preceding  sections. 

WEIGHT  TO  BE  ATTACHED  TO  FINDINGS  OF  FACT  BELOW. 

Concurrent  findings. 

The  Court  will  not  reverse  concurrent  findings  of  fact 
of  two  courts  below  unless  clearly  erroneous. 

Bickford  v.  Howard,  Cout.  Dig.  96  (1882). 

Appeal  from  two  judgments  of  the  Court  of  Appeal  for 
Ontario,  affirming  judgments  recovered  in  actions  on  con- 
tracts on  trials  by  a  judge  without  a  jury.  The  verdict*; 
had  been  sustained  by  the  Queen's  Bench  and  Common 
Pleas,  respectively.  The  appeal  was  dismissed  with  costs. 
Per  Gwynne,  J. — When  a  judge  has  tried  a  case  Avithout  a 
jury  and  found  a  verdict,  which  verdict  has  been  affirmed 
by  two  courts,  this  Court,  sitting  in  appeal,  should  not 
reverse  the  conclusion  arrived  at  by  the  lower  courts  on  the 
weight  of  evidence,  unless  convinced  beyond  all  reasonable 
doubt  that  all  the  judges  before  whom  the  case  came  have 
clearly  erred. 
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Black  V.  Walker,  Coilt.  Dig.  96  (1886).  Jurispru- 

dence. 

Per   Taschereaii,    J. — Concurrent   findings   on   a   qnes-  Concurrent 
tion  of  fact  in  two  courts  below  ought  not  to  be  reversed  on  ^"j^^^ 
appeal   except  under  very  unusual  circumstances.     Hays 
V.  Gordon,  L.R.  4  P.O.  33*7 ;  Gray  v.  Turnhull,  L.R.  2  H.L. 
53 ;  Bell  V.  City  of  Quebec,  5  App.  Cas.  94 ;  Smith  v.  Lawr- 
ence, L.R.  5  P.C.  308,  referred  to. 

Cassels  v.  Burns,  14  Can.  S.C.R.  256. 

Where  a  jury  has  made  findings  of  fact  and  the  verdict 
has  been  affirmed  by  the  judgment  appealed  from,  the 
Supreme  Court  of  Canada  will  not  disturb  the  decision. 

White  V.  Currie,  22  C.L.J.  17.     November  16th,  1885. 

C,  a  member  of  the  defendant's  firm  of  solicitors  was 
employed  to  prepare  a  mortgage  for  W.,  who  gave  instruc- 
tions, partly  verbal  and  partly  written.  Nearly  six  years 
after  W.  brought  an  action  against  the  firm  for  neglecting 
to  register  the  mortgage,  and  shortly  before  the  trial  asked 
to  be  allowed  to  add  to  his  statement  of  claim  an  allegation 
of  neglect  to  include  a  certain  property  in  the  mortgage, 
which  he  claimed  had  been  included  in  the  instructions. 
There  was  conflicting  evidence  at  the  trial  as  to  the  instruc- 
tions, and  judgment  was  given  for  the  defendants,  which 
judgment  was  sustained  by  the  Divisional  Court  and  by 
the  Court  of  Appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held, 
affirming  the  judgments  of  the  courts  below,  that  as  the 
plaintiff  had  delayed  so  long  in  prosecuting  his  claim 
against  the  defendants,  and  the  judge  who  heard  the  case 
had  decided  against  him  on  the  evidence,  this  Court  would 
not  interfere  with  that  judgment  affirmed  by  two  courts. 

Appeal  dismissed  with  costs. 

War7ier  v.  Murray,  16  Can.  S.C.R.  720. 

M.  having  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors  his  wife  preferred  a  claim  against 
the  estate  for  money  lent  to  M.  and  used  in  his  business. 
The  assignee  refused  to  acknowledge  the  claim,  contending 
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J  orient-       that  it  was  DOt  a  loan  but  a  sift  to  M.    It  was  not  disputed 
■     ■     •  ..::.:   M    had 

-r    the 


;   ol  Tlir  i.  o.irT  of  Appeal 

fu  .-  was  one  of  faet,  namely, 

w !  M    as  a  loan  by.  or  ^ft 

fi-  -<  lit  slate  of  the  law   of 

0.  •  red  as  a         '           * 

hr'  >  fact  wa> 
Th. 

C.  ^ 

Dor  ;;.tf:;t-rr   v,  r.n  >  i.-ii  nna.iii: 

Titus  V    Colville,  IS  Can.  S.C-R.  7i>9. 

Eild.  affiiTBinir  the  judirnient  of  the  Coort  ^f  Api>?al, 
tb.  -     -  . 

be 
bu: 

fa  -  .  -    ^•n 

apf>eal 

Schu'(rse%ati  ▼.  Viueherg,  19  Can.  S.CJR.  243- 

.>f  :  ^  -    i  had  be- 

thr  :  T.>  "-i  's  t-^ 

sc>r 


his  f*lerk 


ii.i'njfAjK  ••(jijiiT  xcr.  2tii^ 

liiiUi.  that  the  fifuliri;:  oT  l;hn  two  <'()iirt«  <m  t;lni  '\\U'^-  '"ri*j»r'»- 
turn  of  faijt  ;i«  whf'thnr  th«'  r'wipf,  hijxl  b««n  <o.V'j»i  thrfjiitfh  ci,,*!!!^^,,!, 
«rror  nhoald  not  bn  iiif,t^rf«ir<^d  with.  iirnJi/iKu 

Bwkforti  V    HdwkiriH.  i'i  Can.  S.C.E.  :{(i2. 

ff^Z</.  Stn>ntf,  J  .  «liH8<^rjtJn«,  thut  thH  <^u<^8tJijnH  rfHH«<l 

w<fre  «*nt;-' ' n  oif  f.iU'X  '<*»  ^-o  which  th*'  <J^«'i«ion  ol' 

the  trial  -law  ;iri«l  himni  thi?  wituifKHfH,  (;onJlrTn«^<l 

HH  it  wfjLH  >  ;m-  KiiPt  oif  Appt'JtJ  t!or  Ontario  •ihimUi  not 
be  interf(ir'?<l  with. 

Bowkifr  V   Limrmittttir,  30  Can.  S.C.R.  l"  - 

At  the  trial   pu-  "ri   to  "sUIjJhJi   ilu- 

allej^ed  tr»wt  and  'I  -.in  a  fcix;t  by  thi' 

triai  jmltr"  wbn  rxjiKt"  i  i.-'T"-  :/•':  rn;;  thii  properlry  to  be 
wid  and  the  proeeedn  appJieil  aw,  at'<;ordinj^  to  the  intntAiti- 
turn  of  the  plaintilf.  and  thi'  fvidenrje  in  proof  thereof,  hiui 
been  atrre<'<i  upon.  The  full  <.'oort  '  Siipn'fni;  <.*oiirt  of 
BintJHh  <-r)J'!mb»ai  affirmed  thiH  de«;ree. 

HaU.  that  the  f-ict  of  the  fxisternff?  of  th«  trtiut  havintf 
been   found   by  the  tnal   jndtfe.  ;ind  ft\u;h  findin  ■ 
been  affirme<i  by  the  full  (>>iirt,  it  '♦hwuli.l  not  be 
on  thij*  further  appeal. 

(li'uul  Trtmk  lily.  (Co.  v.    W'i(i(jnr.  :',  >  an     ■*."    Ji.   fj^. 

H'i'i.  that  *-h'T'T'rh  "h''  *'iv.'\'::v*'i  of  the    -orv   wen;   not 

HtttMac^tory  lad  be«'« 

uph«'!d  'm   fi  jrt  eoiiJd 

XMt  ;ji  '/i!  Jii:^  jiiry  have 

to  f:. 

Heatifrjrd  v.  X<:Clar^(  Xfq,  Co..  21  Can.  S.C.E.  '491 

ff^^W,  p»- 
I>r''>perly  hav- 

^uit,   havin*;   Iw^u  aili/'un.'*!   i>y    two  coixr*^,   ^Uiioiii,  /ii/i.  ^m 
iiiti'rfercd  with. 

HfoHk  Bntwk  Bn^  (So.  t,  T'ra/rmUc,.  26  Can.  S.CJB.  177, 

ta  thi«  yane  a 
rent  fiadic^  of 
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Jurispru- 
dence. 
Concurrent 
JlndingA 
below. 


grounds:  1.  That  the  ease  was  not  tried  bj'-  a  jury;  2.  The 
judge  who  determined  it  in  the  first  instance  did  not  hear 
the  witnesses.  3.  The  Court  of  Appeal  expressed  grave 
doubts  in  adopting  the  findings  of  the  court  of  first 
instance.  4.  The  judgment  of  the  Court  of  Appeal  was  not 
unanimous.  5.  By  the  considerants  of  the  judgment  of  the 
Superior  Court  it  did  not  appear  that  the  non-production 
by  the  respondents  of  the  written  documents  bearing  on 
the  controversy  was  taken  into  consideration.  6.  The 
Court  of  Appeal  appeared  to  have  given  weight  to  a  piece 
of  evidence  of  undoubted  illegality. 

Snetsinger  v.  Peterson,  2.3rd  May,  1894. 

S.  and  P.  were  engaged  in  business  together,  under  a 
written  agreement,  in  the  packing  and  selling  of  fruit,  and 
a  dispute  having  arisen  as  to  the  state  of  accounts  between 
them,  a  third  person  was  chosen  to  enable  them  to  effect  a 
settlement.  S.  claimed  that  the  person  so  chosen  was  only 
to  go  over  the  accounts  and  make  a  statement,  while  P. 
contended  that  the  whole  matter  was  left  to  him  as  an 
arbitrator.  This  person,  having  gone  over  the  accounts, 
made  out  a  statement  shewing  $235  to  be  due  to  S.,  and 
some  time  afterwards  he  presented  a  second  statement 
shewing  the  amount  due  to  be  $286.  S.  was  given  a  cheque 
for  the  latter  amount,  which,  he  asserted,  was  taken  only 
on  account,  and  he  afterwards  brought  an  action  for  the 
winding-up  of  the  partnership  affairs. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for 
Ontario,  that  whether  or  not  there  was  a  submission  to  arbi- 
tration was  a  question  of  fact  as  to  which  the  Supreme 
Court  of  Canada  would  not,  on  appeal,  interfere  with  the 
finding  of  the  trial  judge  that  all  matters  were  submitted, 
affirmed  as  it  was,  by  a  Divisional  Court  and  the  Court  of 
Appeal. 

Scnesac  v.  Central  Vermotit  Railway  Co.,  26  Can.  S.C.R. 
641. 

In  an  action  against  a  railway  company  for  damages 
for  loss  of  property  by  fire  alleged  to  have  been  occasioned 
by  sparks  from  an  engine  or  hot-box  of  a  passing  train, 
in    which    the    court   appealed    from    held,    affirming    the 


SUPREME    COURT   ACT.  285 

Court  of  Review,  that  there  was  no  sufficient  proof  that  the  Jui'ispr"- 
fire  occurred  through  the  fault  or  negligence  of  the  com-  concurrent 
pany,  and  it  w^as  not  shewn  that  such  finding  was  clearly  findings 
wrong  or  erroneous,  the  Supreme  Court  would  not  interfere  below, 
with  the  finding. 

CJiarlebois  v.  Surveyer,  27  Can.  S.C.R.  556. 

In  this  case  the  trial  judge  dismissed  plaintiff's  action 
which  was  affirmed  by  the  Court  of  Queen's  Bench.  The 
Supreme  Court  reversed  both  courts  and  directed  judg- 
ment to  be  entered  for  the  plaintiff  for  $500  damages  and 
costs  in  all  the  courts. 

George  Matthews  Co.  v.  Bouchard,  28  Can.  S.C.R.  580. 

In  an  action  for  damages  in  which  the  plaintiff 
recovered  judgment  at  the  trial  which  was  upheld  by  the 
Court  of  Queen's  Bench  (the  evidence  w'as  taken  at 
enquete  and  the  written  depositions  filed  of  record,  but  the 
witnesses  were  not  heard  in  presence  of  the  trial  judge). 
Held,  that  although  the  evidence  on  which  the  court 
below  based  their  findings  of  fact  might  appear  weak  and 
there  might  be  room  for  the  inference  that  the  primary 
cause  of  the  injuries  might  have  been  the  plaintiff's  own 
imprudence,  the  Supreme  Court  of  Canada  would  not  on 
appeal  reverse  such  concurrent  findings  of  fact. 

Grand  Trunk  Rly.  v.  Rainville,  29  Can.  S.C.R.  201. 

Held,  that  where  mere  questions  of  fact  were  involved 
the  jurisprudence  of  the  Supreme  Court,  as  of  the  Privy 
Council,  is  not  to  disturb  the  unanimous  findings  of  two 
courts,  especially  so  when  they  are  findings  of  a  jury, 
unless  clearly  wrong  or  erroneous  (following  Senesac  v. 
The  Central  Vermont,  26  Can.  S.C.R.  641). 

City  of  Montreal  v.  Cadieux,  29  Can.  S.C.R.  616. 

Held,  that  although  there  may  be  concurrent  findings  on 
questions  of  fact  in  both  courts  below,  the  Supreme  Court 
will  upon  appeal  interfere  with  their  decisions  when  it 
clearly  appears  that  a  gross  injustice  has  been  occasioned 
to  the  appellant,  and  there  is  evidence  sufficient  to  justify 
findings  to  the  contrarv. 
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Jiirispiii-  Queltfic  Fire  Ins.  Co.  v.   Bank  of  Toronto,  Gout.  Di^. 

(:on^,moni  101   (1900). 

below^^  During  the  argument  of  counsel  for  respondent,  he  was 

stopped,  the  Chief  Justice  announcing  that  the  majority 
of  the  Court  considered  that  there  should  be  no  interfer- 
ence M'ith  the  .judgment  appealed  from,  saying:  "I  am 
clearly  of  opinion  that  we  should  dismiss  the  appeal  as  it  is 
upon  questions  of  fact  already  passed  upon  by  two  courts 
below  and,  if  we  should  reverse,  it  would  be  in  the  teeth  of 
decided  cases  in  this  Court." 

Uonie  Life  v.  Randall,  30  Can.  S.C.R.  97. 

An  action  luiviug  been  tried  by  a  .judge  without  a  jury, 
Held,  that  the  Court  would  not  be  precluded  from  enter- 
ing into  &,n  examination  of  the  evidence  by  the  rule  that 
a  second  Court  of  Appeal  will  not  interfere  with  the  con- 
current findings  of  two  preceding  courts  on  a  question  of 
fact,  a  rule  well  established  and  often  acted  upon  in  the 
Supreme  Court  as  well  as  in  the  Privy  Council  and  in  the 
United  States,  but  in  this  ease  the  Supreme  Court  reversed 
the  court  below  on  a  question  of  evidence  which  was  not 
taken  into  consideration  by  the  court  below. 

Garcau  v.  Montreal  Street  Ely.  Co.,  31  Can.  S.C.R.  463. 

In  an  action  by  the  owner  of  adjoining  property  for 
damages  caused  by  the  vibrations  of  machinery  in  an  elec- 
tric pow(;rhouse,  the  evidence  was  contradictory  and  the 
courts  below  gave  effect  to  the  testimony  of  scientific  wit- 
nesses in  preference  to  that  of  persons  acquainted  with  the 
locality.  Held,  Taschereau,  J.,  dissenting,  that  notwith- 
standing the  concurrent  findings  of  the  courts  below,  as  the 
witnesses  were  equally  credible  the  evidence  of  those  who 
spoke  from  p(;rsonal  knowledge  of  the  facts  ought  to  have 
been  preferred  to  that  of  persons  giving  opinions  based 
merely  upon  scientific  observations. 

Toronto  Fdy.  Co.  v.  Balfour,  32  Can.  S.C.R.  239. 

Ueld,  following  Lambkin  v.  South  Eastern  Ely.  Co.,  5 
App.  Cas.  352,  that  the  question  of  negligence  being  one  of 
fact  for  the  jury,  and  the  finding  having  been  upheld  in 
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the   court  appealed   fi-om,   the  highest  appeUate   tribunalJun^P^- 

WOUld   not   interfere.  Concurrent 

findings 

D'Avignon  v.  Jones,  32  Can.  S.C.R.  650.  ^^*'^- 

Held,  that  the  evidence  being  contradictory  and  the  two 

courts  below  having  unanimously  found  in  favour  of  the 

respondent,  the  appeal  should  be  dismissed. 

Williams  v.  Stephenson,  33  Can.  S.C.R.  232. 

The  evidence  being  insufficient  to  enable  the  trial  judge 
to  ascertain  the  damages  claimed  for  breach  of  contract,  he 
stated  that  he  was  obliged  to  guess  at  the  sum  awarded  and 
his  judgment  was  affirmed  by  the  judgment  appealed  from. 
The  Supreme  Court  of  Canada  was  of  opinion  that  no 
good  result  could  be  obtained  by  sending  the  case  back  for 
a  new  trial  and  therefore  allowed  the  appeal  and  dismissed 
the  action,  thus  reversing  the  concurrent  findings  of  two 
courts  below.  Armour,  J.,  however,  v/as  of  opinion  that 
the  proper  course  was  to  order  a  new  trial. 

Belcher  v.  McDonald,  33  Can.  S.C.R.  321. 

The  Supreme  Court  being  of  the  opinion  that  the  judg- 
ment of  the  trial  judge  affirmed  in  appeal  was  manifesth'' 
against  the  weight  of  evidence,  reversed  the  court  below. 
(Reversed  in  the  Privy  Council  (1904),  A.C.  429.) 

Citizens  Light  &  Power  v.  St.  Louis,  34  Can.  S.C.R.  495. 

Held,  "The  controversy  raised  by  the  respondent  upon 
the  alleged  non-fulfilment  by  the  appellants  of  their  con- 
tract relates  merelj^  to  questions  of  fact  upon  which  the 
two  courts  below  have  unanimously  found  against  the 
respondent's  contentions,  a  finding  with  which  nothing  in 
the  case  would  justify  us  in  interfering." 

McNeil  V.  Cidlen,  35  Can.  S.C.R.  510. 

Held,  affirming  the  judgment  appealed  from  (36  N.S. 
Rep.  482)  that  two  courts  having  pronounced  against  the 
validity  of  the  will  such  decision  would  not  be  reversed  by 
a  second  court  of  appeal. 
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Hood  V.  Eden,  36  Can.  S.C.R.  476. 

Per  Taschereaii,  C.J. — "The  respondent  has  not  failed 
to  resort  to  the  stock  aro-nment  on  appeals  to  this  class  of 
eases,  that  npon  a  question  of  fact  he  has  the  concurrent 
findincr  of  three  courts  below  in  his  favour.  Now,  in  the 
first  place,  there  are  no  controverted  facts  of  any  import- 
ance here.  The  case  rests  principally  upon  inferences  of 
law  and  facts  from  admitted  or  uncontradicted  facts. 
And,  secondly,  it  must  not  be  forgotten  that,  when  the 
statute  allows  of  an  appeal  on  facts,  even  if  concurred  in 
by  three  courts,  as  here,  it  is  on  the  assumption,  as  in  all 
cases,  that  there  may  be  error  in  all  these  judgments,  and 
the  respondent  is  not  entitled  to  invoke  as  an  argument  in 
his  favour  the  very  judgment  that  the  appellant  complains 
of. 

"It  is  our  duty  in  every  case  to  give  the  judgment  that 
the  Court  of  Appeal  should,  in  our  opinion,  have  given. 
The  fact  that  two  or  three  courts  have  passed  upon  a 
question  of  fact  does  not  relieve  us  from  the  responsibility 
of  judging  of  the  evidence  as  we  view  it.  If,  in  this  case, 
we  think  that  the  local  master  came  to  a  wrong  conclusion, 
it  is  not  simply  because  two  successive  appeals  from  his 
findings  have  failed  that  the  appeal  to  us  must  also  fail. 
When  the  statute  gives  an  appeal  to  any  court  it  never 
imposes  the  condition  that  the  judgment  must  not  be 
reversed.  We  have  repeatedly  had  to  reverse  on  questions 
of  fact:  Rmsell  v.  Lefrancois,^8  Can.  S.C.R.  335;  The  North 
British  &  Mercantile  Ins.  Co.  v.  Tourville,  25  Can.  S.C.R. 
177 ;  Dempster  v.  Leivis,  33  Can.  S.C.R.  292,  and  the  cases 
there  cited;  and  as  long  as  the  right  to  appeal  as  to  find- 
ings of  fact  exists,  we  have  to  continue  to  do  so  every  time 
that  we  are  convinced  that  there  is  error  in  the  judgment 
complained  of,  whatever  may  be  the  number  of  courts  or  of 
judges  that  the  respondent  has  previously  succeeded  in 
leading  into  error." 

Weight  to  he  attached  to  findings  of  jury. 

Peters  v.  Hamilton,  Cout.  Dig.  976  (1880). 

Held. — "Whether  or  not  a  memorandum  of  agreement, 
set  up  by  the  defendant  as  containing  the  only  contract 
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between  the  parties  was  intended  to  settle  the  contract  in  Jurispru- 
whole  or  in  part  is  a  question  for  the  jury.     The  onus  of      J^erallv. 
shewing  that  it  contained  all  the  terms  of  the  contract  is  Findings  of 
upon  the  party  producing  it.    In  such  a  case  oral  testimony     J"^y- 
is  admissible  on  behalf  of  both  parties.     A  verdict  based 
upon  the  appreciation  of  the  evidence  in  such  a  case  ought 
not  to  be  interfered  with  by  an  appellate  court." 

Fraser  v.  Stephenson,  S.C.  Cas.  214,  8th  March,  1886. 

An  action  was  brought  to  recover  the  price  and  value  of 
goods  sold  by  the  plaintiff  to  the  defendant's  brother,  and 
on  the  trial  the  plaintiff  gave  evidence  of  an  agreement 
with  the  defendant  whereby  the  latter,  as  the  plaintiff 
alleged,  undertook  to  give  notes  at  four  months  to  retire 
notes  at  three  months  given  by  his  brother,  the  purchaser 
of  the  goods.  The  plaintiff  swore  that  this  agreement  was 
carried  out  for  a  time,  but  that  the  defendant  finally 
refused  to  continue  it  any  longer.  The  evidence  shewed 
that  the  defendant  always  gave  his  notes  to  his  brother  who 
carried  them  to  the  plaintiff.  The  defendant,  on  the  other 
hand,  swore  that  he  never  made  any  such  agreement,  but 
only  gave  notes  to  his  brother  to  help  him  in  his  business. 
The  evidence  of  the  plaintiff  was  entirely  uncorroborated. 
A  verdict  was  found  for  the  plaintiff  and  the  Supreme 
Court  of  New  Brunswick  refused  a  new  trial. 

Held,  Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  that 
the  weight  of  evidence  was  not  sufficiently  in  favour  of  the 
plaintiff  to  justify  the  verdict,  and  there  must  be  a  new 
trial. 

Appeal  allowed  with  costs  and  new  trial  granted. 

Mail  Printing  Co.  v.  Laflamme,  Cout.  Dig.  979  (1889). 

Damages  were  assessed  by  a  jury  at  $6,000  for  a  news- 
paper libel  and  $4,000  additional  on  a  further  libel  con- 
tained in  a  defamatory  plea.  Held,  on  appeal  from  the 
Court  of  Queen's  Bench  (M.L.R.  4  Q.B.  84)  that  the  dam- 
ages were  excessive ;  that  they  should  be  reduced  to  a  total 
of  $6,000,  and  in  the  event  of  plaintiff's  refusal  to  accept 
a  reduced  verdict  for  that  amount  a  new  trial  should  be 
allowed. 

19 
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Jurispiu  Phoenix  Insurance  Co.  v.  McGhee,  18  Can.  S.C.R.  61. 

dcncG 

i^enerally.  Held,  per  Strong,  J. — An  appeal  court  exercises  different 
Findings  of  functions  in  dealing  with  a  case  tried  by  a  judge  without  a 
^"'^'  jury  from  those  exercised  in  jury  cases.    In  the  former  case 

the  Court  has  the  same  jurisdiction  over  the  facts  as  the 
trial  judge,  and  can  deal  with  them  as  it  chooses.  In  the 
latter  the  court  cannot  be  substitued  for  the  jury  to  whom 
the  parties  have  agreed  to  assign  the  facts  for  decision. 
Appeal  allowed,  rule  for  a  new  trial  made  absolute. 

Roijal  Ins.  Co.  v.  Duffus,  18  Can.  S.C.R.  711. 

On  motion  for  new  trial  on  grounds  of  excessive  dam- 
ages, etc.,  the  verdict  was  sustained.  The  Supreme  Court 
affirmed  the  decision,  Gwynne,  J.,  dissenting,  although  the 
amount  of  damages  found  was  unsatisfactory. 

York  v.  Canada  Atlantic  Rly.  Co.,  2  Can.  S.C.R.  167. 

An  order  for  a  new  trial  was  affirmed,  on  appeal,  for 
grounds,  amongst  others,  that  the  damages  were  excessive 
under  the  evidence. 

Fraser  v.  Drew,  30  Can.  S.C.R.  241.  ' 
Held,  that  when  a  case  has  been  properly  submitted  to 
the  jury  and  their  findings  upon  the  facts  are  such  as 
might  be  the  conclusions  of  reasonable  men,  a  new  trial 
will  not  be  granted  on  the  ground  that  the  jury  misappre- 
hended or  misunderstood  the  evidence,  notwithstanding 
that  the  trial  judge  was  dissatisfied  with  the  verdict. 

Dominion  Cartridge  Co.  v.  McArthur,  31  Can.  S.C.R. 
392. 

Held,  that  it  is  the  duty  of  the  appellate  court  to  set 
aside  the  verdict  of  a  jury  in  an  action  for  damages  by  an 
employee  resulting  from  an  explosion  when  there  was  no 
evidence  as  to  the  immediate  cause  of  the  explosion  notwith- 
standing that  the  findings  of  a  jury  in  favour  of  plaintiff 
have  been  affirmed  by  two  courts  below.  Reversed  in  the 
Privy  Council   (1905),  A.C.  72. 

McKelvey  v.  Le  Roi  Mining  Co.,  32  Can.  S.C.R.  664. 

An  appellate  court  should  not  disregard  the  verdict  of 
a  jury  which  is  supported  by  evidence. 
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Jackson  v.  G.  T.  Ely.,  32  Can.  S.C.R.  245.  Jurispru- 

The  Court  of  Appeal  below  being  of  opinion  that  the  irenerally. 
verdict  of  the  jury  was  against  the  weight  of  evidence  Findings  of 

itirv 

dismissed  the  action.     The  Supreme  Court  being  of  the 
same  opinion  dismissed  the  appeal  with  costs. 

Dunsmuir  v.  Lowenberg,  Harris  &  Co.,  34  Can.  S.C.R. 
228. 

The  contest  in  this  case  was  with  respect  to  an  alleged 
collateral  parol  agreement.  A  judgment  for  the  plaintiffs 
at  the  first  trial  was  set  aside  by  the  full  Court  and  a  new 
trial  ordered.  A  judgment  at  the  second  trial  in  favour 
of  plaintiffs  was  affirmed  by  the  full  Court,  but  on  appeal 
to  the  Supreme  Court  a  new  trial  was  ordered.  A  judgment 
at  the  third  trial  in  favour  of  plaintiff  was  affirmed  by  the 
full  Court,  but  on  an  appeal  to  the  Supreme  Court  a  new 
trial  was  again  ordered. 

Confederation  Life  v.  Borden,  34  Can.  S.C.R.  338. 

In  this  case  a  judgment  for  the  plaintiffs  (appellants) 
was  set  aside  by  the  full  Court  and  a  new  trial  ordered. 
Upon  appeal  to  the  Supreme  Court  the  judgment  of  the 
court  of  first  instance  was  restored,  the  majority  of  the 
court  being  of  opinion  that  there  was  no  error  on  the  part 
of  the  judge  or  jury  below ;  that  every  defence  sought  to  be 
raised  had  been  tried  and  disposed  of;  that  to  allow  a  new 
trial  for  the  purpose  of  inquiring  whether  there  are  other 
defences  would  be  against  all  precedent. 

Held,  that  the  judgment  of  the  court  below  having  pro- 
ceeded upon  the  view  that  the  findings  of  the  jury  were 
against  the  weight  of  evidence,  this  was  not  an  exercise 
of  discretion  with  which  an  appellate  court  will  refuse  to 
interfere. 

Dartmouth  Ferry  Co.  v.  Marks,  34  Can.  S.C.R.  366. 

The  plaintiffs  (appellants)  having  failed  in  the  full 
Court  to  have  the  judgment  at  the  trial  set  aside  owing  to 
the  court  being  evenly  divided,  an  appeal  to  the  Supreme 
Court  was  allowed  and  a  new  trial  ordered  on  the  ground 
that  the  findings  of  the  jury  were  clearly  contrary  to  the 
evidonee. 
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Jurispru-  Metropolitan  Life  v.  Montreal  Coal  &  Towing  Co..  35 

t'Trally.  Co".  S.C.R.  266. 

*juryf  Unless  the  evidence  so  strongly  predominates  against 

the  verdict  as  to  lead  to  the  conclusion  that  the  jury  has 
either  wilfully  disregarded  the  evidence  or  failed  to  under- 
stand or  appreciate  it,  a  new  trial  ought  not  to  be  granted. 

Weight  to    he    attached    to    findings    of    arbitrators    and 
valuators. 

The  Queen  v.  Murphy,  Cout.  Dig.  96  (1886). 

On  3rd  February,  1882,  the  Minister  of  Railways  and 
Canals  requiring  part  of  a  lot  for  construction  of  the  I.  C. 
Rly.  deposited  in  accordance  with  the  Government  Rail- 
way Act,  1881,  a  plan  of  the  land,  and  gave  notice  under 
section  15  tendering  compensation.  Respondents  refused 
the  sum  tendered,  and  the  question  of  compensation  was 
submitted  by  the  Minister  under  the  Act  to  the  official  arbi- 
trators who,  after  hearing  evidence  of  the  claimants  and 
the  Crown,  awarded  the  amount  tendered  and  refused  as 
full  compensation  for  the  land  expropriated  and  all  dam- 
ages, and  imposed  the  costs  of  arbitration  upon  the  claim- 
ants. An  appeal  to  the  Exchequer  Court  was  heard  by 
Fournier.  J.,  one  witness  on  either  side  being  examined,  the 
award  of  the  arbitrators  was  set  aside.  On  further  appeal 
to  the  Supreme  Court,  respondents  gave  notice  of  intention 
upon  the  hearing  to  contend  that  the  decision  should  be 
varied  and  respondent  allowed  a  larger  sum  as  compen- 
sation and  damages.  The  questions  were  entirely  fact,  and 
it  was  held,  that  the  judgment  of  the  court  below  should 
be  affirmed  and  the  appeal  dismissed  with  costs. 

Grand  Trunk  Rly.  Co.  of  Canada  v.  Coupal,  28  Can. 
S.C.R.  531. 

On  an  arbitration  in  a  matter  of  the  expropriation  of 
land  under  the  provisions  of  the  Railway  Act,  the  majority 
of  the  arbitrators  appeared  to  have  made  their  computation 
of  the  amount  of  the  indemnity  awarded  to  the  owner  of 
the  land  by  taking  an  average  of  the  different  estimates 
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made  on  behalf  of  both  parties  according  to  the  evidence  Jurispni- 
before  them.  J.enerally. 

Held,  reversing  the  decision  of  the  Court  of  Queen 's  Findings  of 
Bench,  and  restoring  the  judgment  of  the  Superior  Court  arbitrators. 
(Taschereau  and  Girouard,  JJ.,  dissenting),  that  the  award 
was  properly  set  aside  on  the  appeal  to  the  Superior  Court, 
as  the  arbitrators  appeared  to  have  proceeded  upon  a 
wrong  principle  in  the  estimation  of  the  indemnity  thereby 
awarded. 

J  Allan  V.  City  of  Montreal,  23  Can.  S.C.R.  390. 
(  Lemoine  v.  City  of  Montreal,  23  Can.  S.C.R.  390. 

Held,  in  a  matter  of  expropriation  such  as  this  the 
decision  of  arbitrators,  men  of  more  than  ordinary  business 
experience  upon  a  question  of  value,  should  not  be  inter- 
fered with. 

The  King  v.  Likely,  32  Can.  S.C.R.  47. 

The  Crown  expropriated  land  of  L.  and  had  it  appraised 
by  valuators  who  assessed  it  at  $11,400,  which  sum  was 
tendered  to  L.  who  refused  it  and  brought  suit  by  petition 
of  riglit  for  a  larger  sum  as  compensation.  The  Exchequer 
Court  awarded  him  $17,000.  On  appeal  by  the  Crown, 
Held,  reversing  the  judgment  appealed  from,  Girouard,  J., 
dissenting,  that  the  evidence  given  on  the  trial  of  the  peti- 
tion shewed  that  the  smr;  assessed  by  the  valuators  was  a 
very  generous  compensation  to  L.  for  the  loss  of  his  land 
and  the  increase  by  the  judgment  appealed  from  was  not 
justified.  The  Court,  while  considering  that  a  less  sinn  than 
that  fixed  by  the  valuators  should  not  be  given  in  this  case 
expressly  stated  that  the  same  course  would  not  necessarily 
be  followed  in  future  cases  of  the  kind. 

Jury — findings  incomplete. 

Sewell  V.  B.C.  Towing  Co.  and  The  Moodyville  Sawmill 
Co.,  9  Can.  S.C.R.  527. 

In  a  case  where  a  towing  company  inade  a  contract  and 
afterwards  engaged  the  assistance  of  another  transportation 
company  in  carrying  out  the  contract,  the  ship  in  tow  was 
damaged  through  careless  and  improper  navigation  by  the 
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tn^s  of  both  companies  employed  about  the  work.  Held, 
reversing  the  judgment  appealed  from  that  an  action  in 
which  both  companies  were  joined  as  defendants  was  main- 
tainable in  that  form  under  the  B.C.  Judicature  Act,  that 
the  case  coming  before  the  court  below  on  motion  for 
judgment  under  the  order  which  governs  the  practice  in 
such  cases,  and  which  is  identical  with  the  English  Order 
40,  Rule  10,  of  the  Orders  of  1875,  the  court  could  give 
judgment  finally  determining  all  matters  in  dispute, 
although  the  jury  may  not  have  found  on  them  all,  but 
does  not  enable  the  court  to  dispose  of  a  case  contrary  to 
the  finding  of  the  jury.  In  case  the  court  considers  par- 
ticular findings  to  be  against  evidence,  all  that  can  be  done 
is  to  order  a  new  trial,  either  generallj^  or  partially  under 
the  powers  conferred  by  the  rule  similar  to  the  English 
Order  39,  Rule  40 ;  and  that  the  Supreme  Court  of  Canada 
giving  the  judgment  that  the  court  below  ought  to  have 
given,  M'as  in  this  case  in  a  position  to  give  judgment  upon 
the  evidence  at  large,  there  being  no  findings  by  the  jury 
interposing  any  obstacle  to  their  doing  so,  and  therefore 
a  judgment  should  be  entered  against  both  defendants  for 
damages  and  costs.  (See  the  Thrasher  Case,  1  B.C.  Rep.,  p. 
1,  153.) 

Nixon  V.  The  Queen  I  us.  Co.,  23  Can.  S.C.R.  26. 

The  jury  not  having  answered  two  questions  submitted 
to  them  which  the  Court  held  could  not  truthfully  have 
been  answered  in  any  other  way  than  favourably  to  the 
defendants,  the  judgment  of  the  court  below  was  affirmed 
which  allowed  an  appeal  from  the  judgment  at  the  trial 
upon  the  findings  of  the  jury  and  instead  of  directing  a 
new  trial  had  dismissed  the  plaintiff's  action  with  costs. 

St.  Stephens  Bank  v.  Bonness,  24  Can.  S.C.R.  710. 

This  was  an  action  tried  with  a  jury.  The  jury  dis- 
agreed upon  all  the  questions  submitted  to  them  but  upon 
the  second  divided  six  yeas  and  one  nay,  which,  under  the 
practice  in  Nova  Scotia  was  sufficient  to  warrant  a  judg- 
ment being  entered.  The  trial  judge  was  of  opinion  the 
verdict  could  not  be  sustained  and  directed  judgment  to 
be  entered  for  defendant.    On  motion  to  the  full  Court  for 
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a  new  trial,  the  court  was  equally  divided  and  the  verdict Ju'ispr"- 
stood;  upon  appeal  to  the  Supreme  Court  a  new  trial  was  ^^.^erl\\y. 
ordered.  Jury 

findings 
Coivans  v.  Marshall,  28  Can.  S.C.R.  161.  incomplei4^. 

In  an  action  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  negligence,  the  plaintiff  must  allege 
and  make  affirmative  proof  of  facts  sufficient  to  shew  the 
breach  of  a  duty  owed  him  by  defendant  and  that  the 
injuries  thereby  were  occasioned ;  and  when  the  jury  failed 
to  find  defendant  guilty  of  the  particular  act  of  negligence 
charged  in  the  declaration  as  constituting  the  cause  of  the 
injuries,  a  verdict  for  the  plaintiff  cannot  be  sustained  and 
a  new  trial  should  be  granted. 

Moore  v.  Woodstock  Woollen  Mills  Co.,  29  Can.  S.C.R. 
627. 

In  this  case  the  evidence  as  to  user  of  a  highway  was 
conflicting  and  the  jury  found  that  there  had  been  no 
public  user  of  the  way  in  question.  The  trial  judge  disre- 
garded this  finding  and  held  that  dedication  was  established 
by  a  deed  of  lease  filed  in  evidence,  and  this  decision  was 
affirmed  by  the  full  Court.  On  appeal  to  the  Supreme  Court 
it  was  held  that  the  company  having  entirely  failed  to  get 
a  finding  from  the  jury  in  its  favour  upon  the  point  of 
user  had  therefore  failed  in  making  out  the  case  it  set 
out  to  make,  and  that  the  judgment  below  should  be 
reversed,  and  as  all  the  facts  were  fully  gone  into  it  would 
best  meet  the  justice  of  the  case  to  direct  that  judgment 
should  be  entered  for  the  defendants. 

Rowan  v.  Toronto  Ely.  Co.,  29  Can.  S.C.R.  717. 

In  an  action  for  damages  the  Supreme  Court  reversed 
the  judgment  of  the  Court  of  Appeal  in  the  construction  it 
placed  upon  the  findings  of  the  jury,  and  as  there  was  no 
evidence  of  negligence  on  the  plaintiff's  part,  the  Court 
held  that,  as  it  had  before  it  all  the  material  necessary  for 
finally  determining  the  questions  in  dispute,  a  new  trial 
was  not  necessary,  and  the  appeal  was  allowed  and  judg- 
ment for  the  respondents  vacated  and  judgment  directed 
to  be  entered  for  the  appellant. 
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Randall  v.  Ahearn  &  Soper,  34  Can.  S.C.R.  698. 

A  jury  having  answered  two  questions  submitted  to 
them  and  negrlected  to  answer  the  third,  the  trial  judge 
treated  this  as  a  disagreement  and  discharged  the  jury. 
Both  parties  appealed  to  the  Divisional  Court  where  it 
was  held  that  the  trial  judge  was  right  and  judgment 
could  not  be  entered  for  either  party.  The  Court  of 
Appeal  gave  judgment  for  defendant  and  dismissed  the 
action,  stating  in  its  reasons  that  A.  was  barred  upon  cer- 
tain admissions  of  counsel  during  his  argument  before  that 
court.  On  appeal  to  the  Supreme  Court  counsel  for  appel- 
lant took  exception  to  the  statement  as  to  his  admissions 
contained  in  the  judgment  of  the  Court  of  Appeal,  and  the 
Supreme  Court  being  of  opinion  that  the  court  below  had 
misconceived  the  admissions  allowed  the  appeal  and 
ordered  a  new  trial. 


Misdirection  or  non-direction. 


Providence    Washington   Ins.    Co. 
S.C.R.  731. 


Gerow,   14    Can. 


A  marine  policy  insured  a  ship  for  a  voyage  from  Mel- 
bourne to  Valparaiso  for  orders,  thence  to  a  loading  port 
on  the  western  coast  of  South  America,  and  thence  to  a 
port  of  discharge  in  the  United  Kingdom.  The  ship  went 
from  Valparaiso  to  Lobos,  an  island  from  twenty-five  to 
forty  miles  off  the  coast  of  South  America  and  was  after- 
wards lost.  In  an  action  on  the  policy.  Held,  that  whether 
or  not  Lobos  was  a  loading  port  on  the  western  coast  of 
South  America  within  the  policy  was  a  question  for  the 
jury,  and  it  not  having  been  submitted  to  them  a  new  trial 
was  ordered  for  misdirection. 

After  judgment  application  was  made  to  vary  or 
reverse  the  judgment  on  affidavits  shewing  that  the  question 
was  submitted  and  answered. 

Held,  that  the  application  was  too  late,  as  the  Court  had 
to  determine  the  appeal  case  transmitted,  and  the  respond- 
ent had  allowed  the  appeal  to  be  argued  and  judgment  ren- 
dered without  taking  any  stops  to  have  the  case  amended. 
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Hardinan  v.  Putnam,  S.C.  Cas.  112.  Jurispru- 

dent 

In  an  action  for  winding-up  a  partnership  in  the  gold     K*'"*''"'']'/- 
mining  business  the  defence  pleaded  was  that  there  never  ^j.  non-direc- 
was  a  partnership  formed  between  the  plaintiff  and  the     tion. 
defendants,  or,  if  there  was,  that  it  had  been  put  an  end  to 
by  a  verbal  agreement  between  the  parties.    The  ease  was 
tried  by  a  jury  and  the  result  depended  on  the  credit  to  be 
attached  to  the  respective  witnesses  on  each  side  Avho  gave 
evidence  as  to  the  agreement  that  had  been  entered  into. 
No  issue  of  fraud  w^as  raised  by  the  defendants,  but  the 
trial  judge,  in  charging  the  jury,  made  strong  observations 
in  respect  to  fraudulent  concealment  of   facts  from  the 
plaintiff  and  submitted  questions  to  the  jury  calling  for 
findings  in  relation  to  such  fraud.     The  plaintiff  having 
obtained  a  verdict  which  was  sustained  by  the  Supreme 
Court  of  Nova  Scotia, 

Held,  reversing  the  judgment  of  the  court  below, 
Gwynne,  J.,  dissenting,  that  there  should  be  a  new  trial. 

Per  Ritchie,  C.J. — The  Supreme  Court,  as  an  appellate 
court  for  the  Dominion,  should  not  approve  of  such  strong 
observations  being  made  by  a  judge  as  were  made  in  this 
ease,  in  effect  charging  upon  the  defendants  fraud  not  set 
cut  in  the  pleadings  and  not  legitimately  in  issue  in  the 
cause. 

Griffiths  V.  Boscoiviiz,  S.C.  Cas.  245. 

W.,  a  trader,  being  in  financial  difficulties  assigned  all 
his  property  to  B.,  who  undertook  to  arrange  with  W.'s 
creditors.  W.  subsequently  assigned  his  property  in  trust 
for  the  benefit  of  his  creditors  and  the  assignee  and  some  of 
the  creditors  brought  an  action  to  have  the  transfer  to  B. 
set  aside.  On  the  trial,  after  the  evidence  on  both  sides 
was  concluded,  plaintiff's  counsel  asked  the  judge  to 
instruct  the  jury  as  to  what  constituted  fraud  under  the 
Statute  of  Elizabeth,  and  he  also  urged  that  an  account 
should  be  taken  of  the  dealing  between  W.  and  B.  The 
judge  refused  to  define  fraud  to  the  jury  as  requested  and 
the  jury  stated  that  they  were  unable  to  deal  with  the 
accounts.  Judgment  having  been  given  for  the  defendants 
and  affirmed  by  the  full  Court, 
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Jurispru-  Held,  tluit  the  refusal  of  the  judge  to  charge  the  jury  as 

'^^"nerallv  ^"PQ^K^sted  amounted  to  misdirection,  and  there  should  be  a 

Mis^direction  new  trial ;  that  the  case  could  not  be  properly  decided  with- 

or  non-direc-  q^^^^  taking  the  accounts ;  and  that  it  could  be  more  pro- 


tion 


perly  dealt  with  as  an  equity  case. 

Cowans  v.  Marshall,  28  Can.  S.C.R.  161. 

The  judgment  appealed  from  (Q.R.  6  Q.B.  534)  affirmed 
the  decision  of  the  Court  of  Review  at  Montreal  (Q.R.  10 
S.C.  316),  and  a  new  trial  M^as  sought  by  defendants  inter 
alia  upon  the  ground  that  the  judge  charged  the  jury  in 
such  terms  as  to  lead  them  away  from  a  proper  apprecia- 
tion of  the  special  issues  of  fact  and  to  divert  their  atten- 
tion only  to  the  general  question  of  negligence.  In  allowing 
the  appeal  the  Supreme  Court  observed  that  the  appellant's 
contention  was  well  founded. 

Green  v.  Miller,  31  Can.  S.C.R.  177. 

A  plaintiff  is  entitled  to  an  explicit  direction  stating 
the  law  on  points  directly  affecting  issues  of  which  the 
burden  of  proof  is  upon  him.  A  judge's  charge  in  a  suit 
for  libel  is  not  open  to  objection  for  want  of  an  explicit 
reference  to  pre-existing  unfriendliness  between  the  parties 
as  a  proof  of  malice  where  the  only  evidence  of  unfriendli- 
ness consisted  of  hard  things  said  of  the  defendant  by  the 
plaintiff.  Judgment  appealed  from  (32  N.S.  Rep.  129) 
affirmed. 

Spencer  v.  Alaska  Packer's  liss.,  35  Can.  S.C.R.  362. 

Held,  that  upon  a  trial  by  jury  the  judge  in  directing 
the  jury  as  to  the  law  is  bound  to  call  their  attention  to 
the  manner  in  which  the  law  should  be  applied  by  them 
according  to  their  findings  as  to  the  facts.  Where  the 
form  of  the  charge  was  defective  in  this  respect,  and  left 
the  jury  in  a  confused  state  of  mind  as  to  the  questions 
in  issue,  a  new  trial  was  ordered. 

Mader    v.    Halifax    Electric    Tramway    Co.,    37    Can. 

S.C.R.  94. 
Where  on  the  trial  of  an  action  based  on  negligence 
questions  are  submitted  to  the  jury  they  should  be  asked 
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specifically  to  find  what  was  the  negligence  of  the  defend- J" ri^pru- 
ants  which  caused  the  injury;  general  findings  of  negli-     „enerallv. 
gence  will  not  support  a  verdict  unless  the  same  is  shewn  Mis-direction 
to  be  the  direct  cause  of  the  injury.  or  non-direc- 

Where  the  trial  judge  has  seen  and  heard  the  witnesses. 

The  Picton,  4  Can.  S.C.R.  648. 

Held,  where  a  disputed  fact  involving  nautical  ques- 
tions, is  raised  by  an  appeal  from  the  judgment  of  the 
Maritime  Court  of  Ontario,  as  in  the  case  of  a  collision,  the 
Supreme  Court  will  not  reverse  the  decree  of  the  judge  of 
the  court  below,  merely  upon  a  balance  of  testimony. 

Bellechassc  Election  Case,  5  Can.  S.C.R.  91. 

Where  an  appeal  is  limited  to  a  question  of  the  juris- 
diction of  the  court  appealed  from,  the  Supreme  Court  of 
Canada  cannot  decide  upon  the  merits  of  the  case,  and 
where,  in  such  a  case,  further  adjudication  is  ordered,  a 
second  judgment  therein  deciding  upon  the  merits  is  appeal- 
able under  the  Supreme  Court  Act.  On  appeal  the  findings 
of  fact  by  the  trial  judge  ought  not  to  be  reversed  unless 
his  conclusions  appear,  beyond  a  doubt,  to  be  erroneous. 

Byan  v.  Ryan,  5  Can.  S.C.R.  387,  406. 

Where  there  was  evidence  which,  in  the  opinion  of  the 
Supreme  Court  of  Canada,  established  the  creation  of  a 
new  tenancy  at  will  within  ten  years,  the  Court  reversed  the 
holding  of  the  Court  of  Appeal  for  Ontario,  which  had 
reversed  the  findings  of  fact  by  the  trial  judge.  Per 
Gwynne,  J. — A  court  of  appeal  should  not  reverse  the 
finding  upon  matters  of  fact  of  the  judge  who  tried  the 
cause  and  had  the  opportunity  of  observing  the  demeanour 
of  the  witnesses  unless  the  evidence  be  of  such  a  character 
as  to  convey  to  the  mind  of  the  judges  sitting  on  the  appel- 
late tribunal  the  irresistible  conviction  that  the  findings  are 
erroneous. 

Gingras  v.  Desilets,  Cout.  Dig.  95  (1881). 

In  allowing  the  appeal  with  costs,  Levi  v.  Reed,  6  Can. 
S.C.R.  482,  was  approved  and  the  Supreme  Court  Held, 
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Tascherean,  J.,  dissenting,  that  in  view  of  very  serious 
injuries  sustained  by  the  plaintiff  and  of  the  misconduct 
of  the  defendant  in  abusing  his  position  of  a  justice  of  the 
peace,  $3,000  awarded  by  the  trial  judge  was  not  so  clearly 
excessive  as  to  justify  a  reversal  of  his  judgment.  Tas- 
cherean, J.,  while  holding  that  the  amount  to  which  the 
Court  of  Queen's  Bench  had  reduced  the  damages  ($600) 
was  not  sufficient,  considered  that,  taking  into  considera- 
tion the  position  of  the  plaintiff  and  the  nature  of  the 
injuries,  $3,000  -was  excessive.  Fournier,  J.,  considered  that 
the  abuse  of  the ,  defendant  of  his  position  of  justice  of 
the  peace  was  an  important  elejuent  to  be  taken  into  con- 
sideration in  fixing  the  amount  of  damages.  Per  Gwynne, 
J. — The  sound  rule  to  adopt  is  that  in  mere  matters  of  fact, 
or  in  the  estimation  of  damages  not  susceptible  of  precise 
calculation  or  not  ascertainable  by  the  application  of  any 
rule  prescribing  a  measure  of  damages,  the  appeal  court 
should  sustain  the  judgment  of  the  trial  judge  unless 
satisfied  that  his  conclusions  are  clearly  erroneous. 


Montcalm   Election    Case,   Magnan  v.    Dugas,   9 
S.C.R.  93. 


Can. 


Held,  that  the  Supreme  Court  on  appeal  will  not  reverse 
on  mere  matters  of  fact  the  judgment  of  the  judge  who 
tries  an  election  petition,  unless  the  matter  of  the  evidence 
is  of  such  a  nature  as  to  convey  an  irresistible  conviction 
that  the  judgment  is  not  only  wrong,  but  is  erroneous,  and 
that  the  evidence  in  support  of  the  charge  of  bribing 
Mireau,  as  well  as  of  the  other  charges  of  bribery  and  treat- 
ing, was  not  such  as  would  justify  an  appellate  court  in 
drawing  the  inference  that  the  respondent  intended  to 
corrupt  the  voters. 


Guilford  v.  Anglo-French  SS.  Company,  9  Can.  S.C.R. 
303. 

This  action  was  brought  by  C.  against  A.  F.  S.  S.  Co.  to 
recover  damages  for  an  alleged  breach  of  contract.  The 
plaintiff  was  master  of  the  SS.  "George  Shattuck,"  trad- 
ing between  Halifax  and  St.  Pierre  and  other  ports  in  the 
Dominion.    She  was  owned  by  the  defendant  company,  the 
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plaintiff  being  one  of  the  largest  shareholders  of  the  com- J"risi"u- 
pany.     Plaintiff's  contract  was  that  he  was  to  supply  the     .renerallv 
ship  with  men  and  provisions  for  the  passengers  and  crew,  Witnesses' 
and  sail  her  as  commander  for  $900  a  month,  afterwards  ^^^'"^  i'l 
increased  to  $950.    The  ship  had  been  originally  accustomed 
to  remain  at  St.  Pierre  forty-eight  hours,  but  the  time  was 
afterwards  lengthened  to  sixty  hours  by  the  company,  yet 
the  plaintiff  insisted  on  remaining  only  forty-eight  hours, 
against  the  express  directions  of  the  company's  agents  at 
St.  Pierre,  and  was  otherwise  disobedient  to  the  agents,  in 
consequence  of  Avhich  he  was,  on  the  22nd  May,  without 
prior  notice,  dismissed  from  the  service  of  the  company. 
The  case  was  tried  before  Sir  William  Young,  C.J.,  with- 
out a  jury,  who,  considering  that  the  plaintiff  was  not  a 
master  in  the  ordinary  sense,  held  that  he  had  been  wrong- 
fully dismissed   and   found  a  verdict   in   his   favour   for 
$2,000.     A  rule  nisi  was  made  absolute  by  the  full  Court 
for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held, 
1st.  That  even  if  the  dismissal  had  been  wrongful,  the  dam- 
ages were  excessive,  and  the  case  should  go  back  for  a  new 
trial  on  this  ground. 

Grassett  v.  Carter,  10  Can.  S.C.R.  105. 

Held,  where  there  is  a  direct  conflict  of  testimony,  the 
finding  of  the  judge  at  the  trial  must  be  regarded  as  deci- 
sive, and  should  not  be  overturned  in  appeal  by  a  court 
which  has  not  had  the  advantage  of  seeing  the  witnesses 
and  observing  their  demeanour  while  under  examination. 

Parker  v.  Montreal  City  Passenger  Ely.  Co..  Cout.  Dig. 
96    (1885). 

The  plaintiff  who  was  thrown  out  of  a  waggon,  sustain- 
ing injuries,  brought  action  for  negligence  owing  to 
improper  construction  and  bad  order  of  the  company's 
track.  Torrance,  J.,  found  that  the  track  was  in  bad  order, 
the  switch  three  inches  above  the  level  of  the  road,  contrary 
to  law,  and  that  this  caused  the  accident  without  any  fault 
on  the  part  of  the  plaintiff,  whose  damages  he  assessed  at 
$2,500.  The  Queen's  Bench  reversed  this  judgment,  being 
of  opinion  that  the  rails,  as  well  as  the  part  of  the  road- 
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Juriapru-       way  the  company  was  bound  to  maintain,  were  lawful  and 

"•ene'raUy.     Sufficient;  that  the  company  was  not  at  fault,  and  that  the 

Witnesses      plaintiff  had  not  exercised  necessary  caution   and   prud- 

heard  in        gjj^g   jjjjj   might   by   reason,   caution   and   prudence   have 

"^""^  ■  avoided  the  accident.     Held,  that  as  the  questions  to  be 

decided  were  purely  matters  of  fact,  the  judgment  of  the 

court  of  first   instance   should   not   have  been   disturbed. 

Strong,  J.,  dissented  on  the  ground  that  the  judgment  of 

the  Court  of  Queen's  Bench  on  the  facts  was  correct. 

( The  Privy  Council  refused  leave  to  appeal,  as  the  find- 
ings of  fact  should  not  have  been  disturbed.) 

Arpin  v.  The  Queen,  14  Can.  S.C.R.  736. 

Where  a  judgment  appealed  from  is  founded  wholly 
upon  questions  of  fact  the  Supreme  Court  of  Canada  will 
not  reverse  it  unless  convinced  beyond  all  reasonable  doubt, 
that  such  judgment  is  clearly  erroneous.  The  provisions 
of  the  Supreme  and  Exchequer  Courts  Act  relating  to 
appeals  from  the  Province  of  Quebec  apply  to  cases  insti- 
tuted under  the  Quebec  Petition  of  Right  Act.  McGreevy 
V.  The  Queen,  14  Can.  S.C.R.  735,  followed. 

Welland  Election  Case,  German  v.  Rothery,  20  Can. 
S.C.R.   376. 

On  a  charge  that  api)ellant  had  been  guilty  personally 
of  a  corrupt  practice  by  promising  to  W.  to  endeavour  to 
procure  him  a  situation  in  order  to.  induce  him  to  vote,  and 
that  such  promise  was  subsequently  carried  into  effect,  the 
trial  judges  held  on  the  evidence  that  the  charge  had  been 
proved.  The  promise  was  charged  as  having  been  made 
in  Thorold  on  28th  February,  1891.  It  was  proved  that  W. 
some  time  before  the  trial  made  a  declaration  upon  which 
the  charge  was  based,  at  the  instance  of  the  solicitor  for 
petitioner,  and  had  got  for  such  declaration  employment 
in  Montreal  from  the  C.P.R.  Co.  until  the  trial  took  place 
and  W.  swore  that  the  promise  had  been  made  on  17th 
February.  0.  (appellant),  although  denying  the  charge, 
admitted  in  his  examination  that  he  intimated  to  W.  that 
he  would  assist  him,  and  there  was  evidence  that  after  the 
election  0.  wrote  to  W.  and  did  endeavour  to  procure  him 
the  situation,   but   the   letters  were  not  put   in   evidence. 
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having  been  destroyed  by  W.  at  the  request  of  appellant,  ^urispru- 
Eeld,  affirming  the  judgment  appealed  from,  that  as  the  „en^e°?ljv. 
evidence  of  W.  was  in  part  corroborated  by  the  evidence  of  VVitness«s 
appellant,  the  conclusion  by  the  trial  judges  was  not  wrong.  '^^^^  '° 
still  less  so  entirely  erroneous  as  to  justify  the  Court  as  an 
appellate  tribunal  in  reversing  the  decision  of  the  court 
below  on  the  questions  of  fact  involved. 

Town  of  Levis  v.  The  Queen,  21  Can.  S.C.R.  31. 

The  Supreme  Court  will  not  interfere  with  the  award  of 
the  Exchequer  Court  as  to  value  of  land  expropriated  for 
railway  purposes  where  there  is  evidence  to  support  the 
finding  and  it  is  not  clearly  erroneous. 

North  Perth  Election  Case,  Campbell  v.  Grieve,  20  Can. 
S.C.R.  331. 

G.,  a  voter  and  supporter  of  the  respondent,  holding 
a  free  railway  ticket  to  go  to  Listowel  to  vote  and  wanting 
two  dollars  for  his  expenses  while  away  from  home,  asked 
for  the  loan  of  the  money  from  W.,  a  bartender  and  friend. 
W.  not  having  the  money  at  the  time  applied  to  S.,  an 
agent  of  the  respondent,  who  was  present  in  the  room,  for 
the  money,  telling  him  he  wanted  it  to  lend  to  G.,  to  enable 
him  to  go  to  Listowel  to  vote.  S.,  the  agent,  lent  the  money 
to  W.,  who  handed  it  over  to  G.  W.  returned  the  two 
dollars  to  S.  the  day  before  the  trial.  The  judges  at  the 
election  trial  held  that  it  was  a  bond  fide  loan  by  S.  to  W. 
On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  reversing  the  judgment  of  the  court  below,  that 
as  the  decision  of  the  trial  judges  depended  on  the  infer- 
ence drawn  from  the  evidence  their  decision  could  be 
reviewed  in  appeal,  and  that  the  proper  inference  to  be 
drawn  from  the  undisputed  facts  in  the  present  case  was 
that  the  loan  by  S.  to  W.  was  a  mere  colourable  transaction 
by  S.  to  pay  the  travelling  expenses  of  G.  within  the  pro- 
visions of  section  88  of  the  Dominion  Elections  Act  and  a 
corrupt  practice  sufficient  to  avoid  the  election  under  sec- 
tion 91  of  the  said  Act. 

SS.  '"Santanderino"  v.  Vanvert  et  al..  23  Can.  S.C.R. 

■  145.  13th  March,  1893. 
In  an  action  against  the  owners  of  the  "Santanderino"' 
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for  damages  by  collision  with  respondent's  barque,  the 
"Juno,"  through  the  breaking  down  of  the  steering  appar- 
atus, the  local  judge  in  Admiralty  District  for  Nova  Scotia, 
who  w^as  assisted  on  the  trial  by  a  nautical  assessor,  found 
that  the  steering  gear  ^w^as  constructed  on  an  approved 
patent,  and  was  in  good  order  when  the  "Santanderino" 
started  on  her  voyage,  but  that  the  collision  was  due  to 
want  of  prompt  action  by  the  master  and  officers  when  the 
wheel  refused  to  work  (3  Ex.  C.R.  378). 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held, 
Sedgewick  and  King,  JJ.,  dissenting,  that  only  a  question 
of  fact  was  involved,  and  though  it  was  doubtful  if  the 
evidence  was  sufficient  to  warrant  the  finding,  the  decision 
was  not  so  clearly  wrong  as  to  justify  an  appellate  court  in 


reversing 


it. 


Merritt  v.  Hcpcnstal,  25  Can.  S.C.R.  150. 

If  in  a  case  tried  without  a  jury  evidence  has  been 
improperly  admitted,  a  court  of  appeal  may  reject  it  and 
maintain  the  verdict  if  the  remaining  evidence  warrants  it. 


I"  Montreal  Gas  Co.  v.  St.  Laurent, 

'\  City  of  St.  Henri  v.  St.  Laurent,  26  Can.  S.C.R.  176. 

Held,  that  the  Supreme  Court  will  not  interfere  with 
the  amount  of  damages  assessed  by  the  judgment  appealed 
from  if  there  is  evidence  to  support  it. 

Senesac  v.  Central  Vermont  ^ly.,  26  Can.  S.C.R.  641. 

Held,  that  the  jurisprudence  of  the  Court  is  not  to  dis- 
turb judgments  appealed  from  upon  mere  questions  of  fact 
unless  clearly  wrong  or  erroneous. 

Demers  v.  Montreal  Steam  Laundry,  27  Can.  S.C.R.  537. 

The  plaintiff,  appellant,  had  recovered  judgment  in 
the  Superior  Court  against  respondents  for  $500  which 
judgment  was  reversed  by  the  Court  of  Queen's  Bench, 
and  the  action  dismissed.  On  appeal  by  plaintiff  to  the 
Supreme  Court  it  was  held  that  where  a  judgment  upon 
facts  having  been  rendered  by  a  court  of  first  instance  has- 
been  reversed  upon  appeal,  a  higher  court  of  appeal  should 
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not  interfere  with  the  judgment  of  the  court  of  appeal Jurisp™- 
below  unless  clearly  satisfied  that  it  is  erroneous.  ^"nrrally. 

Witnesses 

Lefeunteum  v.  Beaudoin,  28  Can.  S.C.R.  89.  heard  in 

court. 

In  the  estimation  of  the  value  of  evidence  in  ordinary 
cases,  the  testimony  of  a  credible  witness  who  swears  posi- 
tively to  a  fact  should  receive  credit  in  preference  to  that 
of  one  who  testifies  to  a  negative. 

The  evidence  of  witnesses  who  are  near  relatives  or 
whose  interests  are  closely  identified  with  those  of  one  of 
the  parties,  ought  not  to  prevail  in  favour  of  such  party 
against  the  testimony  of  strangers  who  are  disinterested 
witnesses. 

Girouard,  J.,  said:  "We  have  already  decided  {North 
British  v.  Tourville,  25  Can.  S.C.R.  177)  that  we  are  the 
judges  of  the  facts,  and  that  if  the  proof  shews  clearly  that 
the  court  below  has  erred  in  its  application  of  the  facts  the 
duty  of  the  Court  is  to  set  aside  the  judgments  below"; 
and  in  this  case  upon  its  appreciation  of  the  facts  the 
Suprem  Court  reversed  both  courts  below  with  costs. 

Paradis  v.  Limoilou,  30  Can.  S.C.R.  405. 

Held,  that  when  there  does  not  appear  to  have  been 
manifest  error  in  the  findings  of  the  court  below,  they  will 
not  be  disturbed  on  appeal. 

Crawford  v.  Montreal,  30  Can.  S.C.R.  406. 

Where  there  is  direct  contradiction  between  equally 
credible  witnesses  the  evidence  of  those  who  speak  from 
facts  within  their  personal  knowledge  should  be  preferred 
to  that  of  experts  giving  opinions  based  upon  extra  judi- 
cial statements  and  municipal  reports. 

Bell  V.  Vipond,  Cout.  Dig.  102  (1901). 

On  the  merits  in  this  case  the  controversy  rested  upon 
the  fact  whether  or  not  a  ship  had  been  acquired  by  some 
of  the  partners  in  a  commercial  firm  for  the  purposes  of 
the  firm's  business  or  merely  as  a  private  venture.  The 
Court  of  Queen's  Bench  had  reversed  the  trial  court  judg- 
ment, and  held  that  it  belonged  to  the  firm.    As  it  was  not 
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made  clear  that  there  was  error  in  the  judgment  appealed 
from  the  Supreme  Court  of  Canada  dismissed  the  appeal 
with  costs. 

Granby  v.  Menard,  31  Can.  S.C.R.  14. 

The  trial  judge  tried  the  case  without  a  jury  and  heard 
the  evidence  of  the  witnesses.  Held,  that  under  such 
circumstances  when  the  trial  judge  expressly  says  that  he 
believes  certain  witnesses  and  discredits  others,  an  appel- 
late court  should  not  interfere  with  his  judgment. 

The  Queen  v.  Armour,  31  Can.  S.C.R.  499. 

The  trial  judge  having  come  to  a  conclusion  on  the 
question  of  damages  in  an  expropriation  proceeding  where 
a  great  amount  of  evidence  on  both  sides  was  adduced,  the 
Supreme  Court  being  unable  to  say  that  it  was  demon- 
strated in  the  clearest  way  by  reference  to  the  evidence 
that  there  was  error  in  the  judgment  appealed  from,  dis- 
missed the  appeal. 

HameUn  v.  Bannerman,  31  Can.  S.C.R.  534. 

An  objection  as  to  arbitration  and  award  being  a  condi- 
tion precedent  to  an  action  for  damages  which  had  been 
waived  or  abandoned  in  the  Court  of  Queen's  Bench  can- 
not be  invoked  on  an  appeal  to  the  Supreme  Court.  On  a 
cross-appeal  the  Supreme  Court  refused  to  interfere  with 
the  amount  awarded  for  damages  in  the  court  below  upon 
its  appreciation  of  contradictory  evidence. 

Schr.  Reliance  v.  Conwell,  31  Can.  S.C.R.  653. 

In  an  action  claiming  compensation  for  loss  of  the  fish- 
ing schooner  "Carrie  E.  Sayward"  by  being  run  into  and 
sunk  while  at  anchor  by  the  "Reliance,"  the  decision 
mainly  depended  on  whether  or  not  the  lights  on  the  lost 
schooner  were  burning  as  the  admiralty  rules  required  at 
the  time  of  the  accident.  The  local  judge  gave  judgment 
against  the  "Reliance."  Held,  that  though  the  evidence 
given  was  contradictory,  it  was  amply  sufficient  to  justify 
the  said  judgment  which  should  not  therefore  be  disturbed 
on  appeal.     Santanderino  v.  Vanvert,  23  Can.  S.C.R.  145, 


SUPREME    COURT   ACT.  307 

and  The  Village  of  Granhy  v.  Menard,  31  Can.  S.C.R.  14,Jurispru- 

foUowed.  generally. 

Witnesses 
Dempster  v.  Lewis,  33  Can.  S.C.R.  292.  heard  in 

Although  the  trial  judge  in  his  judgment  distinctly  said  °°"''^' 
that  he  gave  credit  to  the  evidence  of  the  defendant, 
yet  the  Court  of  Appeal  reversed  the  trial  judge  and  the 
Supreme  Court  affirmed  this  judgment.  Girouard,  J., 
dissenting,  held  that  the  case  was  governed  by  Granhy  v. 
Menard,  31  Can.  S.C.R.  14. 

Massawippi  Valley  My.  Co.  v.  Beed,  33  Can.  S.C.R.  457. 

On  questions  of  law,  the  judgment  appealed  from  was 
reversed,  Davies,  J.,  duhitante,  but  the  findings  on  con- 
flicting testimony,  in  respect  of  damages,  by  the  trial  judge 
were  not  disturbed  on  the  appeal. 

Where  the  trial  judge  has  not  seen  or  heard  the  witnesses. 

Russell  V.  Lefrancois,  8  Can.  S.C.R.  335. 

It  is  the  duty  of  an  appellate  court  to  review  the  con- 
clusion arrived  at  by  courts  whose  judgments  are  appealed 
from  upon  the  question  of  fact  when  such  judgments  do  not 
turn  upon  the  credibility'  of  any  of  the  witnesses,  but  upon 
the  proper  inference  to  be  drawn  from  all  the  evidence  in 
the  case.  In  this  case  the  trial  judge  did  not  personally  hear 
all  the  witnesses,  their  evidence  being  given  at  enquete. 

Malzard  v.  Hart,  27  Can.  S.C.R.  510. 

Held,  that  where  the  witnesses  have  not  been  heard  in 
the  presence  of  the  judge,  but  their  depositions  were  taken 
before  a  commissioner,  a  court  of  appeal  may  deal  with  the 
evidence  more  fully  than  if  the  trial  judge  had  heard  it 
or  there  had  been  a  finding  of  fact  by  a  jury,  and  may 
reverse  the  finding  of  the  trial  court  if  such  evidence  war- 
rants it. 

New  trial  generally. 

Domville  v.  Cameron,  Cout.  Dig.  122  (1880). 

Appeal  from  a  judgment  of  the  Supreme  Court  of  New 
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Jiirispru-  BruDswick,  making  absolute  a  rule  to  set  aside  a  verdict 
ceiierailv.  ^'^^  ^^^^  defendants,   and  for  a  new  trial,  on  the  several 

New  trials."  grounds  of  improper  reception  of  evidence,  misdirection, 
and  because  the  verdict  was  against  the  weight  of  evidence. 
Held,  that  the  court  below  having  proceeded  as  well  on  the 
ground  that  the  verdict  was  against  the  preponderance 
of  the  evidence  as  on  the  law,  the  appeal  came  within  sec- 
tion 22  of  the  Supreme  Court  Act,  and  would  not  lie. 
Appeal  quashed  for  want  of  jurisdiction,  but  without  costs, 
the  appeal  having  been  heard  ex  parte,  the  respondent  not 
appearing. 

Jones  V.  De  Wolff,  Cout.  Dig.  995  (1884). 

Where  the  rule  had  been  taken  out  for  a  new  trial  only, 
the  Supreme  Court  refused  to  make  an  order  for  nonsuit 
or  that  verdict  for  the  defendant  should  be  entered,  but 
merely  affirmed  the  rule. 

C.  P.  E.  V.  Lawson,  Cout.  Dig.  74  (1885). 

A  rule  was  discharged  so  far  as  it  asked  a  nonsuit,  but 
was  made  absolute  for  a  new  trial.  Held,  on  an  appeal  by 
defendant  that  although  the  plaintiff  was  entitled  to 
recover,  yet,  as  he  had  not  appealed  from  the  order  for  a 
new  trial,  the  rule  should  be  affirmed  and  the  appeal  dis- 
missed with  costs. 

Halifax  Street  Bailway  Co.  v.  Joyce,  17  Can.  S.C.R.  709. 

Section  24  {d)  of  the  Supreme  Court  Act,  R.S.C.  c. 
135,  allowing  an  appeal  "from  the  judgment  on  a  motion 
for  a  new  trial  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law,"  is  applicable  to  jury  cases  only. 
Gwynne,  J.,  duhitante. 

Scott  V.  The  Bank  of  New  Brunswick,  21  Can.  S.C.R.  30. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New 
Brunswick  setting  aside  a  verdict  for  the  plaintiff  and 
ordering  a  new  trial. 

The  action  was  brought  to  recover  from  the  Bank  of 
New  Brunswick  the  amount  of  a  special  deposit  by  the 
plaintiff,  and  the  defence  was  that  such  amount  had  been 
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already  paid  to  an  agent  of  the  plaintiff  who  had  endorsed  Jurispru- 
plaintiff's  name  upon  and  given  up  the  deposit  receipt,     generally 
As  against  this   defence   it  was   contended  that  no  such  Xe\v  trials, 
authority  was  given  to  the  agent  and  that  plaintiff's  name 
had  been  forged  on  the  receipt.     The  jury  found  the  facts 
in  favour  of  this  contention,  and  plaintiff'  obtained  a  ver- 
dict which  was  set  aside  by  the  full  Court  and  a  new  trial 
ordered.     Plaintiff  sought  to  appeal. 

The  Court  Held,  that  a  new  trial  having  been  ordered  to 
try  certain  questions  of  fact  in  the  case,  such  order  should 
not  be  interfered  with  by  an  appellate  court. 

C.P.R.  v.  Cobban,  22  Can.  S.C.R.  132. 

This  action  was  brought  on  for  trial  before  Mr.  Justice 
Street  and  a  jury.  The  only  question  left  to  the  jury  was 
that  of  negligence  upon  which  they  failed  to  agree,  the 
learned  judge  stating  that  if  there  were  any  other  questions 
to  be  decided  he  would  decide  them  himself.  There  was  a 
general  understanding  before  the  jury  returned  their  ver- 
dict that  other  questions  in  the  case  would  be  argued  before 
the  trial  judge  at  a  subsequent  time.  During  the  trial 
counsel  for  the  defendants  made  a  motion  for  a  nonsuit 
which  Avas  informally  dismissed.  No  further  argument 
took  place  before  the  trial  judge  and  the  defendants  moved 
before  the  Divisional  Court  by  way  of  appeal  from  ]\Ir. 
Justice  Street's  decision  refusing  a  nonsuit,  and  for  an 
order  that  the  action  be  dismissed  on  the  grounds  princi- 
pally that  there  was  no  evidence  of  negligence  and  that  the 
relief  pleaded  was  of  itself  a  complete  bar  to  the  action. 
Before  the  hearing  of  the  appeal  the  pleadings  were 
amended  by  an  order  made  in  Chambers.  The  Divisional 
Court  ordered  the  action  dismissed  upon  the  sole  ground 
that  there  was  no  evidence  of  negligence  to  go  to  the  jury. 
Upon  appeal  to  the  Court  of  Appeal  it  w^as  held  that  the 
Divisional  Court  went  too  far  in  disposing  of  the  case  as 
they  did  before  the  issues  had  been  passed  upon  and  con- 
sidered by  the  trial  judge  or  the  jury. 

Upon  appeal  to  the  Supreme  Court,  Held,  that  the  case 
had  never  been  tried  and  that  the  issues  of  fact  had  never 
been  passed  upon  either  by  the  jury  or  the  judge  and  that 
the  appeal  should  be  dismissed. 
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Jurispru-  Held,  further,  that  the  judgment  appealed  from  was 

ffenTrally     ^*^*  ^  f^noX  judgment  and  it  was  questionable  whether  an 
New  trials,    appeal  lay  to  the  Supreme  Court  on  the  facts  of  the  case 
from  the  judgment  of  the  Court  of  Appeal. 

Hesse  v.  Saint  John  Railway,  30  Can.  S.C.R.  218. 

In  this  case  plaintiff  recovered  a  verdict  for  $25,000 
damages  and  appealed  to  the  Supreme  Court  from  an  order 
of  the  Supreme  Court  of  New  Brunswick  granting  a  new 
trial.  This  Court  dismissed  the  appeal,  but  limited  the 
new  trial  to  the  assessment  of  damages,  the  finding  as  to 
liability  of  defendants  not  to  be  interfered  with. 

Green  v.  Miller,  33  Can.  S.C.R.  193. 

Held,  that  as  the  defendant  had  asked  for  a  new  trial 
only  in  the  court  below  the  Supreme  Court  could  not  under 
the  Nova  Scotia  Act  order  judgment  to  be  entered  for  him 
in  the  action,  but  could  only  direct  that  a  new  trial  be  had 
between  the  parties. 

Point  not  taken  in  court  below. 

Gray  v.  Richford,  2  Can.  S.C.R.  431. 

An  appellate  court  cannot  refuse  to  entertain  a  ques- 
tion as  to  the  effect  of  a  deed  given  in  evidence,  on  the 
ground  that  it  was  not  raised  at  the  trial  nor  in  term. 
Oakes  v.  Turquand,  L.R.  2  E.  &  I.  App.  325,  referred  to 
by  Strong,  J.  Judgment  appealed  from  (I  Ont.  App.  R. 
112)  reversed. 

Montreal  Loan  c&  Mortgage   Co.  v.   Fauteux,   3   Can. 

S.C.R.  411. 
Lionais  v.  Molsons  Bank,  10  Can.  S.C.R.  526. 

Documents  which  have  not  been  proved  nor  produced  at 
the  trial  cannot  be  relied  on  or  made  part  of  the  case  in 
appeal. 

The  South-West  Boom  Co.  v.  McMillan,  3  Can.  S.C.R. 

700. 
D.  McM.,  the  respondent,  sued  S.  W.  B.  Co.,  the  appel- 
lants, to  recover  damages  alleged  to  have  been  sustained 
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by  reason  of  the  obstruction  of  the  River  Miramichi  byJ"iispru- 
appellant's  booms.     The  pleas  were  not  guilty,  and  leave  „^nerally 
and  license.     On  the  trial  counsel  proposed  to  add  a  plea,  Point  not 
that  the  wrong  complained  of  was  occasioned  by  extra-  taken 
ordinary  freshet.     The  counsel  for  the  respondent  objected    ^  ^^' 
on  the  ground  that  such  plea  might  have  been  demurred  to. 
The   learned   judge   refused   the   application,    because   he 
intended  to  admit  the  evidence  under  the  plea  of  not  guilty. 
On  appeal,  counsel  for  the  appellants  contended  that  the 
obstruction  complained  of  was  justified  under  the  statute 
17  V.  c.  10    (N.B.),  incorporating  the  South- West  Boom 
Company. 

Held,  that  the  appellants,  not  having  put  in  a  plea  of 
justification  under  the  statute,  or  applied  to  the  Supreme 
Court  of  New  Brunswick  in  hanco  for  leave  to  amend 
their  pleas,  could  not  rely  on  that  ground  before  this  Court 
to  reverse  the  decision  of  the  court  below. 

Western  Counties  Rly.  Co.  v.  Windsor  &  Annapolis  Ely. 
Co.,  6th  February,  1879. 

A  point  raised  at  the  hearing  not  in  factum,  and  coun- 
sel for  respondent  therefore  objects  that  he  is  not  prepared 
to  argue  it.    The  Court  adjourns  hearing  for  a  week. 

Fuller  V.  Ames,  Cout.  Dig.  119  (1880). 

Technical  objection  not  taken  in  the  court  below,  can- 
not be  allowed  to  prevail  in  appeal,  following  the  rule  of  the 
Privy  Council.    Per  Taschereau,  J. 

Dorian  v.  Crowley.    17th  May,  1886. 

Held,  that  although  the  objection  that  the  right  of  action 
has  been  prescribed  is  taken  for  the  first  time  on  the 
argument  in  appeal,  the  Court  is  bound  to  entertain  it  and 
give  effect  to  it  if  properly  raised. 

Appeal  allowed  but  without  costs  in  any  of  the  courts. 

L'Union  St.  Joseph  de  Montreal  v.  Lapierre,  4  Can. 
S.C.R.  164. 

L.  was  expelled  from  membership  in  L'U.  St.  J.,  an 
incorporated  benefit  society,  for  being  in  default  to  pay  six 


taken 
below. 
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Jurispni-       months'  contributions.    Article  20  of  the  society's  by-laws, 
•^eiKMally  section  5,  provides  that  "When  a  member  shall  have  neg- 

Point  not  lected  during  six  months  to  pay  his  contributions,  or  the 
entire  amount  of  his  entrance  fee,  the  society  may  erase 
his  name  from  the  list  of  members,  and  he  shall  then  no 
longer  form  part  of  the  society;  for  that  purpose,  at  every 
general  and  regular  meeting,  it  is  the  duty  of  the  collector- 
treasurers  to  make  known  the  names  of  those  who  are 
indebted  in  six  months'  contributions,  or  in  a  balance  of 
their  entrance  fees,  and  then  any  one  may  move  that  such 
members  be  struck  off  from  the  list  of  members  of  the 
society."  L.  brought  a  suit  under  the  shape  of  a  petition, 
praying  that  writ  of  mandamus  should  issue,  enjoining 
the  company  to  re-instate  him  in  his  rights  and  privileges 
as  a  member  of  the  society:  1.  On  the  ground  that  he  had 
not  been  put  en  demeure  in  any  way ;  and  that  no  statement 
or  notice  had  been  given  him  of  the  amount  of  his  indebted- 
ness. 2.  On  the  ground  that  many  other  members  of  the 
society  were  in  arrears  for  similar  periods,  and  that  it 
was  not  competent  for  the  society  to  make  any  distinction 
amongst  those  in  arrear.  3.  On  the  ground  that  no  motion 
was  made  at  any  regular  meeting. 

The  Court  of  Queen's  Bench  for  L.  C.  (appeal  side) 
held  that  L.  should  have  had  "prior  notice"  of  the  pro- 
ceedings to  be  taken  with  a  view  to  his  expulsion. 

Held,  on  appeal,  that  as  L.  did  not  raise  by  his  plead- 
ings the  want  of  "prior  notice,"  or  make  it  a  part  of  his 
case  in  the  court  below,  he  could  not  do  so  in  appeal. 

Per  Taschereau  and  Gwynne,  JJ. — A  member  of  that 
society,  who  admits  that  he  is  in  arrear  for  six  months' 
contributions,  is  not  entitled  to  "prior  notice"  before  he 
can  be  expelled  for  non-payment  of  dues. 

Oakes  v.  The  City  of  Halifax,  4  Can.  S.C.R.  640. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  that  in  Nova  Scotia,  where  the  rule  nisi  to  set 
aside  an  award  specifies  certain  grounds  of  objection,  and 
no  new  grounds  are  added  by  way  of  amendment  in  the 
court  below,  no  other  ground  of  objection  to  the  award  can 
be  raised  on  appeal. 
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McGreevij  v.  McCarron,  18th  June,  1883.  Jurispru- 

dence 

An  action  for  $37,000  which  the  respondents  claimed     generally. 
were  due  them  for  balance  on  a  sum  of  $103,213.96,  amount    'taken 
of  work  performed  under  contract  between  appellant  and     below, 
respondents,  and  extra  work  agreed  to  between  respondents 
and  appellants. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the 
Court  of  Queen's  Bench  for  Lower  Canada,  Held,  Tas- 
chereau,  J.,  delivering  the  judgment  of  the  Court,  1.  The 
contention  on  the  part  of  the  respondents  that  the  faits  et 
articles  submitted  to  the  appellant  should  be  taken  pro 
confessis,  because  the  answers  thereto  were  not  direct, 
categorical  and  precise  (art.  229  C.C.P.),  was  not  open  to 
the  respondents,  as  they  had  failed  to  make  a  motion  to  that 
effect  in  the  court  of  first  instance.  The  case  of  McGrecvy 
V.  Paille,  5  Leg.  News  95,  confirmed  by  Supreme  Court,  was 
not  in  point  as  a  motion  had  been  regularly  made  and 
granted  in  the  Superior  Court.  Nor  has  Dovglas  v.  Ritchie, 
18  L.C.  Jur.  274,  any  application.  There  the  defendant 
made  default  and  had  not  answered  the  faits  et  articles 
at  all.  Here  the  defendant  had  answered,  and  if  plain- 
tiffs desired  to  have  the  answers  set  aside,  it  must  be  by 
motion. 

Woodworth  V.  Dickie,  14  Can.  S.C.R.  734. 

In  an  action  on  a  bail  bond  the  defence  was  that  it  had 
been  altered  after  execution,  and  that  it  was  not  in  the 
form  required  by  the  statute. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia  (19  N.S.  Rep.  96),  that  the  defendant  having 
refused  to  call  the  attesting  witness  to  the  bond,  who  was 
their  counsel  in  the  case,  the  defence  as  to  the  alteration, 
alleged  to  be  in  the  attestation  clause,  could  not  succeed. 

Held,  also,  that  the  objection  as  to  the  form  of  the  bond 
being  merely  technical  and  unmeritorious,  could  not  be 
taken  for  the  first  time  before  this  Court. 

Exchange  Bank  of  Canada  v.  Gilnian,  17  Can.  S.C.R. 
108. 

The  Exchange  Bank  of  Canada,  in  an  action  instituted 
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by  them  against  G.,  filed  a  withdrawal  of  a  part  of  their 
demand  in  open  court  reserving  their  right  to  institute  a 
subsequent  action  for  the  amount  so  withdrawn.  The 
Court  acted  on  this  retraxit,  and  gave  judgment  for  the 
balance.  This  judgment  was  not  appealed  from.  In  a  sub- 
sequent action  for  the  amount  so  reserved. 

Held,  reversing  the  judgment  of  the  court  below,  Four- 
nier,  J.,  dissenting,  that  the  provisions  of  article  451,  C.C.P. 
are  applicable  to  a  withdrawal  made  outside,  and  without 
the  interference  of,  the  Court  and  cannot  affect  the  validity 
of  a  withdrav/al  made  in  open  court  and  with  its  per- 
mission. 

2.  That  it  was  too  late  in  the  second  action  to  question 
the  validity  of  the  retraxit  upon  which  the  Court  had  in 
the  first  action  acted  and  rendered  a  judgment  which  was 
final  and  conclusive. 

A  document  not  proved  at  the  trial  but  relied  on  in  the 
Court  of  Queen's  Bench  for  the  first  time  cannot  be  relied 
on  or  made  a  part  of  the  case  in  appeal.  Montreal  L.  &  M. 
Co.  V.  Fauteux,  3  Can.  S.C.R.  411,  and  Lionais  v.  Molsons 
Bank,  10  Can.  S.C.R.  526,  followed. 

Ve7iner  v.  Sun  Life  Ins.  Co.,  17  Can.  S.C.R.  394. 

It  is  too  late  to  raise  an  objection  for  the  first  time  on 
the  argument  before  the  Supreme  Court  that  the  legal 
representatives  of  the  assured  were  not  made  parties  to  an 
action  on  a  policy  of  life  insurance. 

The  Canadian  Pacific  Eailway  Co.  v.  Robinson,  19  Can. 
S.C.R.  292. 

The  husband  of  respondent  was  injured  while  engaged 
in  his  duties  as  appellants'  employee,  and  the  injury 
resulted  in  his  death  about  fifteen  months  afterwards.  No 
indemnity  having  been  claimed  during  the  life-time  of  the 
husband,  the  widow,  acting  for  herself  as  well  as  in  the 
capacity  of  executrix  for  her  minor  child,  brought  an 
action  for  compensation  within  one  year  after  his  death. 

Held,  reversing  the  judgment  of  the  Superior  Court, 
and  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  (Fournier,  J.,  dissenting),  1.  That  the  respondent's 
right  of  action  under  article  1056,  C.C,  depends  not  only 


SUPREME    COURT   ACT.  315 

upon  the  character  of  the  act  from  which  death  ensued,  Jurispm- 
but  upon  the  condition  of  the  decedent's  claim  at  the  time  g-enerally. 
of  his  death,  and  if  the  claim  was  in  such  a  shape  that  he  Point  not 
could  not  then  have  enforced  it,  had  death  not  ensued,  the  tajcen 
article  of  the  code  does  not  give  a  right  of  action,  and 
creates  no  liability  whatever  on  the  person  inflicting  the 
injury. 

2.  That  as  it  appeared  on  the  record  that  the  plaintiff 
had  no  right  of  action,  the  Court  would  grant  the  defend- 
ant's motion  for  judgment  non  obstante  veredicto.  Article 
433,  C.P.C. 

3.  That  at  the  time  of  the  death  of  the  respondent's 
husband  all  right  of  action  was  prescribed  under  article 
2262,  CO.,  and  that  this  prescription  is  one  to  which  the 
tribunals  are  bound  to  give  effect  although  not  pleaded. 
Articles  2267  and  2188,  C.C. 

(The  judgment  in  this  case  was  reversed  by  the  Judi- 
cial Committee  of  the  Privy  Council.— See  [1892]  A.C. 
481.)     Cf.  The  Queen  v.  Grenier,  30  Can.  S.C.R.  42. 

Mylius  V.  Jackson,  23  Can.  S.C.R.  485. 

An  objection  to  the  insufficiency  of  a  traverse  in  a  plead- 
ing will  not  be  entertained  when  taken  for  the  first  time 
on  appeal,  the  issue  having  been  tried  on  the  assumption 
that  the  traverse  was  sufficient. 

Gorman  v.  Dixon,  26  Can.  S.C.R.  87. 

In  this  case  as  a  matter  of  strict  pleading  the  plaintiff 
should  have  raised  by  a  replication  an  answer  to  one  of 
the  defendant's  pleas,  but  evidence  was  given  as  if  such 
replication  was  on  the  record.  An  objection  having  been 
taken  in  the  Supreme  Court  founded  upon  this  question  of 
pleading,  the  Court  held  that  an  appellate  court  would 
not  give  effect  to  a  merely  technical  ground  of  appeal 
against  the  merits  and  when  there  had  been  no  surprise  or 
disadvantage  to  the  appellant. 

Sherhrooke  Street  Rly.   Co.  v.   Kerr,  Cout.   Dig.   994 

(1899). 
The  action  was  for  damages  from  injuries  to  a  motor- 
man   through   a   collision   of  his   car  with   a  special   car 
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returning  to  the  car  barns  at  unusual  speed  on  the  wrong 
track.  A  verdict  was  entered  for  the  plaintiff  on  the  find- 
ings of  the  jury,  and  on  appeal  to  the  Court  of  Review 
defendant  objected  (1)  that  plaintiff  had  not  denied 
charge  in  the  statement  of  defence  that  the  accident  had 
been  caused  by  his  fault;  (2)  that  there  was  misdirection 
by  the  trial  judge  telling  the  jury  that  the  plaintiff  could 
succeed  even  if  he  had  himself  been  negligent  if  they 
thought  such  negligence  had  not  caused  the  accident;  (3) 
that  it  had  not  been  alleged  that  the  car  which  came  in 
collision  with  that  of  the  plaintiff  had  no  right  to  be  in  the 
place  where  it  was  at  the  time;  (4)  that  since  the  trial, 
defendant  had  discovered  that  plaintiff  had  stated  his  age 
at  47  years  instead  of  45  years;  and  (5)  that  the  verdict 
was  against  the  weight  of  evidence.  Langelier,  J.,  in 
delivering  the  judgment  appealed  from,  Held,  amongst 
other  things,  that  objection  to  the  pleadings  came  too  late, 
after  the  necessary  proof  had  been  made  and  an  amend- 
ment permitted.  The  Supreme  Court  affirmed  the  judg- 
ment appealed  from  for  the  reasons  stated  by  Mr.  Justice 
Langelieir. 

The  Queen  v.  Poirier,  30  Can.  S.C.R.  36. 

Where  issues  have  been  joined  in  a  suit  and  judgment 
rendered  upon  pleadings  admitting  and  relying  upon  a 
written  instrument,  an  objection  to  the  validity  of  the 
instrument  taken  for  the  first  time  on  an  appeal  to  the 
Supreme  Court  comes  too  late  and  cannot  be  entertained. 

Sandon  Water  Works  v.  White,  30  Can.  S.C.R.  309. 

In  this  case "  the  plaintiffs,  in  their  reply,  set  up  a 
failure  of  defendants  to  comply  with  certain  conditions 
precedent,  but  did  not  set  up  another  condition  precedent 
upon  which  the  judgment  appealed  from  proceeded,  though 
it  was  not  referred  to  at  the  trial.  Held,  that  the  plain- 
tiffs need  not  have  replied  as  they  did,  but  having  done 
so  without  setting  up  the  condition  specially  relied  upon 
in  appeal,  thereby  possibly  misleading  the  defendants,  they 
were  properly  punished  by  the  court  below  by  being 
deprived  of  their  costs  in  appeal. 
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City  of  Montreal  v.  Belanger,  30  Can.  S.C.R.  574.  Jurispru- 

dence 

Where  an  assessment  roll  covering  a  valuation  of  over     generally, 
half  a  million  dollars  has  been,   after  contestation,  ^i'^ly  ^"takeT *^ 
confirmed,   a  ratepayer  cannot  be  permitted  to  raise  the     below, 
objection,  upon  an  application  to  quash  the  roll,  that  his 
property  was  assessed  for  a  comparatively  trivial  amount 
over  its  proper  value,  when  he  had  failed  to  urge  that 
objection  before  the  Board  of  Revisors. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

In  an  action  for  bodily  injuries  where  the  extinction  of 
the  right  of  action  by  prescription  was  not  pleaded  or 
raised  in  the  courts  below  and  upon  an  appeal  the  prescrip- 
tion was  judicially  noticed  and  the  action  dismissed,  the 
appeal  was  allowed  without  costs. 

City  of  Montreal  v.  Hogan,  31  Can.  S.C.R.  1. 

On  hearing  of  appeal  objection  was  taken  for  the  first 
time  to  the  sufficiency  of  plaintiff's  title,  whereupon  he 
tendered  a  supplementary  deed  to  him  of  the  lands  in  ques- 
tion. Held,  following  Exchange  Bank  of  Canada  v.  Gil- 
ma7i,  17  Can.  S.C.R.  108,  that  the  Court  must  refuse  to 
receive  the  document  as  fresh  evidence  cannot  be  admitted 
upon  appeal.  Held,  also,  that  defendant  could  not  raise 
the  question  as  to  the  sufficiency  of  the  plaintiff's  title,  for 
the  first  time  on  appeal.  The  allegations  and  conclusions 
of  the  declaration  were  deficient  and  the  Court  under  sec- 
tion 63  of  the  Supreme  &  Exchequer  Courts  Act,  ordered 
all  necessary  amendments  to  be  made  thereto  for  the  pur- 
pose of  determining  the  real  controversy  between  the 
parties  as  disclosed  by  the  pleadings  and  evidence.  Piche 
V.  City  of  Quebec,  Cass.  Dig.  (2  ed.)  497;  Gorman  v.  Dixon, 
26  Can.  S.C.R.  87,  followed.  (Under  the  special  circum- 
stances of  the  case  and  improper  actions  of  the  defendant, 
the  plaintiff  was  awarded  costs  in  all  the  courts.  The 
judgment  appealed  from   (Q.R.  8  Q.B.  534)   was  varied.) 

Hamelin  v.  Bannerman,  31  Can.  S.C.R.  534. 

In  the  Supreme  Court  the  defendant  orally  contended 
that    an    arbitration    was    a    condition    precedent    to    the 
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respondent's  action.  No  such  objection  having  been  taken 
in  the  court  below  nor  in  the  appellant's  factum  in  the 
Supreme  Court,  Held,  that  this  objection  could  not  now  be 
raised. 

McEelvey  v.  LeRoi  Mfg.  Co.,  32  Can.  S.C.R.  664. 

Questions  of  law  appearing  upon  the  record,  but  not 
raised  in  the  courts  below  may  be  relied  upon  for  the  first 
time  in  an  appeal  to  the  Supreme  Court  where  no  evidence 
in  rebuttal  could  have  been  brought  to  effect  them  had  they 
been  taken  at  the  trial. 

HosJcing  v.  LeRoi  No.  2  {Limited),  Cout.  Dig.  1129 
(1903). 

On  the  hearing  of  the  appeal,  counsel  for  appellant  sug- 
gested a  question  for  argument  which  was  pertinent  to 
the  issues,  but  had  not  been  taken  in  the  factum  nor  raised 
in  the  courts  below.  He  was  permitted  to  argue  the  ques- 
tion on  the  understanding  that  both  parties  would  be  per- 
mitted to  file  supplementary  factums  on  the  points  raised 
after  the  hearing  closed.  Counsel  for  respondent  made  no 
objections  to  arguing  the  new  points  on  the  terms  settled. 

Chamhly  Manfadurind  Co.  v.  Willet,  34  Can.  S.C.R. 
502. 

The  defendant  (appellant)  acquiesced  in  the  judgment 
at  trial  in  favour  of  plaintiff  by  the  construction  of  certain 
works.  On  appeal  by  the  defendants  to  the  Court  of  King's 
Bench  this  ground  against  the  appeal  was  not  taken  by  the 
respondent  by  exception  in  accordance  with  article  1220 
of  the  Code  of  Procedure.  Held,  that  it  was  too  late  for 
the  respondent  to  raise  that  point  in  appeal  to  the  Supreme 
Court  and  a  motion  to  quash  was  dismissed. 

Gervais  v.  McCarthy,  35  Can.  S.C.R.  14. 

Held,  that  the  prohibition  of  parol  testimony  in  certain 
cases  by  the  Civil  Code  of  Quebec  is  not  a  rule  of  public 
order  which  must  be  judicially  noticed  and  where  such  evi- 
dence has  been  improperly  admitted  at  the  trial  without 
objection,  the  adverse  party  cannot  take  objection  to  the 
irregularity  on  appeal. 
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Miller  v.  Robertson,  35  Can.  S.C.R.  80.  Jurispru- 

dence 

Upon  a  bill  in  equity  claiming  an  injunction  to  restrain  generally, 
sale  of  lands  the  question  of  title  was  referred  to  the  com-  °t"keT 
mon  law  side,  and  resulted  in  a  judgment  for  the  plaintiff,  below. 
From  this  judgment  in  ejectment  an  appeal  was  taken  to 
the  Supreme  Court  of  the  province  where  the  judgment 
was  sustained.  The  judge  in  equity  then  made  a  final 
decree  in  equity  declaring  plaintiff  owner  of  the  land, 
whereupon  the  defendant  applied  to  the  Supreme  Court 
for  leave  to  appeal  per  saltum  from  the  judgment  in  equity 
which  was  granted  on  the  ground  that  the  full  Court  below 
had  already  decided  the  matter  in  question  in  the  common 
law  action.  The  respondent  contended  that  by  the  judgment 
in  ejectment  the  question  of  title  was  res  judicata,  the 
appellant  not  having  appealed  from  that  judgment,  and 
that  the  judge  in  equity  was  bound  to  make  the  decree  he 
did  and  follow  the  judgment  of  the  full  Court.  The 
Supreme  Court  reversed  the  judge  in  equity  and  dismissed 
the  bill  of  complaint,  holding  that  no  relief  could  be  had 
in  equity  on  the  facts  of  this  case,  but  without  costs  as  the 
defendant  had  not  by  demurrer  or  otherwise  raised  that 
answer  to  the  plaintiff's  bill. 

Res  judicata — chose  jugee. 

Leger  v.  Fournier,  14  Can.  S.C.R.  314. 

Held,  affirming  the  judgment  of  the  court  below,  where 
the  right  of  redemption  stipulated  by  the  seller  entitled 
him  to  take  back  the  property  sold  within  three  months 
from  the  day  the  purchaser  should  have  finished  a  com- 
pleted house  in  course  of  construction  on  the  property  sold, 
it  was  the  duty  of  the  purchaser  to  notify  the  vendor  of 
the  completion  of  the  house,  and  in  default  of  such  notice, 
the  right  of  redemption  might  be  exercised  after  the  expir- 
ation of  the  three  months. 

There  was  no  chose  jugee  between  the  parties  by  the  dis- 
missal of  a  prior  action  on  the  ground  that  the  time  to 
exercise  the  right  of  redemption  had  not  arrived,  and  the 
conditions  stipulated  had  not  been  complied  with. 
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.rurispru-  Muir  V.  Carter,  16  Can.  S.C.R.  473. 

Jnevally.         Holmcs  V.  Carter,  16  Can.  S.C.R.  473. 

!!!clios^*^^*^*         ^   ^"^^   judgment   setting   aside   an   intervention    to   a 
jugee.  seizure  Of  the  dividends  of  bank  shares  founded  upon  an 

allegation  that  such  dividends  formed  part  of  a  substitution 
is  not  a  res  judicata  as  to  the  corpus  of  said  shares  nor 
as  to  the  dividends  of  other  shares  claimed  under  a  differ- 
ent title. 

Fonseca  v.  Attorney-General  of  Canada,  17  Can.  S.C.R. 
612. 

Per  Gwynne,  J. — There  is  no  sound  reason  why  the 
Government  of  the  Dominion  should  not  be  bound  by  the 
.iudgraent  of  a  court  of  justice  in  a  suit  to  which  the  Attor- 
ney-General, as  representing  the  Government,  was  a  party 
defendant,  equally  as  any  individual  would  be,  if  the 
relief  prayed  by  the  information  is  sought  in  the  same 
interest  and  upon  the  same  grounds  as  were  adjudicated 
upon  by  the  judgment  in  the  former  suit. 

Farwell  v.  The  Queen,  22  Can.  S.C.R.  553. 

In  proceedings  on  an  information  of  intrusion  exhibited 
by  the  Attorney-General  of  Canada  against  the  appellant, 
it  had  been  adjudged  that  the  appellant,  who  claimed  title 
under  a  grant  from  the  Crown  under  the  Great  Seal  of 
British  Columbia,  should  deliver  up  possession  of  certain 
lands  situate  within  the  railway  belt  in  that  province.  The 
Queen  v.  Farwell,  14  Can.  S.C.R.  392. 

The  appellant  having  registered  his  grant  and  taken 
steps  to  procure  an  indefeasible  title  from  the  Registrar  of 
Titles  of  British  Columbia,  thus  preventing  grantees  of  the 
Crown  from  obtaining  a  registered  title,  another  informa- 
tion was  exhibited  by  the  Attorney-General  to  direct  the 
appellant  to  execute  to  the  Crown  in  right  of  Canada  a 
surrender  or  conveyance  of  the  said  lands. 

Held,  that  the  proceedings  on  the  information  of  intru- 
sion did  not  preclude  the  Crown  from  the  further  remedy 
claimed. 

Davies  v.  McMillan,  S.C.  Cas.  306. 

K.  was  a  trader,  and  in  insolvent  circumstances  when 
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he  sold  the  whole  of  his  stock  in  trade  to  D.     At  the  time  Jurispru- 
of  this;  sale  I),  was  aware  that  two  of  D.  's  creditors  had  ^J^nerallv. 
recovered  judgments  against  him.     The  sheriff  afterwards  Res 
seized  the  goods  so  sold,  under  executions  issued  upon  judg-  jndKuta 
ments   subsequently   obtained,   and   upon   an   interpleader  r^gg" 
issue  tried  in  the  County  Court  the  juiy  found  that  K.  had' 
sold  the  goods  with  intent  to  prefer  the  creditors  who  held 
the  prior  judgments,  but  that  D.  had  purchased  in  good 
faith  and  without  knowing  of  such  intention  on  the  part  of 
the  vendor.    Judgment  was  thereupon  entered  against  D.  in 
the  County  Court,  and  the  judgment  was  affirmed  by  the 
Supreme  Court  of  British  Columbia  en  banc. 

In  an  action  afterwards  brought  by  D.  against  the 
sheriff  for  trespass  in  seizing  the  goods  he  obtained  a  ver- 
dict, which  was,  however,  set  aside  by  the  court  en  banc,  a 
majority  of  the  judges  holding  that  the  County  Court 
judgment  was  a  complete  bar  to  the  action. 

On  appeal  to  the  Supreme  Court  of  Canada, 
Held,  reversing  the  judgment  of  the  Supreme  Court  of 
British  Columbia,  that  as  the  evidence  shewed  that  the 
goods  had  been  purchased  in  good  faith  by  D.  for  his  own 
benefit,  the  sale  was  not  void  under  the  statute  respecting 
fraudulent  preferences;  that  the  County  Court  judgment, 
being  a  decision  of  an  inferior  tribunal  of  limited  juris- 
diction, could  not  operate  as  a  bar  in  respect  of  a  cause  of 
action  in  the  Supreme  Court,  beyond  the  jurisdiction  of 
the  County  Court,  and  further,  that  even  if  such  judgment 
could  be  set  up  as  a  bar,  it  ought  to  have  been  specially 
pleaded  by  way  of  estoppel,  by  a  plea  setting  up  in  detail 
all  the  facts  necessary  to  constitute  the  estoppel,  and  that 
from  the  evidence  in  the  case  it  appeared  that  no  such 
estoppel  could  have  been  established.  Taschereau,  J.,  dis- 
sented. 

Stuart  V.  Mott,  23  Can.  S.C.R.  384. 

S.  brought  a  suit  for  performance  of  an  alleged  verbal 
agreement  by  IM.  to  give  him  one-eighth  of  an  interest  of 
his,  jV[. 's  interest  in  a  gold  mine,  but  failed  to  recover  as 
the  court  held  the  alleged  agreement  to  be  within  the 
Statute  of  Frauds.  On  the  hearing  M.  denied  the  agree- 
ment as  alleged,  but  admitted  that  he  had  agreed  to  give  S. 
21 
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one-eighth  of  his  interest  in  the  proceeds  of  the  mine  when 
said,  and  it  having  been  afterwards  sold  S.  brought  another 
action  for  payment  of  such  share  of  the  proceeds. 

Held,  reversing  the  decision  of  the  Supreme  Court  of 
Nova  Scotia,  Fournier  and  Taschereau,  JJ.,  dissenting, 
that  S.  was  not  estopped  by  the  first  judgment  against  him 
from  bringing  another  action. 

Held,  also,  that  the  contract  for  a  share  of  the  proceeds 
was  not  one  for  sale  of  an  interest  in  land  within  the 
Statute  of  Frauds. 


Grant  v.  Maclaren,  23  Can.  S.C.R.  310. 

A  Court  of  Probate  has  no  jurisdiction  over  accounts 
of  trustees  under  a  will,  and  the  passing  of  accounts  con- 
taining items  relating  to  the  duties  of  both  executors  and 
trustees  is  not,  so  far  as  the  latter  are  concerned,  binding 
on  any  other  court,  and  a  Court  of  Equity,  in  a  suit  to 
remove  the  executors  and  trustees,  may  investigate  such 
accounts  again  and  disallow  charges  of  the  trustees  which 
were  passed  by  the  Probate  Court. 

Law  V.  Hansen,  25  Can.  S.C.R.  69. 

A  judgment  of  a  foreign  court  having  the  force  of  res 
judicata  in  the  foreign  country  has  the  like  force  in  Canada. 

Unless  prevented  by  rules  of  pleading  a  foreign  judg- 
ment can  be  made  available  to  bar  a  domestic  action  begun 
before  such  judgment  was  obtained.  The  Delta,  1  P.D. 
393,  distinguished. 

The  combined  effect  of  Orders  24  and  70,  Rule  2,  and 
section  12,  sub-section  7  of  chapter  104  R.S.N.S.  (5  ser.), 
will  permit  this  to  be  done  in  Nova  Scotia. 

Mercier  et  vir.  v.  Barrette,  25  Can.  S.C.R.  94. 

In  an  action  en  homage  between  M.  and  B.  a  surveyor 
was  appointed  by  the  Superior  Court  to  settle  the  line  of 
division  between  the  lands  of  the  respective  parties,  and  his 
report,  indicating  the  position  of  the  boundary  line,  was 
homologated,  and  the  court  directed  that  boundaries  should 
be  placed  at  certain  points  on  said  line.  M.  appealed  from 
that  judgment  to  the  Court  of  Review  claiming  that  the 
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report  gave  B.  more  land  than  he  claimed  and  that  the  line  Jurispru- 
should  follow  the  direction  of  a  fence  between  the  pro-  generally 
perties  that  had  existed  for  over  thirty  years.     The  Court  Res 
of  Review  save  effect  to  this  contention  and  ordered  theJ"^\cata 
boundaries  to  be  placed  according  to  it,  in  which  judgment  jugge. 
both  parties  acquiesced  and  another  surveyor  was  appointed 
to  execute  it.     He  reported  that  he  had  placed  the  bound- 
aries as  directed  by  the  Court  of  Review,  but  that  his 
measurements  shewed  that  the  line  indicated  was  not  in  the 
line  of  the  old  fence  and  his  report  was  rejected  by  the 
Superior  Court.    The  Court  of  Review,  however,  held  that 
the  report  of  the  first  surveyor,  having  been  homologated 
by  the  court,  was  final  as  to  the  location  of  the  fence  and 
that    the    judgment  'had   been    properly    executed.      The 
Court  of  Queen's  Bench  reversed  this  judgment,  set  aside 
the  last  report  and  ordered  the  surveyor  to  place  the  bound- 
aries in  the  true  line  of  the  old  fence. 

Held,  reversing  the  decision  of  the  Court  of  Queen's 
Bench,  that  the  judgment  of  the  Court  of  Review  in  which 
the  parties  acquiesced  was  chose  jugee  between  them  not 
only  that  the  division  line  between  the  properties  must  be 
located  on  the  line  of  the  old  fence,  but  that  such  line  was 
one  starting  at  the  point  indicated  in  the  plan  and  report 
of  the  first  surveyor.  The  Court  of  Review  was  right,  there- 
fore, in  holding  that  the  surveyor  executing  the  judg- 
ment could  do  nothing  else  than  start  his  line  at  the  said 
point. 

Boss  et  al.  v.  The  Queen,  25  Can.  S.C.R.  564. 

The  Intercolonial  Railway  Act  provides  that  no  con- 
tractor for  construction  of  any  part  of  the  road  should 
be  paid  except  on  the  certificate  of  the  engineer,  approved 
by  the  Commissioners,  that  the  work  was  completed  to  his 
satisfaction.  Before  the  suppliant's  work  in  this  case  was 
completed  the  engineer  resigned,  and  another  was  appointed 
to  investigate  and  report  on  the  unsettled  claims.  His 
report  recommended  that  a  certain  sum  should  be  paid  to 
the  contractors. 

Held,  per  Taschereau,  Sedgewick  and  King,  JJ.,  that 
as  the  court  in  McGreevy  v.  The  Queen,  18  Can.  S.C.R. 
371,  had,  under  precisely  the  same  state  of  facts,  held  that 
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the  coutractor  could  not  recover  that  decision  should  be 
followed,  and  the  judgment  of  the  Exchequer  Court  dis- 
missing: the  petition  of  right  affirmed. 

Held,  per  Gwynne,  J.,  that  independently  of  McGreevy 
V.  The  Queen,  the  contractor  could  not  recover  for  want 
of  the  final  certificate. 

Eeld,  per  Strong,  C.J.,  that  as  in  McGreevy  v.  The 
Queen,  a  majority  of  the  judges  were  not  in  accord  on  any 
proposition  of  law  on  which  the  decision  depended,  it  was 
not  an  authority  binding  on  the  Court,  and  on  the  merits 
the  contractors  were  entitled  to  judgment. 


Sleeth  V.  Hurlhert,  25  Can.  S.C.R.  620. 

A  search  warrant  issued  under  the  Canada  Temperance 
Act,  is  good  if  it  follows  the  prescribed  form,  and  if  it 
has  been  issued  by  competent  authority  and  is  valid  on  its 
face  it  will  afford  justification  to  the  officer  executing  it 
in  either  criminal  or  civil  proceedings,  notwithstanding  that 
it  may  be  bad  in  fact  and  may  have  been  quashed  or  set 
aside.    Taschereau,  J.,  dissenting. 

The  statutory  form  does  not  require  the  premises  to  be 
searched  to  be  described  by  metes  and  bounds  or  otherwise. 
A  judgment  on  certiorari  quashing  the  warrant  would 
not  estop  the  defendant  from  justifying  under  it  in  pro- 
ceedings to  replevy  the  goods  seized  where  he  was  not  a 
party  to  the  proceedings  to  set  the  warrant  aside,  and  such 
judgment  was  a  judgment  inter  partes  only.  Taschereau. 
J.,  dissenting. 


Clarke  v.  Phinney.  25  Can.  S.C.R.  633. 

An  executrix  obtained  from  the  Probate  Court  a  license 
to  sell  real  estate  of  a  deceased  testator  for  the  payment  of 
his  debts.  Judgment  creditors  of  the  devisees  moved  to 
set  aside  the  license,  but  failed  on  their  motion  and  again  in 
appeal.  The  lands  were  sold  under  the  license  and  the 
executrix  paid  part  of  the  price  to  the  judgment  creditors, 
and  they  received  the  same  knowing  the  moneys  to  have 
been  proceeds  of  the  sale  of  the  lands.  Afterwards  the 
judgment  creditors,  still  claiming  the  license  to  be  null, 
issued    execution    against    the    lands,    and    the    purchaser 
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brought  an  action  to  have  it  declared  that  the  judgment  Jurispru- 
was  not  a  charge  thereon.  generally. 

Held,  that  the  judgment  upon  the  motion  to  set  aside  Res 
the  license  was  conclusive  against  the  judgment  creditors J^^j^*^*'^ 
and  they  were  precluded  thereby  from  taking  collateral  pro-  jugee! 
ceedings  to  charge  the  lands  affected,  upon  grounds  invoked 
or  which  might  have  been  invoked  upon  the  motion. 

Held,  further,  that  the  judgment  creditors,  by  receiving 
payment  out  of  the  proceeds  of  the  sale,  had  elected  to 
treat  the  license  as  having  been  regularly  issued,  and  were 
estopped  from  attacking  its  validity  in  answer  to  the  action. 

Cooper  et  al.  v.  Molsons  Bank,  26  Can.  S.C.R.  611. 

Under  the  Judicature  Act,  estoppel  by  res  judicata 
cannot  be  relied  on  as  a  defence  to  an  action  unless  specially 
pleaded. 

Stevenson  v.  City  of  Montreal,  and  White,  Mis-en-cause, 
27  Can.  S.C.R.  593. 

Prior  to  the  proceedings  which  gave  rise  to  the  action, 
the  City  of  Montreal  determined  to  widen  Stanley  Street 
between  Sherbrooke  and  St.  Catherine  Streets,  and  passed 
a  by-law  to  provide  for  the  expropriation  of  sufficient  land, 
back  of  the  original  line  of  the  street,  to  carry  out  the 
intended  widening.  In  the  assessment  roll  prepared  to  meet 
the  cost  of  this  widening,  a  rate  was  set  upon  all  property 
on  the  street,  not  only  between  St.  Catherine  and  Sher- 
brooke Streets,  but  northward  to  the  extreme  northerly 
limit  of  Stanley  Street  on  the  confines  of  Mount  Royal 
Park.  W.  attacked  this  assessment  roll,  claiming  that  his 
property,  on  the  upper  part  of  Stanley  Street,  should  not 
be  assessed  for  the  widening  in  question  as  the  said  upper 
part  of  Stanley  Street  was  a  private  way.  The  Superior 
Court  gave  judgment  in  favour  of  W.'s  contentions,  and 
quashed  the  assessment  roll.  Further  expropriations  to 
carry  out  the  proposed  widening  between  St.  Catherine 
and  Sherbrooke  Streets,  were  then  proceeded  with,  and 
assessment  rolls  prepared  by  which  the  whole  cost  of  these 
expropriations  was  thrown  upon  the  proprietors  between 
St.  Catherine  and  Sherbrooke  Streets,  no  part  being  rated 
against  W.  or  other  proprietors  on  the  upper  part  of  Stan- 
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ley  Street.  Objections  were  thereupon  filed  to  set  aside 
these  assessment  rolls  on  the  ground  that  the  assessments 
were  augmented  by  improperly  releasing  the  property  on 
the  upper  part  of  Stanley  Street  from  any  portion  of  the 
assessment,  and  W.  was  called  into  the  case  to  defend  his 
interests.  The  Superior  Court  Held,  1st.  That  the  former 
judgment  in  the  action  between  W.  and  the  City  of  Mon- 
treal was  res  judicata  and  that  the  upper  portion  of  Stanley 
Street  was  a  private  way  and  therefore  exempt  from  assess- 
ment ;  and  2nd.  Even  if  that  point  had  not  been  settled  by 
the  former  judgment,  that  the  petitioners  had  failed  to 
prove  that  the  street  was  not  a  private  way.  This  judgment 
was  affirmed  by  the  Court  of  Queen's  Bench  (Q.R.  6  Q.B. 
107),  and  upon  further  appeal,  the  Supreme  Court  of  Can- 
ada affirmed  the  decision  of  the  Court  of  Queen's  Bench  and 
dismissed  the  appeal  with  costs. 


Delorme  v.  Cusson,  28  Can.  S.C.R.  66. 

Where,  as  the  result  of  a  mutual  error  respecting  the 
division  line,  a  proprietor  had  in  good  faith,  and  with  the 
knowledge  and  consent  of  the  owner  of  the  adjoining  lot, 
erected  valuable  buildings  upon  his  own  property,  and  it 
afterwards  appeared  that  his  walls  encroached  slightly 
upon  his  neighbour's  land,  he  cannot  be  compelled  to 
demolish  the  walls  which  extend  beyond  the  true  boundary 
or  be  evicted  from  the  strip  of  land  they  occupy,  but  should 
be  allowed  to  retain  it  upon  payment  of  a  reasonable 
idemnity. 

In  an  action  for  revendication  under  such  circumstances 
the  judgment  previously  rendered  in  an  action  en  homage 
between  the  same  parties  cannot  be  set  up  as  res  judicata 
against  the  defendant's  claim  to  be  allowed  to  retain  the 
ground  encroached  upon  by  paying  reasonable  indemnity, 
as  the  objects  and  causes  of  the  two  actions  were  different. 

Hyde  v.  Lindsay,  29  Can.  S.C.R.  505. 

A  merchant  in  Ottawa,  Ontario,  purchased  the  assets 
of  an  insolvent  trader  in  Hull,  Quebec,  but  refused  to  accept 
delivery  of  the  same.  The  curator  of  the  estate  brought  an 
action  in  the  Superior  Court  of  Quebec  to  compel  him  to  do 
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SO  and  obtained  judgment,  whereupon  he  accepted  delivery  Jurispru- 
and  paid  the  purchase  money.     The  curator  subsequently  ^g^^^^U 
brought  action  in  Ontario  for  special  damages  alleged  to  Res 
have  been  incurred  in  the  care  and  preservation  of  the  judicata 
assets  from  the  time  of  the  purchase  until  the  delivery,  ^^gge. 
Held,  that  these  special  damages  most  of  which  could  not 
be  ascertained  until  after  the  purchase  was  completed,  could 
not  have  been  included  in  the  action  brought  in  the  Quebec 
courts  and  the  right  to  recover  them  was  not  res  judicata 
by  the  judgment  in  that  action. 

Carroll  v.  Erie  Co.  Natural  Gas  and  Fuel  Co.,  29  Can. 
S.C.R.  591. 

In  an  action  relating  to  the  construction  of  a  deed  the 
plaintiff  claimed  the  benefit  of  a  reservation  contained  in 
a  prior  agreement,  but  judgment  was  given  against  him  on 
the  ground  that  the  agreement  was  superseded  by  the  deed. 
He  then  brought  an  action  to  reform  the  deed  by  inserting 
the  reservation  therein.  Held,  that  the  subject  matter  of 
the  second  action  was  not  res  judicata  by  the  previous 
judgment.  In  an  action  for  rectification  of  a  contract  the 
plaintiff  may  be  awarded  damages. 

Jones  V.  City  of  St.  John,  31  Can.  S.C.R.  320. 

J.  having  been  assessed  in  1896  on  personal  property  as 
a  resident  of  St.  John,  N.B.,  appealed  without  success  to 
the  appeals  committee  of  the  common  council,  and  then 
applied  to  the  Supreme  Court  of  New  Brunswick  for  a 
writ  of  certiorari  to  quash  the  assessment,  which  was 
refused.  An  execution  having  been  threatened  he  then  paid 
the  taxes  under  protest.  The  matter  was  thus  left  in  abey- 
ance. In  1897  he  was  again  assessed  under  the  same  cir- 
cumstances, and  took  the  same  course  with  the  exception 
that  he  appealed  to  the  Supreme  Court  of  Canada  from  the 
judgment  refusing  a  certiorari,  and  the  Court  held  the 
assessment  void  and  ordered  the  writ  to  issue  for  quashing. 
(See  30  Can.  S.C.R.  122.)  J.  then  brought  an  action  for 
repayment  of  the  amount  paid  for  the  assessment  of  1896. 
Held,  affirming  the  judgment  of  the  Supreme  Court  of 
New  Brunswick,  that  the  judgment  refusing  a  certiorari  to 
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quash  the  assessment  in  1896  was  res  judicata  against  J. 
and  he  could  not  recover  the  amount  so  paid. 


Citizens  Light  <&  Power  Co. 
Can.  S.C.R.  495. 


Town  of  St.  Louis,  34 


Held,  where  there  is  a  confession  of  judgment  as  to  part 
of  a  claim  a  judgment  entered  thereon  is  res  judicata  that 
the  contract  was  not  ultra  vires  and  such  a  defence  cannot 
be  set  up  to  an  action  for  a  further  sum  claimed  to  be  due 
under  the  contract. 

Prevost  V.  Prevost,  35  Can.  S.C.R.  193. 

Where  a  person  who  might  have  an  eventual  interest  in 
substituted  lands  has  not  been  called  to  the  family  council 
nor  made  a  party  in  the  Superior  Court  on  proceedings  for 
authority  to  sell  the  lands,  the  order  authorising  the  sale 
is,  as  to  him,  res  inter  alios  acta,  does  not  prejudice  his 
rights  and,  therefore,  he  cannot  maintain  an  appeal  there- 
from. 

Fontaine  v.  Payette,  36  Can.  S.C.R.  613. 

In  proceedings  for  the  sale  of  lands  under  execution, 
the  appellants  filed  an  opposition  to  secure  a  charge  thereon 
and  under  the  provisions  of  article  726  of  the  Code  of  Civil 
Procedure,  a  judge  of  the  Superior  Court  ordered  that 
the  opposants  should,  within  a  time  limited,  furnish  security 
that  the  lands,  if  sold  subject  to  the  charge,  should  realize 
sufficient  to  satisfy  the  claim  of  the  execution  creditor. 
On  failure  to  give  security  as  required  the  opposition  was 
dismissed,  and  on  appeal  to  the  Supreme  Court  of  Canada, 
the  judgment  dismissing  the  opposition  was  affirmed  (35 
Can.  S.C.R.  1).  Subsequently  the  proceedings  in  execution 
were  continued  and,  on  the  eve  of  the  date  advertised  for 
the  sale  by  the  sheriff,  the  opposants  filed  another  opposi- 
tion to  secure  the  same  charge,  offered  to  furnish  the  neces- 
sary security,  and  ol)tained  an  order  staying  the  sale.  The 
judgment  appealed  from  maintained  a  subsequent  order 
made  under  article  651,  C.P.Q.,  which  revoked  the  order 
staying  the  sale  and  dismissed  the  opposition. 

Held,  thdX  the  judgment  dismissing  the  opposition  on 
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default  to  furnish  the  required  security  was  chose  jugee  Jurispni- 

against  the  appellants  and  deprived  them  of  any  right  to   g^^^;^i|. 

give  such  security  or  take  further  proceedings  to  secure  Res 

their  alleged  charge  upon  the  lands  under  seizure.  judicata 

^  t,        I-  — chose 

Per  Taschereau,   C.J. — In  a  case  like  the  present  anjugfee. 
appeal  to  the  Supreme  Court  of  Canada  would  be  quashed, 
on  motion  bj^  the  respondent,  as  being  taken  in  bad  faith. 

Per  Girouard,  J. — As  the  order  by  the  .judge  of  first 
instance  was  made  in  the  exercise  of  judicial  discretion 
the  Supreme  Court  of  Canada,  under  section  27  of  the  Act, 
was  deprived  of  jurisdiction  to  entertain  the  appeal. 

Vide  Dawson  v.  Macdonald,  supra,  p.  35;  Miller  v. 
Robertson,  supra,  p.  319 ;  Exchange  Bank  v.  Gihnan,  supra, 
p.  313 ;  Shaiv  V.  »S7.  Louis,  supra,  p.  12 ;  Ontario  &  Quebec 
V.  Marchetcrre,.  supra,  p.  13 ;  Desaulniers  v.  Payette,  supra, 
p.  43 ;  Baptist  v.  Baptist,  supra,  p.  14. 

Damages  assessed  once  for  all. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

Held,  that  the  reservation  of  recourse  for  future  dam- 
ages in  a  judgment  upon  an  action  for  tort  is  not  an 
adjudication  which  can  preserve  the  right  of  action  beyond 
the  time  limited  by  the  provisions  of  the  Civil  Code. 

Semhle,  where,  in  an  action  of  this  nature  there  is  but 
one  cause  of  action  past  and  future  damages  must  be 
assessed  once  for  all. 

Gareau  v.  Montreal  Street  Rly.,  31  Can.  S.C.R.  463. 

The  plaintiff's  action  was  brought  to  recover  damages  to 
buildings  resulting  from  vibration  caused  by  the  working 
of  the  defendants'  machinery.  The  action  was  dismissed 
in  the  court  below.  This  was  reversed  by  the  Supreme 
Court  which  fixed  a  sum  to  cover  damages  past,  present 
and  future.  If  not  accepted  by  the  plaintiff',  a  new  trial 
as  to  amount  of  damages  claimed  by  the  writ  (which  did 
not  include  future  damages)  was  ordered. 

Anctil  V.  Quebec,  33  Can.  S.C.R.  347. 

Ilc.ld,  that  it  v/as  illegal  for  a  plaintiif  to  reserve  in 
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his  action  a  right  to  bring  a  subsequent  action  for  other 
damages,  as  the  damages  must  be  assessed  once  for  all. 

Judicial  notice  hy  court. 

U Association  St.  Jean  Baptist e  v.  Brault,  30  Can. 
S.C.R.  598. 

Held,  that  if  the  contract  in  question  is  unlawful  its 
illegality  cannot  be  waived  or  condoned  by  conduct  on  the 
part  of  the  party  against  whom  it  is  asserted  and  it  is  the 
duty  of  the  Court  ex  mero  motu  to  notice  the  nullity  at  any 
stage  of  the  case. 

City  of  Montreal  v.  McGee,  30  Can.  S.C.R.  582. 

Held,  that  the  prescription  of  actions  for  personal 
injuries  established  by  article  2262  of  the  Civil  Code  is  not 
waived  by  failure  of  the  defendant  to  plead  the  limitation, 
but  the  Court  must  take  judicial  notice  of  such  prescription 
as  absolutely  extinguishing  the  right  of  action. 

McFarran  v.  Montreal  Park  &  Island  Rly.,  30  Can. 
S.C.R.  410. 

When  it  appears  upon  the  face  of  the  writ  of  summons 
and  statement  of  claim  that  the  plaintiff  has  no  right  of 
action,  it  is  not  necessary  that  objection  should  be  taken  by 
exception  a  la  forme.  Absolute  want  of  legal  right  of 
action  may  be  invoked  by  a  defendant  at  any  stage  of  a 
suit. 

Acquiescence  in  judgment. 

Ball  V.  McCaffrey,  20  Can.  S.C.R.  319. 

The  constitutionality  of  the  statute  of  the  Province  of 
Quebec  having  been  raised  by  the  defendant's  plea,  there- 
upon the  Attorney-General  intervened  and  the  judgment  of 
the  Superior  Court  having  maintained  the  plaintiff's  action 
and  the  Attorney-General's  intervention,  the  defendant 
appealed  to  the  Court  of  Queen's  Bench,  but  afterwards 
abandoned  his  appeal  from  the  judgment  on  the  interven- 
tion. On  appeal  to  the  Supreme  Court  from  the  Court  of 
Queen's   Bench    on    the    principal    action    the    defendant 
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claimed  he  had  the  right  to  have  the  judgment  of  theJurispru- 
Siiperior  Court  on  the  intervention  reviewed.     Held,  that   g^^^g^j] 
the  latter  judgment  could  not  be  reviewed.  Acquies- 

cence. 

Societe  Canadienne  Frangaise  de  Construction  de  Mon- 
treal V.  Daveluy,  20  Can.  S.C.R.  449. 

By  a  judgment  of  the  Court  of  Queen's  Bench  defend- 
ant was  ordered  to  deliver  up  a  number  of  its  shares  upon 
payment  of  a  certain  sum.  Before  the  time  for  appealing 
expired  the  attorney  ad  litem  for  defendant  delivered  the 
shares  to  plaintiff's  attorney  and  stated  he  would  not  appeal 
if  the  society  were  paid  the  amount  directed  to  be  paid. 
An  appeal  was  subsequently  taken  before  the  plaintiff's 
attorney  complied  with  the  terms  of  the  offer.  On  motion 
to  quash  the  appeal  on  the  ground  of  acquiescence  in  the 
judgment,  Held,  that  the  appeal  would  lie.  Per  Taschereau, 
J. — An  attorney  ad  litem  has  no  authority  to  bind  his  client 
not  to  appeal  by  an  agreement  with  the  opposing  attorney 
that  no  appeal  would  be  taken. 

In  re  Ferguson,  Turner  v.  Bennett,  Turner  v.  Carson, 
28  Can.  S.C.R.  38. 

The  judgftient  appealed  from  gave  certain  costs  to  appel- 
lant which  were  taxed  and  paid  to  him  out  of  moneys  in 
court  to  the  credit  of  the  cause.  A  motion  to  quash  was 
made  on  the  ground  that  by  accepting  these  costs  the  appel- 
lant had  acquiesced  in  the  judgment  appealed  from  by 
taking  a  benefit  thereunder.  Held,  that  the  reception  of 
the  costs  in  question  was  in  no  way  inconsistent  with  the 
appeal  against  the  construction  the  judgment  had  placed 
upon  the  will  in  dispute. 

Schlomann  v.  Dowker,  30  Can.  S.C.R.  323. 

Defendants  filed  judicial  abandonments  as  ordered  by 
the  judgments  appealed  from,  declaring,  however,  in  the 
deeds,  that  exception  was  taken  thereto,  and  that  they 
intended  to  appeal,  but  made  the  abandonment  to  avoid 
capias,  etc.  Held,  per  Strong,  C.J.,  and  Taschereau  and 
Girouard,  JJ.,  that  appellants  had  acquiesced  in  the  judg- 
ments, executed  the  order  against  them  and  left  matters  in 


cence. 
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Jurispru-  a  position  where  it  was  impossible  to  obtain  relief.  Gwynne, 
"emM-'illv  '^•'  concurred  on  the  understanding-  that  there  should  not 
Acquies-"^  be  rcs  judicata  in  respect  to  an  alleged  partnership.  Sedge- 
wick,  J.,  assented  doubtfully,  as  he  did  not  feel  satisfied 
that  the  abandonment  had  not  been  made  under  stress. 

Amending  statutes — effect  on  pending  litigation. 

TaxjUr  v.  The  Queen,  1  Can.  S.C.R.  65. 

It  was  held  that  no  appeal  would  lie  from  the  judgment 
signed,  entered  or  pronounced  prior  to  January  11th,  1876, 
the  daj^  on  which  the  Act  constituting  the  Court  came  into 
force. 

Hurtuhise  v.  Dcsmartean,  19  Can.  S.C.R.  562. 

It  was  hold  that  the  amendment  54-55  V.  c.  25,  s.  3,  did 
not  apply  to  a  case  in  which  the  judgment  of  the  Court  of 
Review  was  delivered  on  the  day  the  Act  came  into  force. 

Hyde  v.  Lindsay,  29  Can.  S.C.R.  99. 

The  Act  60  &  61  V.  c.  34,  which  restricts  the  right  of 
appeal  to  the  Supreme  Court  in  cases  from  Ontario  as 
therein  specified,  does  not  apply  to  a  case  in  which  the 
action  was  pending  when  the  Act  came  into  force,  although 
the  judgment  directly  appealed  from  may  not  have  been 
pronounced  until  afterwards. 

Coican  V.  Evans,  Mitchell  v.  Trenholme,  Mills  v. 
Limoges,  22  Can.  S.C.R.  331. 

The  .statute  54  &  55  V.  c.  25,  s.  3,  Avhich  provides  that 
"whenever  the  right  to  appeal  is  dependent  upon  the 
amount  in  dispute  such  amount  shall  be  understood  to  be 
that  demanded  and  not  that  recovered,  if  they  are  differ- 
ent," does  not  apply  to  cases  in  which  the  Superior  Court 
has  rendered  judgment  or  to  cases  argued  and  standing  for 
judgment  {en  delibere)  before  that  court,  when  the  Act 
came  into  force.  Williams  v.  Irvine,  22  Can.  S.C.R.  108, 
followed. 

Vide  Couture  v.  Bouchard,  infra,  p.  334. 

Williams  v.  Irvine,  22  Can.  S.C.R.  108. 

By  section  3,  chapter  25  of  54  &  55  V.  an  appeal  is 
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given  to  the  Supreme  Court  of  Canada  from  the  judgment  Jurispru- 
of  the  Superior  Court  in  review  (P.Q.),  "where  and  so  long ^^^^^^^^^ 
as  no  appeal  lies  from  the  judgment  of  that  court,  when  it  Amending 
confirms   the    judgment   rendered   in    the   court   appealed  s*^^"*®^- 
from,  which  by  the  law  of  the  Province  of   Quebec,   is 
appealable    to    the    Judicial    Committee    of    the    Privy 
Council. ' ' 

The  judgment  in  this  case  was  delivered  by  the  Super- 
ior Court  on  the  17th  November,  1891,  and  was  affirmed 
unanimously  by  the  Superior  Court  in  review  on  the  29th 
July,  1892,  which  latter  judgment  was  by  the  law  of  the 
Province  of  Quebec  appealable  to  the  Judicial  Committee. 
The  statute  54  &  55  V.  c.  25.  was  passed  on  the  30th  Sep- 
tem.ber,  1891,  but  the  plaintiff's  action  had  been  instituted 
on  the  22nd  November,  1890,  and  was  standing  for  judg- 
ment before  the  Superior  Court  in  the  month  of  June,  1891, 
prior  to  the  passing  of  5-1  &  55  V.  c.  25.  On  an  appeal  from 
the  judgment  of  the  Superior  Court  in  review  to  the 
Supreme  Court  of  Canada,  the  respondent  moved  to  quash 
the  appeal  for  want  of  jurisdiction. 

Held,  per  Strong,  C.J.,  and  Fournier  and  Sedgewick, 
JJ.,  that  the  right  of  appeal  given  by  51  &  55  V.  c.  25  does 
not  extend  to  cases  standing  for  judgment  in  the  Superior 
Court  prior  to  the  passing  of  the  said  Act.  Couture  v. 
Bouchard,  21  Can.  S.C.R.  281,  followed.  Tasehereau  and 
Gwynne,  JJ.,  dissenting. 

Fournier,  J. — That  the  statute  is  not  applicable  to  cases 
already  instituted  or  pending  before  the  Courts,  no  special 
words  to  that  effect  being  used. 

Judgment  en  dcUhcrc — Time  does  not  run. 

McCvae  v.  White,  9  Ont.  P.R.  288.    Nov.  24th,  1882. 

Judgment  was  delivered  by  the  Court  of  Appeal  on  the 
24th  March.  On  the  same  day  application  was  made  for 
leave  to  appeal  to  the  Supreme  Court,  as  the  case  was  one 
in  which,  by  reason  of  the  O.J.  Act  there  is  no  appeal  with- 
out leave.  Leave  to  appeal  was  not  granted  till  1st  May, 
and  the  bond  was  filed  on  the  22nd  May. 

Counsel  for  appellant  applied  for  the  allowance  of  the 
bond. 
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Jurispru-  Counsel  contra  objected  that  the  bond  had  not  been  filed 

generally.      ^^^   allowed   within  thirty   days   from   the  judgment,   as 

Judgment  en  required  by  the  Supreme  Court  Act. 

dehbgre.  Patterson,  J. — After  consultation  with  Burton,  J.,  the 

delay  being  the  act  of  the  court,  the  time  for  filing  the  bond 
must  count  from  the  granting  of  leave  to  appeal,  as  no 
delay  took  place  in  applying  for  such  leave. 

Couture  v.  Bouchard,  21  Can.  S.C.R.  281. 

In  an  action  brought  by  the  respondent  against  the 
appellant  for  $2,006  which  was  argued  and  taken  en 
delibere  by  the  Superior  Court  for  Lower  Canada,  sitting 
in  review  on  the  30th  September,  1891,  the  day  on  which 
the  Act  54-55  V.  c.  25,  s.  3,  giving  a  right  to  appeal  from 
the  Superior  Court  in  review  to  the  Supreme  Court  of 
Canada  was  sanctioned,  the  judgment  was  rendered  a 
month  later  in  favour  of  the  respondents.  On  appeal  to 
the  Supreme  Court  of  Canada, 

Held,  per  Strong,  Fournier  and  Taschereau,  JJ.,  that 
the  respondent's  right  could  not  be  prejudiced  by  the 
delay  of  the  court  in  rendering  judgment  which  should  be 
treated  as  having  been  given  on  the  30th  September,  when 
the  case  was  taken  en  delihSre,  and  therefore  the  case  was 
not  appealable.  Hurtuhise  v.  Desmarteau,  19  Can.  S.C.R. 
562,  followed. 

St.  James  Election,  Brunei  v.  Bergeron,  33  Can.  S.C.R. 
137. 

The  Controverted  Elections  Act,  R.S.  c.  9,  s.  32  (1886), 
provides  that  "the  trial  of  every  election  petition  shall  be 
commenced  within  six  months  from  the  time  when  such 
petition  has  been  presented."  And  by  section  33  "the  court 
or  judge  may,  notwithstanding  anything  in  the  next  pre- 
ceding section,  from  time  to  time  enlarge  the  time  for  the 
commencement  of  the  trial. ' ' 

In  this  case  the  petition  was  presented  on  the  22nd  Feb- 
ruary. On  the  27th  February  preliminary  objections  were 
filed  which  were  dismissed  on  the  24th  April.  An  appeal 
was  taken  from  this  judgment  to  the  Supreme  Court  on 
the  2nd  May,  and  the  judgment  of  the  Supreme  Court  was 
not  given  until  the  10th  October.     The  six  months  within 
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which  the  trial  was  required  to  commence  by  section  32Juri8pru- 

expired  on  the  22nd  August.  *^^^^^  „ 

.  ""GTierjilly, 

The  petitioner  obtained  an  order  postponing  the  trial  judgment  ea 
until  the  30th  juridical  day  after  the  judgment  of  thedeiiberfi. 
Supreme  Court  should  be  pronounced.  The  judgment  of 
the  Supreme  Court  having  been  pronounced  on  the  10th 
October,  the  30th  juridical  day  it  was  admitted,  would 
be  the  17th  November.  On  the  14th  November  the  respond- 
ent in  the  election  proceedings  moved  to  have  the  judgment 
fixing  the  trial  for  the  17th  November  set  aside  and  the 
petition  declared  lapsed,  which  was  refused,  and  a  further 
order  was  made  directing  the  trial  of  the  petition  for  the 
4th  December. 

The  point  for  the  decision  of  the  Supreme  Court  was 
to  determine  whether  or  not  the  election  court  had  juris- 
diction to  try  the  petition  on  that  date.  Held,  that  on  the 
10th  October  when  the  Supreme  Court  rendered  its  judg- 
ment on  the  appeal  from  the  judgment  upon  the  prelimin- 
ary objections,  only  three  months  and  nine  days  could  be 
counted  out  of  the  six  months  from  the  date  of  the  filing 
of  the  petition,  leaving  two  months  and  twenty-one  days 
to  complete  the  six  months,  and  as  the  trial  began  on  the 
4th  December  it  was  within  that  period. 

Held,  that  a  case  may  be  ten,  twelve  or  more  months 
before  the  Supreme  Court,  and  it  was  impossible  to  give  to 
section  32  of  the  Act  the  strict  construction  that  the 
respondent  in  the  election  proceedings  contended  for. 

Attorney-General  v.  Scott,  34  Can.  S.C.R.  282. 

Held,  that  the  appellants  could  not  be  prejudiced  by 
the  delay  of  the  judge  in  deciding  upon  an  application 
until  after  the  expiration  of  the  60  days  allowed  for  bring- 
ing an  appeal  and  that  the  judgment  approving  of  the 
security  and  granting  leave  to  appeal  must  be  treated  as 
having  been  given  on  the  day  that  the  case  was  taken  en 
delibere  following  Couture  v.  Bouchard,  21  Can.  S.C.R.  281. 

Court  may  assume  jurisdiction  when  of  opinion  to  dismiss 
appeal. 

Schroeder  v.  Rooney,  Cass.  Dig.  403. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that 
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it  was  (loiibtfnl  if  an  appeal  would  lie  to  the  Supreme 
Court  of  Canada  in  such  a  case,  but  if  it  would,  the  order 
of  Wilson,  C.J.,  affirmed  by  the  judgment  of  the  Divisional 
Court,  should  not  be  interfered  with. 

Quebec,  Montinorency  &  Charlevoix  Ely.  Co.  v. 
Mathieu,  19  Can.  S.C.R.  426. 

Appeal  from  judgment  affirming  an  award  for  $1,974.75 
damages  on  expropriation  of  lands,  with  interest  from  date 
of  award  and  costs.  On  hearing  the  appeal.  Strong  and 
Tascheroau,  JJ.,  doubted  the  Court's  jurisdiction,  but  con- 
curred in  the  decision  of  the  Court  dismissing  the  appeal 
on  the  merits,  assuming,  without  deciding,  that  there  was 
jurisdiction  to  entertain  it.  Per  Taschereau,  J.— The 
Court  will  not.  on  appeal,  interfere  with  concurrent  find- 
iiXgs  of  fact  in  the  courts  below,  fully  supported  by 
evidence. 

The  Great  Easlcrn  Railway  Company  v.  Lamhe,  21  Can. 
S.C.R.  431. 

On  appeal  to  the  Supreme  Court  the  respondent  moved 
to  quash  the  appeal  on  the  ground  that  the  amount  of  the 
original  judgment  was  the  only  matter  in  controversy  and 
was  insufficient  in  amount  to  give  jurisdiction  to  the  Court. 
The  Court  without  deciding  the  question  of  jurisdiction 
heard  the  appeal  on  the  merits,  and  dismissed  the  same 
with  costs. 

^t.  Joachim  v.  Pointe  Claire  Turnpike  Road  Co.,  24 
Can.  S.C.R.  486. 

In  pronouncing  judgment  the  Court  said:  "An  objec- 
tion to  our  jurisdiction  to  entertain  this  appeal  was  taken 
in  limine  by  the  respondent.  But  as  we  are  of  opinion  that 
we  should  dismiss  the  appeal  we  assume  jurisdiction,  with- 
out determining  the  question  raised  thereupon,  as  we  have 
often  done  in  such  cases,  and  as  the  Privy  Council  has  done 
in  many  instances,  amongst  others  in  Braid  v.  The  Great 
Western  Ely.  Co.,  1  Moo.  P.C.  N.S.  101. 

Bain  v.  Anderson,  28  Can.  S.C.R.  481. 

Where  the  jurisdiction  of  the  Supreyne  Court  is  doubt- 
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fill  the  Court  may  assume  jurisdiction  if  it  has  decided  toJurispru- 
dismiss  the  appeal  on  the  merits.  generally. 

Court  may 
Bastien  v.  Filiatrault,  31  Can.  S.C.R.  129.  assume 

In  this  case  after  hearing  counsel  for  the  parties  the  ^^^^^ 
Court  reserved  judgment,  and  on  a  subsequent  day,  dis- 
missed the  appeal  on  the  merits  with  costs  for  the  reasons 
given  in  the  courts  below,  and  without  determining  a  ques- 
tion as  to  the  jurisdiction  of  the  Court  to  entertain  the 
appeal  raised  by  the  respondent  upon  a  motion  to  quash. 

Amount  involved  trifling. 

McDonald  v.  Gilbert,  16  Can.  S.C.R.  700. 

The  Court  said  it  could  not  refuse  to  hear  an  appeal  in 
which  such  a  trifling  sum  as  $20  was  involved,  yet  the  bring- 
ing of  such  appeals  was  highly  objectionable  and  to  be  in 
every  way  discouraged. 

Gorman  v.  Dixon,  26  Can.  S.C.R.  87. 

This  was  an  appeal  from  Prince  Edward  Island,  where 
the  amount  involved  was  $160.  In  giving  judgment  the 
Chief  Justice  said :  "It  is  to  be  hoped  that  some  statutory 
amendment  of  the  law  may  in  the  future  prevent  appeals 
to  this  Court  in  cases  of  such  very  minor  importance  as  the 
present,  in  which  the  amount  in  controversy  is  so  greatly 
disproportioned  to  the  expenses  of  the  appeal  here. ' ' 

Kent  V.  Ellis,  31  Can.  S.C.R.  113. 

In  pronouncing  judgment  in  this  case  the  Chief  Justice 
said:  "The  Maritime  Provinces  enjoy  the  costly  privilege 
of  bringing  appeals  to  this  Court  upon  paltry  amounts. 
That  such  appeals  should  be  possible  is  a  blot  upon  the 
administration  of  justice.  I  hope  the  Bar  of  the  Maritime 
Provinces  will  assist  in  obtaining  the  necessary  legislation 
to  put  an  end  to  that  state  of  things. ' ' 

Joinder  of  causes  of  action. 

Meloche  v.  Deguire,  34  Can.  S.C.R.  24. 

Held,  that  there  was  nothing  objectionable  in  the  plain- 

22 


338  SUPREME    COURT   ACT. 


Appeals 
60  days' 
limit. 


S.  69.        tiff  in  the  same  action  making  a  claim  en  partage  as  well  as 
au  pctitoire. 

Reference  to  debates  in  Parliament. 

Gosselin  v.  The  King,  33  Can.  S.C.R.  255. 

Held,  that  it  was  not  proper  to  refer  to  debates  in  Par- 
liament for  the  purpose  of  construing  a  statute,  although 
this  rule  has  been  relaxed  with  respect  to  the  B.N.A.  Act. 
The  report  of  the  codifiers  of  the  Civil  Code  of  Lower 
Canada  are  often  referred  to  in  the  Quebec  courts,  in  the 
Supreme  Court  and  in  the  Privy  Council. 

PROCEDURE. 

68.  Proceedings  in  appeals  shall,  when  not  otherwise 
provided  for  by  this  Act,  or  by  the  Act  providing  for  the 
appeal,  or  by  the  general  rules  and  orders  of  the  Supreme 
Court,  be  as  nearly  as  possible  in  conformity  with  the  pre- 
sent practice  of  the  Judicial  Committee  of  His  Majesty's 
Privy  Council.    R.S.,  c.  135,  s.  39. 

For  practice  of  the  Judicial  Committee,  vide  Preston  on 
Privy  Council  Appeals,  and  Safford  &  Wheeler,  Privy 
Council  Practice. 

Vide  also  notes  to  s.  59,  supra. 

Following  the  practice  of  the  Privy  Council,  in  Foran  v. 
Handley,  1892,  the  Registrar  vacated  an  order  dismissing  an 
appeal,  and  granted  a  further  extension  for  filing  the  case, 
where  satisfactoiy  reason  for  the  delay  was  shewn. 

69.  Except  as  otherwise  provided,  every  appeal  shall  be 
brought  within  sixty  days  from  the  signing  or  entry  or  pro- 
nouncing of  the  judgment  appealed  from.  50-51  V.,  c.  16, 
s.  57. 

Appeals  otherwise  provided  for  are: — 

Criminal  appeals.    Criminal  Code,  s.  1024,  infra,  p.  531. 
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Exchequer  Court  appeals.    Exchequer  Court  Act,  s.  82,      S.  69. 

infra  Ti    479  Appeals 

inira  p.  4^y.  g^  ^j^^^. 

Election  appeals.     Controverted   Elections  Act,  s.   65,  limit. 
infra,  p.  510. 

Appeals  under  the  Winding-up  Act.  Winding-up  Act, 
s.  104,  infra,  p.  525. 

In  the  Province  of  Quebec,  time  always  runs  from  the 
pronouncing  of  the  judgment. 

In  other  appeals  "the  date  from  which  time  begins  to 
run  is  always  the  date  of  the  pronouncing  of  the  judgment 
unless  an  application  is  made  to  the  court  appealed  from 
to  review  some  decision  made  by  the  Registrar  on  the  set- 
tlement of  the  minutes,  or  some  substantial  question  affect- 
ing the  rights  of  the  parties  has  not  been  clearly  disposed 
of  by  the  judgment  as  pronounced,  and  the  determination 
of  this  has  delayed  the  settlement  of  the  minutes. ' '  County 
of  Elgin  v.  Eolert,  36  Can.  S.C.R.  27. 

In  this  judgment  all  the  earlier  decisions  of  the  court 
are  reviewed,  namely:  O'SulUvan  v.  Harty,  13  Can.  S.C.R. 
431;  Walmsley  v.  Griffith,  13  Can.  S.C.R.  434;  MartUy  v. 
Carson,  13  Can.  S.C.R.  439;  Martin  v.  Sampson,  26  Can. 
S.C.R.  707. 

This  section  applies  to  appeals  from  the  judgment  of  the 
Court  of  Appeal  for  Ontario  under  s.  48(e),  supi'a.  Can- 
adian Mutual  V.  Lee,  34  Can.  S.C.R.  224. 

The  provisions  of  this  section  also  apply  to  appeals  per 
saltuni.  Barrett  v.  Syndicat  Lyonnais  du  Klondyke,  33 
Can.  S.C.R.  667.  A  judge  of  the  court  appealed  from  in 
such  cases  has  no  power  to  extend  the  time  for  bringing  the 
appeal,  nor  has  a  judge  of  the  Supreme  Court  such  power. 
Barrett  v.  Syndicat  Lyonnais  du  Klondyke,  33  Can.  S.C.R. 
667. 

BoUee  v.  Rankin,  11  Can.  S.C.R.  137. 

The  plaintiff's  demurrer  to  the  defendant's  plea  was 
allowed  by  the  full  Court  of  Nova  Scotia  on  the  5th  Feb- 
ruary, 1883.     On  the  19th  March,  plaintiff  obtained  a  rule 
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S.  69.  absolute  authorizing  the  prothonotary  to  compute  debt  and 
eo'days'  damages  for  which  final  judgment  might  be  entered.  No 
limit.  rule  for  judgment  on  the  demurrer  or  other  rule,  except 

the  rule  to  compute,  was  taken  out  by  the  respondent,  nor 
was  any  judgment  signed  until  the  2nd  day  of  May,  1883. 
An  application  to  quash  the  appeal  for  want  of  jurisdic- 
tion, made  on  the  ground  that  time  for  appeal  should  run 
from  the  date  of  the  judgment  on  the  demurrer  and  that 
the  present  appeal  was  too  late,  was  dismissed. 

Robertson  v.  Wigle,  15  Can.  S.C.R.  214. 

Where  a  judgment  of  the  Maritime  Court  was  handed 
to  the  Registrar  by  the  judge  and  not  pronounced  in  open 
court,  it  was  held  by  the  Supreme  Court  that  the  time  for 
giving  notice  of  appeal  would  run  from  the  date  of  the 
entry  of  the  judgment  and  not  from  the  date  of  delivery 
to  the  Registrar. 

The  delay  prescribed  by  this  section  is  not  suspended 
during  the  vacations  of  the  court.  Neivs  Printing  Co.  v. 
McRae,  26  Can.  S.C.R.  695. 

When  the  last  of  the  60  days  falls  on  a  Sunday  or  statu- 
tory holiday,  the  security  must  be  allowed  not  later  than 
the  next  earlier  juridical  day.  There  is  no  express  decision 
of  the  Supreme  Court  on  this  point,  but  it  was  so  held  by 
the  Court  of  Appeal  for  Ontario  in  the  case  of  Goyeau  v. 
Great  Western  Ely.  Co.  (1879),  Can.  Law  Journal,  Vol. 
15,  p.  107,  where  the  decision  is  thus  reported : — 

"Burton,  J.,  after  conferring  with  the  other  judges, 
held  the  last  of  the  30  days  limited  by  sec.  25  of  the 
Supreme  Court  Act  for  the  allowance  of  the  appeal  being 
a  Sunday  did  not  give  the  plaintiff  the  following  day  to 
procure  his  appeal  to  be  allowed,  and  is  not  a  special  cir- 
cumstance warranting  an  order  enlarging  the  time  for  such 
allowance  uflder  section  26  of  the  Act." 

Habeas  corpus. 

In  re  Smart,  16  Can.  S.C.R.  396. 

Held,  that  this  section  applies  to  habeas  corpus  appeals 
not  arising  out  of  a  criminal  charge. 
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Judgment  en  delibere  pronounced  after  the  60  days  had      S.  69. 

J  Appeals 

expired.  60  'clays' 

limit. 
Attorney-General  v.  Scott,  34  Can.  S.C.R.  282. 

Held,  that  the  defendants  could  not  be  prejudiced  by 
the  delay  of  the  judge  in  deciding  upon  an  application 
until  after  the  expiration  of  the  60  days  allowed  for  bring- 
ing an  appeal. 

Vide  McCrae  v.  White,  supra,  p.  333;  Couture  v. 
Bouchard,  supra,  p.  334;  St,  James  Election  Case,  supra, 
p.  334. 

An  order  allowing  the  security  for  an  appeal  to  the 
Supreme  Court  is  one  way  of  bringing  the  appeal  within 
the  provisions  of  this  section,  and  the  order  may  be  made 
by  a  judge  of  the  court  below  or  of  the  Supreme  Court. 
The  Registrar  has  all  the  powers  of  a  judge  of  the  Supreme 
Court  in  such  matters.  Fraser  v.  Ahhott,  Cass.  Dig.  695; 
Taylor  v.  Queen,  1  Can.  S.C.R.  65;  Walmsley  v.  Griffith,  13 
Can.  S.C.R.  434;  Vaughun  v.  Richardson,  17  Can.  S.C.R. 
703 ;  News  Printing  Co.  v.  McRae,  26  Can.  S.C.R.  695. 

When  the  judge  of  the  court  below  has  made  an  order 
allowing  the  security,  he  is  functus  officio,  and  the  appeal 
is  then  subject  to  the  jurisdiction  of  the  Supreme  Court. 
Orders  made  in  the  cause  by  the  court  below  after  the 
allowance  of  the  security  will  be  disregarded  by  the 
Supreme  Court:  Lakin  v.  Nuttall,  3  Can.  S.C.R.  691; 
Walmsley  v.  Gri^th,  Cass.  Dig.  697 ;  Starrs  v.  Cosgrave 
Brewing  and  Malting  Co.,  Cass.  Dig.  697. 

Ontario  and  Quebec  Bly.  Co.  v.  Marcheterre,  17  Can. 
S.C.R.  141. 

An  appellant  may  apply  to  a  judge  of  the  Supreme 
Court  to  settle  the  case  and  approve  security  on  appeal, 
notwithstanding  that  he  may  have  already  applied  to  a 
judge  of  the  court  below  who  has  refused  the  application. 

70.  No  appeal  upon  a  special  ease,  or  from  the  judg- 
ment upon  a  motion  to  enter  a  verdict  or  non-suit  upon  a 
point  reserved  at  the  trial,  or  from  the  judgment  upon  a 
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S.  70.       motion  for   a   new   trial,   shall   be   allowed,    unless  notice 
appeal.  thereof  is  given  in  writing  to  the  opposite  party,  or  his 

attorney  of  record,  within  twenty  days  after  the  decision 
complained  of  or  within  such  further  time  as  the  court 
appealed  from,  or  a  judge  thereof,  allows.  K.S.,  e.  135, 
s.  41. 

This  section  is  a  reproduction  of  R.S.,  c.  135,  s.  41,  with 
the  following  alterations  made  by  the  Commissioners  for 
the  Revision  of  the  Statutes : — 

The  word  "  of "  in  the  second  line  in  the  old  section  has 
been  changed  to  "or."  The  former  reading  was  clearly  a 
clerical  error. 

In  line  4,  the  words  in  the  old  section  "upon  the  ground 
that  the  judge  has  not  ruled  according  to  law"  have  been 
eliminated  to  conform  to  the  amendment  made  to  24(d) 
of  the  Supreme  and  Exchequer  Courts  Act,  now  38(b),  by 
54-55  V.  c.  25,  s.  2. 

The  notice  in  this  section  required  to  be  given  within 
20  days  of  the  decision  complained  of  must  be  20  clear 
days,  that  is,  exclusive  of  the  day  on  which  the  decision  was 
rendered  and  the  day  on  which  the  notice  is  served. 

The  other  cases  in  which  a  notice  of  appeal  has  to  be 
given  are : — 

(a.)  Criminal  Appeals,  to  the  Attorney  General  of  the 
Province  wathin  15  days  after  the  affirmance  of  the  con- 
viction, or  such  further  time  as  the  Supreme  Court  or  a 
judge  thereof  allows.  Criminal  Code,  sec.  1024,  infra,  p. 
531. 

(&.)  Exchequer  Appeals,  including  Admiralty  cases. 
Notice  of  setting  down  the  appeal  must  be  given  within  10 
days.    Exchequer  Court  Act,  sec.  82,  infra,  p.  479. 

If  the  appeal  is  by  the  Crown,  a  notice  takes  the  place 
of  a  deposit  under  the  Act.  Exchequer  Court  Act,  s.  85, 
infra,  p.  486. 

(c.)  Election  Appeals.  Notice  of  setting  down  the 
appeal  for  hearing  must  be  given  within  three  days.  Con- 
troverted Elections  Act,  s.  67,  infra,  p.  512. 
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The  notice  is  not  an  initiation  of  the  appeal,  and  can-  j^-^^.^;,^JJ- 
not  be  set  aside  before  the  security  has  been  given.    Smith  appeal. 
V.  Smith,  11  Ont.  P.R.  6.     And  see  as  to  effect  of  notice, 
Reg.  V.  McGanley,  22  Ont.  P.R.  259 ;  Ex  parte  Saffrey,  5 
Ch.  D.  365,  Cass.  Prac.  62. 

It  will  be  noticed  that  the  section  neither  gives  to  the 
Supreme  Court  or  a  judge  thereof  power  to  extend  the  time 
for  giving  notice  of  appeal  under  this  section. 

Vaughan  v.  Richardson,  17  Can.  S.C.R.  703. 

In  this  case  the  solicitors  for  the  defendants  did  not 
obtain  authority  from  the  defendants  to  appeal  from  the 
judgment  below  in  time  to  give  notice  of  appeal  within  20 
days  from  the  pronouncing  of  the  judgment.  The  applica- 
tion to  the  judge  below  was  not  for  an  extension  of  time  to 
give  the  notice,  but  for  leave  to  appeal,  and  the  order  was 
limited  to  such  leave.  The  plaintiffs  moved  to  quash  the 
appeal  for  want  of  jurisdiction,  owing  to  the  notice  of 
appeal  not  having  been  given.  Held,  that  the  giving  of  the 
notice  was  a  condition  precedent  to  the  Supreme  Court's 
jurisdiction ;  that  the  time  for  giving  the  notice  might  have 
been  extended  by  the  court  below  after,  the  20  days  had 
expired,  and  no  notice  having  been  given,  the  appeal  must 
be  quashed  for  want  of  jurisdiction. 

Rollands  v.  Canada  Southern  Rly.  Co.,  13  Ont.  P.R.  93. 

The  defendants  appealed  to  the  Court  of  Appeal  from 
an  order  of  a  Divisional  Court  discharging  an  order  nisi 
to  enter  judgment  for  the  defendants  or  for  a  new  trial,  on 
the  ground,  among  others,  that  the  trial  judge  should  have 
withdrawn  the  case  from  the  jury,  or  should  have  directed 
them  otherwise  than  he  did.  The  Court  of  Appeal  dis- 
missed the  defendants'  appeal,  and  the  defendants  sought 
to  appeal  from  such  dismissal  to  the  Supreme  Court  of 
Canada. 

Held,  that  the  judgment  of  the  Court  of  Appeal  came 
within  s.  24 (<Z)  of  the  Supreme  and  Exchequer  Courts  Act, 
R.S.C.  c.  135,  as  "a  judgment  upon  a  motion  for  a  new  trial 
upon  the  ground  that  the  judge  has  not  ruled  according  to 
law";  and  that  the  proposed  appeal  was  governed  by  the 
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S.  70.       necessity  for  the  notice  of  appeal  within  twenty  days  pre- 

limit^^  scribed  by  s.  41  of  the  Act. 

extended.  The  judgment  of  the  Court  of  Appeal  was  delivered  on 

the  5th  of  March,  1889.  On  the  16th  March  the  solicitors 
for  the  defendants  wrote  to  their  clients  suggesting  an 
appeal,  but  they  received  no  instructions  until  the  2nd 
April,  and  took  no  step  until  the  3rd  April.  No  explana- 
tion was  offered  of  the  delay  or  neglect  except  the  produc- 
tion of  a  telegram  to  the  solicitors  from  an  officer  of  the 
defendants  giving  instructions  to  appeal,  and  suggesting 
that  the  matter  has  been  overlooked  by  another  officer. 

The  judges  in  the  Divisional  Court  and  Court  of  Appeal 
were  unanimous  in  deciding  against  the  defendants. 

Held,  that  under  these  circumstances  the  time  for  giv- 
ing the  required  notice  should  not  be  extended. 

Draper  v.  Badenhurst,  14  Ont.  P.R.  376.  Cass.  Prac, 
2nd  ed.,  62. 

The  "special  case"  mentioned  in  section  41  has  no  refer- 
ence to  the  case  prepared,  under  Cons.  Rule  413,  for  an 
appeal  to  the  Court  of  Appeal  for  Ontario.  Therefore,  tha 
latter  court  overruled  an  objection  to  a  bond  for  security 
for  costs  of  an  appeal  to  the  Supreme  Court  on  the  ground 
that  notice  should  have  been  given  under  said  section,  it 
being  contended  that  every  appeal  from  that  court  is  on  a 
"special  ease.'' 

Smyih  v.  McDougall,  1  Can.  S.C.R.  114. 

Hdd,  that  when  a  case  has,  by  consent  of  parties,  been 
turned  into  a  special  case,  and  the  judge's  minutes  of  the 
evidence  taken  at  the  trial  agreed  to  be  considered  as  part 
of  the  said  special  case,  the  court  has  no  power  to  add  any- 
thing thereto,  except  with  the  like  consent,  and  has  no 
power  to  order  any  further  evidence  to  be  taken. 

71.  Notwithstanding  anything  herein  contained  the 
court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
may,  under  special  circumstances,  allow  an  appeal,  although 
the  same  is  not  brought  within  the  time  hereinbefore  pre- 
scribed in  that  behalf; 
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2.  In  such  case,  the  court  or  judge  shall  impose  such        S.  71. 

'  .  GO  days' 

terms  as  to  security  or  otherwise  as  seems  proper  under  limit 
.,         .              .  extended, 

the  circumstances; 

3.  The  provisions  of  this  section  shall  not  apply  to  any 
appeal  in  the  case  of  an  election  petition.  R.S.,  c.  135,  s. 
42. 

Vaughan  v.  Richardson,  17  Can.  S.C.R.  703. 

Held,  per  Strong,  J.,  that  the  words  "allow  an  appeal" 
in  section  42,  now  section  71,  simply  mean  the  settlement  of 
the  case  and  the  approval  of  the  security. 

Held,  per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  judge 
having  power  to  extend  the  time  for  bringing  the  appeal 
may  do  so  even  after  the  time  within  which  the  appeal 
should  be  brought  has  expired. 

Allowance  of  appeal. 

The  use  of  the  expression  "allow  an  appeal"  in  this 
section  has  given  rise  to  a  misapprehension  with  respect  to 
the  power  of  a  judge  of  the  court  below,  and  applications 
under  this  section  in  the  Province  of  Quebec  frequently 
ask  the  judge  below  to  grant  leave  to  appeal,  as  if  the 
appeal  could  only  be  taken  by  leave,  whereas  the  right  to 
appeal  depends  solely  upon  the  case  being  one  in  which  an 
appeal  lies  under  the  sections  of  the  statute  conferring  an 
appellate  jurisdiction  upon  the  Supreme  Court.  The  judge 
below  has,  therefore,  no  jurisdiction  to  grant  leave,  nor  is 
leave  necessary.  All  that  this  section  does  is  to  authorize 
a  judge  of  the  court  below  to  allow  the  security  which  the 
appellant  offers,  and  to  extend  the  time  for  the  giving  of 
the  security  where  the  appeal  has  not  been  brought  within 
the  60  days  prescribed  by  section  69,  supra.  Although 
there  are  expressions  in  some  of  the  earlier  decisions  of  the 
court  which  might  warrant  the  conclusion  that  a  judge  of 
the  court  below  might  extend  the  time  in  which  the  appeal 
should  be  brought,  and  the  Registrar  of  the  Supreme  Court 
in  Chambers  in  the  same  case  allow  the  security,  it  is  now 
definitely  determined  by  the  decision  in  Barrett  v.  Syndicat 
Lyonnais  du  Klondyhe,  33  Can.  S.C.R.  667,  supra,  p.  339, 
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limit 


Sj^7i.  that  this  cannot  be  done,  and  that  the  only  jurisdiction  the 
judge  below  has  to  extend  the  time  for  ])ringing  the  appeal 
extended.  is  in  a  case  where  it  is  proposed  to  have  the  security  allowed 
in  the  court  below.  The  Registrar  can  only  allow  the  secur- 
ity where  the  application  is  made  within  the  60  days  pro- 
vided by  section  69,  supra,  and  where  the  period  so  limited 
has  expired  a  judge  of  the  court  below  alone  has  power  to 
allow  the  security. 

The  Court  of  Appeal  for  Ontario  has  held  that  no 
appeal  lies  to  that  court  from  a  judgment  of  a  judge  of  that 
court  extending  the  time  for  appealing.  Neill  v.  Travellers' 
Ins.  Co.,  9  Out.  App.  R.  54;  Re  Central  Bank  of  Canada, 
17  Ont.  P.R.  395  (Cass.  Prac.  63). 

Wherever  power  is  given  to  a  legal  authority  to  grant 
or  refuse  leave  to  appeal,  the  decision  of  that  legal  author- 
ity is  final  and  conclusive.  Ex  parte  Stevenson,  3  Times  L. 
R.  486  (Cas.s.  Prac.  63). 

There  would  seem  to  be  no  power  in  either  court  to 
extend  the  time  for  bringing  an  appeal  under  ' '  The  Domin- 
ion Controverted  Elections  Act"     (Cass.  Prac.  63). 

As  to  what  are  "special  circumstances"  within  the 
meaning  of  this  section,  vide  Ex  parte  Gilchrist,  17  Q.B.D. 
528  ;  Bradley  v.  Baylis,  8  Q.B.D.  195.  See  Langdon  v.  Rob- 
ertson, 12  Ont.  P.R.  139,  approving  of  Sievewright  v.  Leys, 
9  Ont.  P.R.  200 ;  Re  Gahourie,  Casey  v.  Gahourie,  12  Ont. 
P.R.  2d2;  Piatt  V.  Grand  Trunk  Rly.  Co.,  12  Ont.  P.R.  380. 
No  uniform  rule  can  be  deduced  from  the  cases,  but  if 
any  rule  can  be  laid  down  it  seems  to  be  that  to  do  justice 
in  the  particular  case  is  above  all  other  considerations,  as 
was  said  in  Re  Gahourie,  supra.  In  Re  Manchester  Eco- 
nomic Building  Society,  24  Ch.  D.  488,  in  which  application 
for  special  leave  to  appeal  was  made  after  the  expiration 
of  the  time  fixed,  Brett,  M.R.,  says,  at  p.  497:  "I  know  of 
no  rule  other  than  this,  that  the  court  has  power  to  give  the 
special  leave,  and,  exercising  its  judicial  discretion,  is 
bound  to  give  the  special  leave,  if  jurisdiction  requires  that 
that  leave  should  be  given"  (Cass.  Prac.  64). 

Oppenheimer  v.  Brackman,  32  Can.  S.C.R.  699. 

A  judge  of  the  Supreme  Court  of  British  Columbia, 
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whether  or  not  he  sits  as  a  member  of  the  court  constituted        S.  71. 
to  hear  the  appeal,  is  "a  judge  of  the  court  proposed  to  be  uj^it^^*^ 
appealed  from"  within  the  meaning  of  this  section,  and  has  extended, 
the  power  to  allow  an  appeal. 

Order  allowing  appeal — what  to  contain. 

Bank  of  Montreal  v.  Demers,  29  S.C.R.  435. 

Held,  the  Supreme  Court  will  not  inquire  into  the  facts 
and  circumstances  which  moved  the  judge  of  the  court 
below  to  extend  the  time  for  bringing  an  appeal  to  the 
Supreme  Court  under  this  section. 

72.  No  writ  shall  be  required  or  issued  for  bringing  any 
appeal  in  any  case  to  or  into  the  court,  but  it  shall  be  suf- 
ficient that  the  party  desiring  so  to  appeal  shall,  within 
the  time  herein  limited  in  the  case,  have  given  the  security 
required  and  obtained  the  allowance  of  the  appeal. 

2.  Whenever  error  in  law  is  alleged,  the  proceedings  in 
the  Supreme  Court  shall  be  in  the  form  of  an  appeal.  R.S., 
c.  135,  s.  43. 

Allowance  of  the  appeal. 

Vide  notes  to  section  71,  supra. 

The  proceedings  subsequent  to  the  allowance  of  the 
security  are  governed  by  the  Supreme  Court  Rules,  when 
not  provided  for  by  the  Act  itself.  The  following  resume, 
adapted  from  the  introduction  to  Cassels'  Practice,  1888, 
sets  out  in  a  concise  form  the  proceedings  which  have  to  be 
taken  before  an  appeal  is  ripe  for  hearing :  — 

Having  given  the  required  notice  of  appeal,  or  intention 
to  appeal,  the  next  point  which  arises  for  consideration  is 
as  to  security.  The  approving  of  the  security  is  a  mode  of 
allowing  the  appeal,  and  when  given  the  appeal  has  been 
brought  and  is  then  within  the  jurisdiction  of  the  Supreme 
Court.  Now  section  69  of  the  Act  provides  that  every 
appeal  (certain  exceptions  being  provided  for)  "shall  be 
brought  within  sixty  days  from  the  signing  or  entry  or  pro- 
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S.  72.       nouncing  of  the  judgment  appealed  from."    Does  the  time 
Allowance  of  £  1.1,       ■       •  4.  ■  £  i.\.      •    j 

appeal.  ^'^'^  from  the  signing  or  entry  or  pronouncing  of  the  judg- 

ment? (See  notes  to  section  69  for  the  cases  decided 
on  this  point.)  The  application  to  have  security  approved 
may,  under  section  69,  be  made  either  in  the  court  below 
or  in  the  Supreme  Court,  and  there  are  certain  cases  in 
which  special  leave  to  appeal  must  be  obtained  from  the 
Supreme  Court  or  a  judge  thereof — for  instance,  appeals 
under  the  Winding-up  Act,  and  certain  appeals  from  the 
Exchequer  Court.  If  the  sixty  days  be  too  short  a  time  to 
perfect  the  security  an  application  must  be  made  under  sec- 
tion 71  of  the  Act  based  upon  the  "special  circumstances" 
required  by  that  section.  It  should  be  borne  in  mind  that 
such  an  application  must  be  made  to  the  "court  appealed 
from  or  a  judge  thereof."  Having  elected  in  which  court 
to  make  the  application  for  approval  of  the  security,  the 
bond  should  be  prepared  and  steps  taken,  according  to  the 
usual  practice  of  the  court  to  be  applied  to,  to  have  the 
bond  approved.  In  the  Supreme  Court  four  days'  clear 
notice  should  be  given  to  the  opposite  party  of  the  inten- 
tion to  apply,  and  the  necessary  instructions  sent  to  the 
Ottawa  agent,  who  should  be  regularly  appointed  pursuant 
to  the  requirements  of  rule  16.  The  appointment  of  an 
agent  at  the  earliest  moment  is  an  important  step  in  the 
appeal.  It  is  entirely  irregular  to  communicate  with  the 
Registrar  of  the  Court  as  to  any  proceeding  in  appeal.  All 
applications  not  strictly  applications  which  should  be  made 
to  the  full  Court  are  now  made  to  the  Registrar  sitting  as 
a  Judge  in  Chambers  under  the  provisions  of  rule  83.  There 
are  but  two  exceptions  in  such  rule. 

After  the  security  has  been  approved  of,  the  appellant 
has  one  month  within  which  to  settle  and  print  the  case. 
No  special  rules  have  been  made  by  the  Supreme  Court  as 
to  the  practice  to  be  adopted  on  settling  the  case.  The  stat- 
ute (section  73)  provides  that  it  shall  be  stated  by  the  par- 
ties, or,  in  the  event  of  difference,  be  settled  by  the  court 
appealed  from  or  a  judge  thereof.  The  appellant's  solici- 
tor can  send  to  the  solicitor  for  the  respondent  a  draft  of 
the  case,  and  the  respondent's  solicitor  can  return  it  within 
a  reasonable  time  with  such  suggestions  or  alterations  as  he 
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may  think  advisable,  and  the  draft  can  be  sent  from  one  to  S.  72. 
the  other  until  finally  signed  as  agreed  upon,  or  until  a  dif-  appeal, 
ference  arises  which  can  be  settled  only  by  an  application 
to  a  judge.  Or  an  agreement  can  be  signed  by  the  solicitors 
as  to  what  documents,  specifying  them  clearly,  the  case 
shall  contain.  Unnecessary  material  should  be  carefully 
omitted.  As  to  what  should  be  inserted  see  seel  ion  73  of 
the  Act  and  notes.  Upon  the  appellant's  solicitor  will 
then  fall  the  duty  of  printing  the  case.  The  rules  of 
the  court  regulating  the  form  and  style  of  the  case  should 
be  closely  followed.  It  may  happen  that  the  length 
of  the  case,  or  other  circumstances,  makes  it  evident 
that  with  reasonable  diligence  it  will  not  be  possible 
to  overtake  the  printing  within  the  month  after  security 
has  been  allowed.  The  solicitor  for  the  appellant,  to  avoid 
an  application  on  the  part  of  the  respondent  to  dismiss  the 
appeal  for  want  of  prosecution,  should  then  apply  in  the 
Supreme  Court,  in  Chambers,  for  further  time,  giving  the 
usual  four  clear  days'  notice  of  the  application  to  his  oppo- 
nent and  filing  an  affidavit  in  the  Supreme  Court  in  support 
of  his  application.  When  printed,  a  copy  of  the  case  should 
be  submitted  to  the  proper  officer  of  the  court  below,  who, 
upon  being  satisfied  that  it  is  the  case  stated  by  the  parties, 
or  settled  by  the  judge,  and  paid  the  usual  fees,  should  cer- 
tify and  transmit  it  to  the  Registrar  of  the  Supreme  Court, 
with  a  certified  copy  of  the  bond  given  as  security  and  cer- 
tified copies  of  exhibits.  (See  rule  10.)  It  may  be  less  ex- 
pensive and  more  advantageous  to  the  satisfactory  argu- 
ment of  the  appeal  to  obtain  from  the  Supreme  Court,  in 
Chambers,  an  order  for  the  transmission  of  the  original 
exhibits.  The  case  should  be  filed  in  the  office  of  the  Reg- 
istrar of  the  Supreme  Court  twenty  clear  days  before  the 
first  day  of  the  session  at  which  it  is  to  be  brought  on  for 
hearing.  At  least  fifteen  days  before  the  first  day  of  the 
session  notice  of  hearing  must  be  served.  (See  rules  11- 
15.) 

Each  party  has  in  the  meantime  prepared  and  printed 
a  correct  but  complete  statement  of  the  facts  of  the  case 
and  the  reasons  and  authorities  upon  which  he  intends  to 
rely.  This  document  is  called  a  factum.  The  factums  of 
both  parties  should  be  deposited  with  the  Registrar  at  least 


350  SUPREME    COURT   ACT. 


appeal. 


S.  72.  fifteen  days  before  the  first  day  of  the  session.  (Rule  23.) 
■tI!°Z^"^'^  "*  As  to  what  the  factum  should  contain  and  how  it  should 
be  printed,  see  rules  24  and  25.  The  appeal  must  be 
inscribed  by  the  appellant  for  hearing;  that  is,  a  request 
must  be  filed  with  the  Registrar  to  place  it  on  the  list  of 
appeals  for  hearing,  at  least  fourteen  days  before  the  first 
day  of  the  session  at  which  the  appeal  is  to  be  heard.  (Rule 
31.)  The  inscription  cannot  be  made  unless  the  appellant's 
factum  has  been  deposited.  If  the  respondent  has  failed 
to  deposit  his  factum  within  the  time  limited  by  the  rule  in 
that  behalf,  the  appellant  inscribes  ex  parte.  The  appeal 
is  then  placed  on  the  proper  list  by  the  Registrar,  and  will 
be  called  by  the  court  when  reached. 

73.  The  appeal  shall  be  upon  a  case  to  be  stated  by  the 
parties,  or,  in  the  event  of  difference,  to  be  settled  by  the 
court  appealed  from,  or  a  judge  thereof ;  and  the  case  shall 
set  forth  the  judgment  objected  to  and  so  much  of  the 
pleadings,  evidence,  affidavits  and  documents  as  is  neces- 
sary to  raise  the  question  for  the  decision  of  the  Court. 
R.S.,  c.  135,  s.  44. 

The  case. 

Vide  rules  1,  2,  3,  4,  5,  6,  7,  8  and  9  infra,  and  notes 
thereto,  and  note  to  section  72,  supra. 

Eeasoiis  for  judgment. 

Attorney  General  v.  City  of  Montreal,  13  Can.  S.C.R. 
352. 

Per  Ritchie,  C.J. — The  printed  case  filed  should  contain 
the  reasons  for  judgments  of  courts  below. 

Maykew  v.  Sio7ie,  26  Can.  S.C.R.  58. 

Per  Taschereau,  J. — Where  a  court  had  pronounced 
judgment  in  a  cause  before  it,  and  after  proceedings  in 
appeal  had  been  instituted  certain  of  the  judges  filed  docu- 
ments with  the  prothonotary  purporting  to  be  additions  to 
their  respective  opinions  in  the  case,  such  documents  were 
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improperly  allowed  to  form  part  of  the  case  on  appeal  and  ^    S-  '^^• 
could  not  be  considered  by  the  appellate  court.  Reasons  for 


Canadian  Fire  Ins.  Co.  v.  Robinson.    9th  Oct.,  1901. 

When  the  appeal  was  called  for  hearing,  counsel  for  the 
appellant  applied  for  leave  to  file,  as  part  of  the  case  on 
appeal,  the  notes  of  reasons  for  a  dissenting  judgment  in 
the  court  below,  which  had  not  been  delivered  in  time  for 
printing  as  part  of  the  record.  A  certificate  by  the  clerk 
of  appeals  was  annexed  to  a  printed  copy  of  the  notes,  stat- 
ing that  they  were  a  correct  copy,  and  that,  owing  to  the 
judge's  absence  from  Canada,  they  had  been  unable  to 
obtain  the  notes  from  him  at  an  earlier  date.  The  applica- 
tion was  opposed  by  counsel  for  the  respondents.  The 
court  allowed  the  notes  to  be  filed,  and  it  was  stated,  by 
His  Lordship  the  Chief  Justice,  that  the  court  was  always 
disposed  to  permit  the  filing  of  notes  of  the  reasons  for 
judgment  of  judges  in  the  court  below  when  they  could  be 
obtained. 

Formal  judgment. 

Bank  of  British  North  America  v.  Walker.  24th  Dec, 
1881. 

An  original  case,  purporting  to  be  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  British  Columbia  over- 
ruling the  demurrers  of  the  defendants  to  certain  counts  of 
the  declaration,  contained  no  formal  order  or  judgment  of 
the  court  overruling  demurrers.  Upon  application  of  the 
agent  for  appellants'  solicitors,  the  agent  of  the  respond- 
ents' solicitors  consenting,  it  was  ordered  that  the  Registrar 
be  at  liberty  to  file  the  case  as  received  without  the  formal 
order,  and  that  the  appellants  might  attach  within  six 
weeks  from  that  date  the  said  formal  order  to  the  case  and 
copies. 

Per  Ritchie,  C.J.,  in  Chambers. 

Wright  v.  Synod  of  Huron,  Cout.  Dig.  1101. 

During  the  hearing  of  the  appeal,  the  attention  of 
appellant's  counsel  was  called  to  the  fact  that  the  case  was 


judgment. 


352  SUPREME    COURT   ACT. 

8.  73.       defective  on  account  of  the  omission  from  the  record  of  the 
Formal         decree  of  the  Court    of    Chancery.       The    argument  was 
judgments,    allowed  to  proceed    on    counsel    undertaking    to  have  the 
decree  added  to  the  case  before  judgment  should  be  ren- 
dered. 

Wallace  v.  Souther,  Cout.  Dig.  1102. 

A  case  cannot  be  filed  unless  it  contains  the  formal 
judgment  of  the  court  appealed  from.  The  appeal  may, 
by  consent,  be  placed  at  the  foot  of  the  roll  to  permit  the 
adding  of  the  rule  of  the  court  below.  Improper  reflections 
upon  the  conduct  of  the  judges  in  the  court  below  will  be 
ordered  to  be  struck  out  of  the  factum,  and  subject  the  soli- 
citor to  the  censure  of  the  court  and  loss  of  his  costs. 

Town  of  St.  Stephen  v.  County  of  Charlotte.  Cout.  Dig. 
1104.    8th  Nov.,  1894. 

The  Supreme  Court  of  Canada  will  not  hear  an  appeal 
when  the  judg-ment  appealed  from  does  not  appear  in  the 
case  filed. 

St.  Stephen  v.  Charlotte,  Cout.  Dig.  1104. 

Before  the  hearing,  attention  was  drawn  to  the  fact 
that  the  formal  judgment  or  order  of  the  court  below  was 
not  in  the  printed  "case."  Upon  counsel  undertaking  to 
have  it  taken  out,  printed  and  added  to  the  "case,"  the 
court  consented  to  hear  the  appeal,  but  the  Chief  Justice 
intimated  that  in  future  no  appeal  would  be  heard  if  the 
"case"  did  not  contain  the  formal  judgment  of  the  court 
below. 

Reid  v.  Ramsay,  Cout.  Dig.  1101. 

A  case  cannot  be  filed  or  appeal  entertained  where  it 
does  not  appear  by  the  printed  record  that  judgment  has 
been  formally  entered. 

Kearney  v.  Kean,  Cout.  Dig.  1101. 

An  incomplete  case  cannot  be  received  by  the  Regis- 
trar, but  where  such  a  case  was  filed,  the  hearing  of  appeal 
was  allowed  to  stand  over  till  the  case  was  perfected  by  the 
addition  of  the  formal  judgment  of  the  court  below. 
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Case  generally.  Case^' ^^ 

Exchange  Bank  of  Canada  v.  Gihnan,  17  Can.  S.C.R.  ^^^^^^  ^■ 

108. 

The  case  in  appeal  should  not  contain  matter  that  was 

not  before  the  trial  court. 

Carrier  v.  Bender,  Cout.  Dig.  1101. 

Per  Gwynne,  J.,  in  Chambers. — No  application  should 
be  made  with  respect  to  the  contents  of  the  "case,"  or  to 
dispense  with  printing  any  part  of  it,  until  it  has  been  set- 
tled by  agreement  between  the  parties,  or  by  a  judge  of  the 
court  below,  pursuant  to  the  statute. 

Barnard  v.  Riendeau,  11th  March,  1901. 

The  court  drew  attention  to  the  impropriety  of  printing 
parts  of  the  case  on  appeal  in  italics  merely  for  the  purpose 
of  emphasizing  particular  phrases  or  paragraphs.  Such  a 
practice  may  be  permitted  in  factums,  but  never  in  the 
printed  case. 

May  V.  Mc Arthur,  3rd  April,  1884. 

Certain  portions  of  the  case  had  been  italicized  in  th^e 
printing.  The  prothonotary  certified  that  the  printed  case 
was  the  case  agreed  upon  and  settled  by  the  parties.  No 
affidavit  was  produced  to  contradict  this  certificate  or  to 
shew  that  the  italics  had  been  improperly  used. 

Objection  to  case  overruled. 

The  case  is  to  be  printed  so  as  to  procure  a  certain 
degree  of  uniformity  and  all  that  is  required  is  a  .substan- 
tial compliance  with  rule  8. 

Ritchie,  C.J^  in  Chambers. 

Rex  V.  Love.     14th  Nov.,  1901.     Cout.  Dig.  1105. 

On  21st  May,  1901,  a  motion  for  a  rule  was  refused,  and 
on  14th  November  following,  the  case  being  inscribed  for 
hearing  on  an  appeal  from  a  judgment  refusing  mandamus 
to  compel  a  magistrate  to  commit  a  person  accused  of  for- 
gery for  trial  after  the  accused  had  been  tried  summarily 
and  discharged  by  him.  As  no  printed  case  or  factums  were 
23 
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S.  74.       filed,  the  court  refused  to  hear  the  appeal  and  ordered  that 
Transmis-      ^^  should  be  struck  off  the  roll. 


sion. 


74.  The  clerk  or  other  proper  officer  of  the  court 
appealed  from  shall,  upon  payment  to  him  of  the  proper 
fees  and  the  expenses  of  transmission,  transmit  the  case 
forthwith  after  such  allowance  to  the  Registrar,  and  fur- 
ther proceedings  shall  thereupon  be  had  according  to  the 
practice  of  the  Supreme  Court.    R.S.,  c.  135,  s.  45. 

Neither  the  statute  nor  the  rules  expressly  provide  that 
the  case  which  is  to  be  certified  to  the  Registrar  of  the 
Supreme  Court  by  the  Registrar  or  clerk  of  the  court 
appealed  from  shall  be  a  printed  case,  and  in  recent  years 
the  practice  has  obtained  of  receiving  the  certified  case 
from  the  clerk  of  the  Territorial  Court  of  the  Yukon  Terri- 
tory typewritten,  and  the  agents  for  the  solicitors  have  had 
the  printing  done  in  Ottawa. 

SECURITY   AND    STAYING   EXECUTION. 

75.  No  appeal  shall  be  allowed  until  the  appellant  has 
given  proper  security,  to  the  extent  of  five  hundred  dollars, 
to  the  satisfaction  of  the  court  from  whose  judgment  he  is 
about  to  appeal,  or  a  judge  thereof,  or  to  the  satisfaction  of 
the  Supreme  Court,  or  a  judge  thereof,  that  he  will  effec- 
tually prosecute  his  appeal  and  pay  such  costs  and  dam- 
ages as  may  be  awarded  against  him  by  the  Supreme  Court. 

2.  This  section  shall  not  apply  to  appeals  by  or  on  behalf 
of  the  Crown  or  in  election  cases,  in  cases  in  the  Exchequer 
Court,  in  criminal  cases,  or  in  proceedings  for  or  upon  a 
writ  of  habeas  corpus.  R.S.,  c.  135,  s.  46.  50-51  V.,  c.  16, 
s.  57. 

The  provisions  of   this   section   must   he  strictly  complied 
with. 

Eolsten  v.  Cockhurn,  1904. 

In  this  case  the  appellants,  on  consent  of  the  respond- 
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ents,  had  a  bond  for  $250  allowed  by  a  judge  of  the  court  S.  75. 
below  as  security  for  their  appeal  to  the  Supreme  Court.  ^^^^^  ^' 
On  the  ease  reaching  the  Registrar  he  referred  the  matter 
to  the  Chief  Justice  to  determine  whether  or  not  such  a 
bond  was  a  sufficient  compliance  with  section  46,  now  sec- 
tion 75.  The  bond  was  disallowed,  the  Chief  Justice  in  his 
judgment  saying: — 

' '  Though  it  would  seem  that  as  a  general  rule  the  giving 
of  security  is  an  enactment  in  favour  of  the  adverse  party, 
and  that  consequently  the  adverse  party  may  waive  it 
expressly  or  impliedly,  yet,  under  the  Supreme  Court  Act, 
that  is  not  so.  Under  sections  40,  43  and  46  (now  sections 
69,  72  and  75  respectively),  the  case  is  taken  out  of  the  jur- 
isdiction of  the  Provincial  Court  only  by  the  approval  of 
the  security.  It  is  only  by  that  Act  that  the  Supreme  Court 
acquires  jurisdiction.  That  is  why  rule  6  requires  that  the 
case  contain  a  certificate  that  the  security  has  been  given. 
Fraser  v.  Ahhott,  Cass.  Dig.  695;  In  re  Cahan,  21  Can. 
S.C.R.  100.  Whitman  v.  The  Union  Bank,  16  Can.  S.C.R. 
410,  might  be  read  as  opposed  to  that  view.  But  the  statute 
is,  to  my  mind,  clear,  and  the  clerk  of  the  Provincial  Court 
has  no  authority  whatever,  as  a  general  rule,  to  certify  a  case 
(rule  1)  when  no  security  has  been  given.  Our  Registrar 
should,  therefore,  refuse  to  receive  such  a  case.  The  secur- 
ity, of  course,  must  be  as  required  by  the  statute. ' ' 

Subsequently,  a  case  was  certified  to  the  Registrar  from 
the  Court  of  Appeal  for  Ontario  in  which  the  Grand  Trunk 
Ely.  Co.  were  appellants,  and  the  security  allowed  by  a 
judge  of  the  Court  of  Appeal  was  the  undertaking  of  the 
appellants'  solicitor.  On  the  strength  of  the  decision  in 
Holsten  v.  Cockburn,  the  Registrar  refused  to  receive  the 
ease  until  the  security  required  by  the  statute  had  been 
given. 

In  re  Cahan,  21  Can.  S.C.R.  100. 

An  appeal  was  sought  from  the  refusal  of  the  Supreme 
Court  of  Nova  Scotia  to  admit  the  appellant  as  an  attorney 
of  the  court.  There  being  no  person  interested  in  opposing 
the  application  or  the  appeal,  no  security  for  costs  was 
given.    Held,  that  the  court  had  no  jurisdiction  to  hear  the 
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i^-_  7-'''.       appeal.     Except  in  cases  specially  provided  for,  no  appeal 
hecuri  y.        ^^^  ^^^  heard  by  this  court  unless  security  for  costs  has  been 
given  as  provided  for  by  this  section  135. 

Order  allowing  security  required. 

McDonald  v.  Abbott,  3  Can.  S.C.R.  278. 

The  following  certificate  was  filed  with  the  printed  case, 
as  complying  with  rule  6  of  the  Supreme  Court  Rules: 
''We,  the  undersigned,  joint  prothonotary  for  the  Superior 
Court  of  Lower  Canada,  now  the  Province  of  Quebec,  do 
hereby  certify  that  the  said  defendant  has  deposited  in  our 
office,  on  the  twentieth  day  of  November  last,  the  sum  of 
five  hundred  dollars,  as  security  in  appeal  in  this  case, 
before  the  Supreme  Court,  according  to  section  thirtj^-first 
of  the  Supreme  Court  Act,  passed  in  the  thirty-eighth  year 
of  Her  Majesty,  chapter  second.  Montreal,  17th  January, 
1878,  Hubert,  Honey  &  Gendron,  P.S.C."  Held,  on  motion 
to  quash  appeal,  that  the  deposit  of  the  sum  of  $500  in  the 
hands  of  the  prothonotary  of  the  court  below,  made  by 
appellant,  without  a  certificate  that  it  was  made  to  the  sat- 
isfaction of  the  court  appealed  from,  or  any  of  its  judges, 
was  nugatory  and  ineffectual  as  security  for  the  costs  of 
appeal. 

Proper  obligees  not  nanud  in  bond. 

Scammell  v.  James,  16  Can.  S.C.R.  593. 

S.  brought  an  action  against  J.  and  issued  a  writ  of 
capias.  Bail  was  given,  and  special  bail  entered  in  due 
course,  but  the  bail-piece  was  not  filed,  nor  judgment 
entered  against  J.  for  some  months  after.  On  application 
to  a  judge  in  Chambers,  an  order  was  made  for  the  dis- 
charge of  the  bail  on  account  of  delay  in  entering  up  judg- 
ment, and  the  full  Court  refused  to  set  aside  such  an  order. 
An  appeal  was  brought  to  the  Supreme  Court  of  Canada, 
intituled  in  the  suit  against  J.  from  the  judgment  of  the 
full  Court,  and  the  bond  for  security  for  costs  was  given 
to  J.  Held,  that  as  the  bail,  the  only  parties  really  inter- 
ested in  the  appeal,  were  not  before  the  Court,  and  were 
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not  entitled  to  the'benefit  of  the  bond,  the  appeal  must  be        S.  75. 
quashed  for  want  of  proper  security.  ^  ""  ^' 

Objections  to  security — how  taken. 

Whitman  v.  Union  Bank  of  Halifax,  16  Can.  S.C.R.  410. 

If  objection  is  made  to  the  form  of  a  bond  for  security 
for  costs  on  appeal  to  the  Supreme  Court,  it  should  be  by 
application  in  Chambers  to  dismiss,  and  if  not  so  made  the 
objection  will  be  held  to  be  waived. 

Appeals  in  forma  pauperis. 

Fraser  v.  Abbott,  Cout.  Dig.  111. 

Held,  the  Supreme  Court  or  a  judge  thereof  hsis  no 
power  to  allow  an  appeal  in  forma  pauperis  or  to  dispense 
with  the  giving  of  the  security  required  by  the  statute. 

Dominion  Cartridge  Co.  v.  Cairns,  Cass.  Prac.  68. 

Sedgewick,  J.,  refused  an  application  for  a  certified 
copy  of  the  record  without  payment  of  the  court  fees,  on 
the  ground  of  the  applicant's  poverty. 

No  power  to  increase  security. 

Archer  v.  Severn,  12  Ont.  P.R.  472. 

The  Court  of  Appeal  has  no  discretion  to  increase  the 
amount  of  security  on  appeal  to  the  Supreme  Court  of  Can- 
ada fixed  by  R.S.C.  c.  135,  s.  46,  at  $500,  because  of  the 
number  of  respondents. 

Bonsack  Machine  Co.  v.  Falk,  Cout.  Dig.  46.  (Q.R.  9 
Q.B.  355.) 

Upon  application  to  file  a  bond  of  security  for  costs  of 
an  appeal  to  the  Supreme  Court  of  Canada,  several 
respondents  who  had  appeared  separately  in  the  Superior 
Court  and  in  the  Court  of  Appeal,  urged  that  they  were 
respectively  entitled  to  separate  security  bonds  for  each  of 
four  appellants,  i.e.,  four  bonds  of  $500  each.  Held,  per 
Hall,  J.,  that  leave  to  appeal  should  be  granted  on  the  furn- 
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S;  75.       ishing  of  a  single  bond  for  .$500.    Archer  v.  Severn,  12  Ont. 
^^^'^y-        p.R.  472,  followed. 

Form  of  bond. 

The  form  of  bond  set  out  on  page  220  of  Cassels' 
Supreme  Court  Practice,  2nd  edition,  is  incorrect.  The 
words  in  the  4th  line,  "jointly  bound,"  should  have  been 
** firmly  bound";  and  the  word  "by"  at  the  end  of  the  6th 
line  should  have  been  "binds." 

Jamieson  v.  Lo7idon  and  Canadian  L.  and  A.  Co.,  18 
Ont.  P.R.  413. 

A  bond  filed  as  security  for  costs  of  an  appeal  to  the 
Supreme  Court  of  Canada  stated  that  the  sureties  were 
jointly  and  severally  held  and  "jointly"  bound,  instead  of 
"firmly"  bound,  and  "we  bind  ourselves  and  each  of  us 
by  himself,"  instead  of  "binds  himself."  Held,  that  it 
must  be  disallowed  for  uncertainty  as  to  whether  it  could 
be  properly  construed  as  a  joint  and  several  bond. 

Young  v.  Tucker,  18  Ont.  P.R.  449. 

A  bond  filed  as  security  for  costs  of  an  appeal  to  the 
Supreme  Court  of  Canada  was  disallowed  on  the  ground  of 
substantial  error  in  the  form — "by"  instead  of  "binds" 
in  the  operative  part.  Jamieson  v.  London  and  Canadian 
L.  and  A.  Co.,  18  P.R.  413,  followed. 

Davidson  v.  Fraser,  17  Ont.  P.R.  246. 

The  condition  in  a  bond  filed  upon  an  appeal  to  the 
Supreme  Court  of  Canada  was  to  "pay  such  costs  and  dam- 
ages as  shall  be  awarded  in  case  the  judgment  shall  be 
affirmed.'^  Held,  that  this  was  not  in  substance  the  same  as 
the  statutory  condition  to  "pay  such  costs  and  damages  as 
may  be  awarded  against  the  appellant  by  the  Supreme 
Court";  and  the  italicised  words  words  added  a  condition 
not  required  by  the  Supreme  Court  Act,  and  by  which  the 
respondents  ought  not  to  be  hampered. 

Robinson  v.  Harris,  14  Ont.  P.R.  373. 

In     an    appeal    to    the    Supreme    Court    of     Canada, 


SUPREME    COURT   ACT.  359 

although  it  is  not  necessary  that  the  appellant  should  be  a  ^  S.  75. 
party  to  the  appeal  bond,  if  he  is  made  a  party,  and  does  '-^^"""^  '^• 
not  execute  the  bond,  the  respondent  is  entitled  to  have  it 
disallowed.  In  an  appeal  bond,  where  the  object  was  not 
only  to  secure  payment  of  the  costs  which  might  be  awarded 
by  the  Supreme  Court  of  Canada  under  section  46  of  R. 
S.C.  c.  135,  but  also  under  section  47(e)  to  procure  a  stay 
of  execution  of  the  judgment  appealed  from  as  to  the  costs 
thereby  awarded  against  the  appellant,  the  condition  was 
"shall  effectually  prosecute  the  said  appeal  and  pay  such 
costs  and  damages  as  may  be  awarded  against  the  appellant 
by  the  Supreme  Court  of  Canada,  and  shall  pay  the  amount 
by  the  said-mentioned  judgment  directed  to  be  paid,  either 
as  a  debt  or  for  damages  or  costs, ' '  etc.  Held,  that  this  did 
not  cover  the  costs  awarded  against  the  appellant  by  the 
judgment  appealed  from. 

Molsons  Bank  v.  Cooper,  17  Ont.  P.R.  153. 

The  condition  of  a  bond  filed  by  the  defendants  as  secur- 
ity for  the  costs  of  an  appeal  to  the  Supreme  Court  of 
Canada,  was  that  if  the  defendants  "shall  effectually  pro- 
secute their  said  appeal  and  pay  such  costs  and  damages 
as  may  be  awarded  against  them  by  the  Supreme  Court  of 
Canada,  then  their  obligation  shall  be  void;  otherwise  to 
remain  in  full  force  and  eft'ect."  Held,  that  the  bond  was 
not  irregular.  (2)  The  affidavit  of  execution  of  such  a 
bond  need  not  be  intituled  in  the  cause.  (3)  A  surety  in 
such  a  bond,  when  justifying  in  the  sum  sworn  to  "over 
and  above  what  will  pay  all  my  just  debts,"  need  not  add 
"and  every  other  sum  for  which  I  am  now  bail." 

Officer  of  the  court  may  be  surety. 

Wilkifis  v.  Maclean,  7  C.L.T.  Occ.  N.  5. 

It  is  not  a  valid  objection  to  a  surety  to  a  bond  for 
security  for  costs  to  the  Supreme  Court  of  Canada  that  he 
is  an  officer  of  the  court  appealed  from. 

Application  of  section  generally. 

The  application  to  have  the  bond  as  security  allowed 
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S-_7'>-       should  be  made  in  Chambers,  and  on  notice,  and  be  accom- 
panied by  a  copy  of  the  bond. 

McNah  V.  Wagler,  February  22nd,  1884. 

Motion  on  behalf  of  defendant  for  approval  of  security 
and  allowance  of  appeal. 

Held,  that  a  similar  application  having  l}een  made  to 
Gwynne,  J.,  in  Chambers,  and  refused,  and  the  application 
being  in  any  event  one  which  should  be  made  in  Chambers, 
the  application  could  not  be  entertained. 

Ontano  and  Quebec  Ely.  Co.  v.  Marchcterrc,  17  Can. 
S.C.R.  141. 

Although  an  application  to  allow  the  security'  has  been 
refused  by  a  judge  of  the  court  below,  the  appellant  may 
make  a  similar  application  to  a  judge  of  the  Supreme 
Court. 

London  and  Canadian  Loan  and  Agency  Co.  v.  MoiTis, 
Cass.  Prac.  68. 

As  a  municipality  has  the  ordinary  right  of  suing  and 
being  sued,  it  can,  as  incident  to  such  right,  properly  join 
in  a  bond  for  security  under  this  section  given  in  a  suit  in 
which  it  was  a  party!     Per  Taylor,  C.J.,  1  West.  L.T.  215. 

Ba7ik  of  Hamilton  v.  Halstead,  Cass.  Prac.  69. 

The  bond  should  not  provide  for  security  for  anything 
but  the  costs  of  the  appeal,  as  required  by  section  46.  Thus, 
where  the  condition  of  the  bond  was  that  appellants  should 
"effectually  prosecute  their  said  api)eal  and  pay  such  costs 
and  damages  as  may  be  awarded  against  them  by  the 
Supreme  Court  of  Canada,  and  shall  pay  the  amounts  by 
said  judgments  respectively  directed  to  be  paid,  either  as 
a  debt  or  for  damages  or  costs  or  the  part  thereof  as  to 
which  the  said  judgments  may  be  affirmed  if  they  or  either 
of  them  be  affirmed  only  as  to  part,  and  all  damages 
awarded  against  the  said  Bank  of  Hamilton  on  such 
appeal,"  the  Registrar  refused  to  approve  of  it. 

Bazinet  v.  Gadomy,  1892.    Cass.  Prac.  69. 

A  bond,  conditioned  to  pay  costs  "in  case  the  appeal 
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should  be  dismissed,"  was  refused.     No  such  condition  is       S-75. 
attached  to  the  security   by   section   46    (now  75),  and  a 
respondent  is  not  obliged  to  accept  it. 

In  Laine  v.  Belaud,  1896. 

A  bond  was  refused  for  a  similar  defect. 

Milson  V.  Carter,  60  L.T.  735.    Cass.  Prac.  69. 

When  the  order  of  the  provincial  court  granting  leave 
to  appeal  made  no  provision  as  to  costs  in  case  of  dismissal 
for  want  of  prosecution  ("effectually  prosecute  his 
appeal")  the  Judicial  Committee  of  the  Privy  Council  held 
that  the  said  court  had  power  to  correct  the  omission  in  its 
order. 

McManamy  v.  City  of  Sherbrooke,  13  Legal  News  290. 
Cass.  Prac.  70. 

When  an  appeal  from  the  Court  of  Queen's  Bench  for 
Lower  Canada  has  been  regularly  allowed,  and  the  case  is 
before  the  Supreme  Court,  the  Superior  Court  has  no  power 
to  suspend  by  injunction,  proceedings  on  the  appeal. 

Wheeler  v.  Black,  M.L.R.  2  Q.B.  159.    Cass.  Prac.  70. 

Held,  that  personal  security  is  sufficient,  and  that  the 
sureties  need  not  justify  on  real  estate. 

Where  it  is  desired  to  include  in  the  same  bond  security 
for  the  costs  of  the  appeal  to  the  Supreme  Court  and  also 
security  to  stay  execution  under  the  next  section,  the  appli- 
cation to  allow  the  bond  should  be  made  in  the  court  below. 

Although  no  express  provision  is  made  therefor,  in  the 
statute  or  rules,  the  practice  obtains  in  the  Supreme  Court 
of  allowing  viva  voce,  examination  of  sureties  on  an  appli- 
cation for  the  approval  of  the  bond;  both  parties  will  be 
permitted  to  file  affidavits  in  respect  to  the  sufficiency  of 
any  security  offered. 

The  tariff  of  fees  provides  that  where  security  is  given 
by  a  deposit  of  money  there  shall  be  paid  in  stamps  one  per 
cent,  on  the  amount  of  the  deposit  and  $2.00  on  the  order. 

When  the  security  is  allowed  an  order  is  made  in  the 
form  set  out  page  467,  infra. 
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S.75.  The  Interpretation  Act,  R.S.,  e.  1,  s.  34,  s.-s.  (27),  reads 

*  ^*        as  follows :  "  '  Sureties '  means  sufficient  sureties,  and  the 

expression  'security'  means  sufficient  security,  and  wherever 

these  words  are  used  one  person  shall  be  sufficient  therefor, 

unless  otherwise  expressly  ordered." 

Winding-up  Act  cases. 

Where  leave  to  appeal  has  been  granted  under  the  pro- 
visions of  the  Winding-up  Act,  security  for  costs  must  be 
given  in  accordance  with  this  section. 

As  to  security  in  Election  Appeals,  vide  p.  491,  infra. 
As  to  security  in  Exchequer  Appeals,  vide  p.  479,  infra. 

76.  Upon  the  perfecting  of  such  security,  execution 
shall  be  stayed  in  the  original  cause :  Provided  that, — 

(a.)  if  the  judgment  appealed  from  directs  an  assign- 
ment or  delivery  of  documents  or  personal  property,  the 
execution  of  the  judgment  shall  not  be  stayed,  until  the 
things  directed  to  be  assigned  or  delivered  have  been 
brought  into  court,  or  placed  in  the  custody  of  such  officer 
or  receiver  as  the  court  appoints,  nor  until  security  has 
been  given  to  the  satisfaction  of  the  court  appealed  from, 
or  of  a  judge  thereof,  in  such  sum  as  the  court  or  judge 
directs,  that  the  appellant  will  obey  the  order  or  judgment 
of  the  Supreme  Court ; 

(&.)  if  the  judgment  appealed  from  directs  the  execu- 
tion of  a  conveyance  or  any  other  instrument,  the  execution 
on  the  judgment  shall  not  be  stayed,  until  the  instrument 
has  been  executed  and  deposited  with  the  proper  officer  of 
the  court  appealed  from,  to  abide  the  order  or  judgment 
of  the  Supreme  Court; 

(c.)  if  the  judgment  appealed  from  directs  the  sale  or 
delivery  of  possession  of  real  property,  chattels  real  or 
immoveables,  the  execution  of  the  judgment  shall  not  be 
stayed,  until  security  has  been  entered  into  to  the  satisfae- 
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tion  of  the  court  appealed  from,  or  a  judge  thereof,  and  in        S.  76. 

.  Stay  of 

such  amount  as  the   said   last   mentioned    court  or  judge  executio*. 

directs,  that  during  the  possession  of  the  property  by  the 
appellant  he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  on  the  property,  and  that  if  the  judgment  is 
affirmed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  the  appeal  is  brought  until 
delivery  of  possession  thereof,  and  also,  if  the  judgment  is 
for  the  sale  of  property  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  that  the  appellant  will  pay  the  defi- 
ciency ; 

(d.)  if  the  judgment  appealed  from  directs  the  pay- 
ment of  money,  either  as  a  debt  or  for  damages  or  costs, 
execution  thereof  shall  not  be  stayed,  until  the  appellant 
has  given  security  to  the  satisfaction  of  the  court  appealed 
from,  or  of  a  judge  thereof,  that  if  the  judgment  or  any 
part  thereof  is  affirmed,  the  appellant  will  pay  the  amount 
thereby  directed  to  be  paid,  or  the  part  thereof  as  to  which 
the  judgment  is  affirmed,  if  it  is  affirmed  only  as  to  part, 
and  all  damages  awarded  against  the  appellant  on  such 
appeal. 

2.  If  the  court  appealed  from  is  a  Court  of  Appeal  and 
the  assignment  or  conveyance,  document,  instrument,  pro- 
perty or  thing,  as  aforesaid,  has  been  deposited  in  the  cus- 
tody of  the  proper  officer  of  the  court  in  which  the  cause 
originated,  the  consent  of  the  party  desiring  to  appeal  to 
the  Supreme  Court,  that  it  shall  so  remain  to  abide  the 
judgment  of  the  Supreme  Court,  shall  be  binding  on  him 
and  shall  be  deemed  a  compliance  with  the  requirements  in 
that  behalf  of  this  section  ; 

3.  In  any  case  in  which  execution  may  be  stayed  on  the 
giving  of  security  under  this  section,  such  security  may  be 
given  by  the  same  instrument  whereby  the  security  pre- 
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S.  76.       scribed  in  the  next  preceding  section  is  given.     R.S..  c.  135, 
Stay  of 
execution.       S.  4:i. 

Daivson  v.  MacdonaUl,  15th  January,  1884. 

While  the  proeeedinf>:s  were  going  on  on  the  opposition 
of  the  30th  December,  1880,  another  writ  of  execution  was 
issued  in  the  original  cause  to  collect  the  costs  awarded  to 
respondents  by  the  Supreme  Court  of  Canada  on  the  10th 
June,  1880.  To  this  writ  the  appellant  Dawson  filed  a  sec- 
ond opposition  on  the  18th  January,  1881.  This  opposition 
was  dismissed  by  the  Superior  Court,  and  the  judgment  of 
that  court  was  confirmed  by  the  Court  of  Queen's  Bench. 
The  latter  court  refused  an  appeal  from  the  judgment  on 
this  second  opposition,  on  the  ground  that  the  amount  in 
dispute  was  not  sufficient  to  authorize  an  appeal. 

Dawson  thereupon  moved  before  the  Supreme  Court  of 
Canada  for  an  order  to  suspend  the  proceedings  under  the 
execution  to  which  the  opposition  of  the  18th  January, 
1881,  was  filed,  and  for  leave  to  appeal  from  the  judgment 
on  said  opposition. 

Held,  that  there  was  no  ground  for  staying  the  execu- 
tion. The  court  had  properly  dismissed  the  appeal  on  the 
case  presented,  and  that  was  a  final  decision  in  itself,  and  it 
was  no  ground  for  staying  the  execution  that  there  were 
other  proceedings  in  the  court  below  which  might  possibly 
shew  that  the  defendant  should  have  succeeded  in  the  ori- 
ginal action. 

Motion  refused  with  costs. 

Daivson  v.  Macdonald,  Cout.  Dig.  1135. 

The  judgment  of  the  Supreme  Court  must  be  entered 
and  sent  to  the  court  below  before  defendant  can  have 
recourse  to  a  proceeding  by  requete  civile.  A  requete  civile 
does  not  stay  execution  as  a  matter  of  course.  The  defend- 
ant would  have  to  apply  to  the  Superior  Court  or  a  judge 
thereof  for  an  order.  A  judge  in  Chambers  should  not 
grant  an  order  staying  execution  of  a  judgment,  especially 
when  defendant  has  had  ample  time  to  apply  to  the  full 
Court.     (Per  Tasehereau,  J.) 
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Agricultural  Ins.  Co.  of  Watertowri,  N.Y.  v.  Sargeni,  16  ^^^^J'^- 
P.R.  397.  execution. 

The  plaintiffs  appealed  to  the  Court  of  Appeal  from  a 
judgment  of  the  High  Court  dismissing  their  action  with 
costs,  and  gave  the  security  for  the  costs  of  appeal  required 
by  section  71  of  the  Judicature  Act,  by  paying  $400  into 
court,  and  also  gave  the  security  required  by  rule  804(4) 
in  order  to  stay  the  execution  of  the  judgment  below  for 
taxed  costs,  by  paying  $322.14  into  court.  Their  appeal 
was  dismissed  with  costs.  Desiring  to  appeal  to  the 
Supreme  Court  of  Canada,  they  paid  $500  more  into  court, 
and  this  was  allowed  by  a  judge  of  the  Court  of  Appeal  as 
security  for  the  costs  of  the  further  appeal.  Ueld,  that 
execution  was  stayed  upon  the  judgments  of  the  High 
Court  and  Court  of  Appeal  until  the  decision  of  the 
Supreme  Court.  Sernble,  that  payment  out  of  the  moneys 
in  court  to  the  defendant  of  his  costs  of  the  High  Court 
and  Court  of  Appeal,  upon  the  undertaking  of  his  solicitors 
to  repay  in  the  event  of  the  further  appeal  succeeding, 
could  not  properly  be  ordered.  Kelly  v.  Imperial  Loan  Co., 
10  P.R.  499,  commented  on. 

Veilleux  v.  Price  &  Ordway,  Cout.  Dig.  108.  5th  ]\Tay, 
1903. 

Application  for  completion  of  security  bond  on  appeal 
from  a  judgment  condemning  V.  to  pay  0.  $37,500,  and 
dismissing  the  intervention  of  P.,  who  claimed  half  the 
money.  It  appeared  that  there  was  $30,400  deposited  in 
the  Quebec  Bank  to  the  credit  of  V.,  and  his  application 
was  that  this  sum  should  be  paid  into  court  and  that  he 
should  be  required  to  give  security  only  for  the  balance, 
instead  of  being  obliged  to  give  security  for  the  whole  sum 
in  order  to  stay  execution.  The  court  held  that  it  had  no 
jurisdiction  to  make  the  order,  and  dismissed  the  applica- 
tion with  costs. 

77.  AVhen  the  security  has  been  perfected  and  allowed, 
any  judge  of  the  court  appealed  from  may  issue  his  fiat  to 
the  sheriff,  to  whom  any  execution  on  the  judgment  has 
issued,  to  stay  the  execution,  and  the  execution  shall  be 
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S.77.       thereby  stayed,  whether  a  levy  has  been  made  under  it  or 
atay  of 
execution.        not. 

2.  If  the  court  appealed  from  is  a  court  of  appeal,  and 
execution  has  been  already  stayed  in  the  case,  such  stay  of 
execution  shall  continue  without  any  new  fiat,  until  the 
decision  of  the  appeal  by  the  Supreme  Court. 

3.  Unless  a  judge  of  the  court  appealed  from  otherwise 
orders  no  poundage  shall  be  allowed  against  the  appellant, 
upon  any  judgment  appealed  from,  on  which  any  execution 
is  issued  before  the  judge's  fiat  to  stay  the  execution  is 
obtained.    R.S.,  c.  135,  s.  48. 

78.  If,  at  the  time  of  the  receipt  by  the  sheriff  of  the  fiat, 
or  of  a  copy  thereof,  the  money  has  been  made  or  received 
by  him,  but  not  paid  over  to  the  party  who  issued  the  exe- 
cution, the  party  appealing  may  demand  back  from  the 
sheriff  the  amount  made  or  received  under  the  execution,  or 
so  much  thereof  as  is  in  his  hands  not  paid  over,  and  in  de- 
fault of  payment  by  the  sheriff,  upon  such  demand,  the 
party  appealing  may  recover  the  same  from  him  in  an 
action  for  money  had  and  received,  or  by  means  of  an  order 
or  rule  of  the  court  appealed  from.    R.S.,  c.  135,  s.  49. 

79.  If  the  judgment  appealed  from  directs  the  delivery 
of  perishable  property,  the  court  appealed  from,  or  a  judge 
thereof,  may  order  the  property  to  be  sold  and  the  proceeds 
to  be  paid  into  court,  to  abide  the  judgment  of  the  Supreme 
Court.    R.S.,  c.  135,  s.  50. 

For  decisions  under  the  corresponding  sections  of  the 
Judicature  Act  of  Ontario,  vide  Holmested  &  Langton. 
The  Judicature  Act,  1905,  edition.  Rule  827,  p.  1064. 

DISCONTINUANCE  OP  PROCEEDINGS. 

80.  An  appellant  may  discontinue  his  proceedings  by 
giving  to  the  respondent  a  notice  entitled  in  the  Supreme 
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Court  and  in  the  cause,  and  signed  by  the  appellant,  his        S.  80. 

...  .  ,        ,       T  1  Discontinu- 

attorney  or  solicitor,  stating  that  he  discontinues  such  pro-  ance. 

ceedings. 

2.  Upon  such  notice  being  given,  the  respondent  shall 
be  at  once  entitled  to  the  costs  of  and  occasioned  by  the  pro- 
ceedings in  appeal ;  and  may,  in  the  court  of  original  juris- 
diction, either  sign  judgment  for  such  costs  or  obtain  an 
order  from  such  court,  or  a  judge  thereof,  for  their  pay- 
ment, and  may  take  all  further  proceedings  in  that  court 
as  if  no  appeal  had  been  brought.    R.S.,  c.  135,  s.  51. 

The  practice  followed  in  case  of  discontinuing  proceed- 
ings is  to  file  the  notice  of  discontinuance  in  the  office  of 
the  Registrar  and  obtain  an  appointment  to  tax  costs. 

CONSENT  TO  REVERSAL  OF  JUDGMENT. 

81.  A  respondent  may  consent  to  the  reversal  of  the 
judgment  appealed  against,  by  giving  to  the  appellant  a 
notice  entitled  in  the  Supreme  Court  and  in  the  cause,  and 
signed  by  the  respondent,  his  attorney  or  solicitor,  stating 
that  he  consents  to  the  reversal  of  the  judgment ;  and  there- 
upon the  Court,  or  any  judge  thereof,  shall  pronounce 
judgment  of  reversal  as  of  course.    S.R.,  c.  135,  s.  52. 

Confederation  Life  Ass.  v.  Wood,  May,  1902. 

A  condition  in  a  policy  of  life  insurance  provided  that 
if  any  premium,  or  note  given  therefor,  was  not  paid  when 
due,  the  policy  should  be  void.  A  note  given,  payable  with 
interest,  in  payment  of  a  premium  provided  that  if  it  were 
not  paid  at  maturity  the  policy  should  forthwith  become 
void.  On  the  maturity  of  the  note,  it  was  partly  paid  and 
an  extension  was  granted  and  on  a  part  payment  being 
again  made,  a  further  extension  was  granted.  The  last 
extension  was  overdue,  and  the  balance  on  the  note  was 
unpaid  at  the  death  of  the  assured.  A  receipt  by 
the  company,  given  at  the  time  of  taking  the  note,  was  for 
the  amount  of  the  premium,  but  at  the  bottom  of  the  face 
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S.  81.  of  the  receipt  were  these  words:  "Paid  by  note  in  terms 
iu(Se^nt  thereof."  While  the  note  was  running  the  policj-  was 
assigned  for  value,  with  the  assent  of  the  company  to  the 
plaintiff,  to  whom  the  receipt  was  delivered  by  the  assured. 
The  plaintiff  filed  a  bill  in  equity  as  assignee  of  the 
policy,  but  his  action  was  dismissed  by  Barker,  J.,  the 
judge  in  Equity.  On  appeal  to  the  Supreme  Court  of  New 
Brunswick  it  was  held  by  a  ma.jority  of  three  to  two,  that 
defendant  was  estopped  by  the  receipt  and  by  the  exten- 
sions of  time  for  payment  to  the  assured  from  setting  up 
against  the  plaintiff  that  the  policy  was  void  for  non-pay- 
ment of  the  premium.  On  a  further  appeal  to  the  Supreme 
Court  of  Canada  a  consent  was  filed  by  counsel  for  the 
respondent  that  the  appeal  should  be  allowed,  each  party 
to  pay  his  own  costs  in  the  Supreme  Court  and  in  the  court 
below,  and  the  Supreme  Court  ordered  .judgment  to  be 
entered  pursuant  to  the  said  consent. 

DISMISS AIj  for  delay. 

82.  If  an  appellant  unduly  delays  to  prosecute  his 
appeal,  or  fails  to  bring  the  appeal  on  to  be  heard  at  the 
first  session  of  the  Supreme  Court,  after  the  appeal  is  ripe 
for  hearing,  the  respondent  may,  on  notice  to  the  appellant, 
move  the  Supreme  Court,  or  a  judge  thereof  in  chambers, 
for  the  dismissal  of  the  appeal. 

2.  Such  order  shall  thereupon  be  made  as  the  said  Court 
or  judge  deems  just.    R.S.,  c.  135,  s.  53. 

Rule  5  gives  an  appellant  30  days  in  which  to  file  his 
case,  and  this  time  may  be  extended  under  Rules  42  and 
70.  The  appeal  may  be  dismissed  if  there  has  been  unrea- 
sonable delay  by  the  appellant,  and  where  the  judge  in 
chambers  has  exercised  his  discretion  and  dismissed  the 
appeal,  the  Supreme  Court  will  not  interfere. 

Whitfield  V.  The  Merchants  Bank,  4th  March,  1885. 

The  case  was  filed  on  the  22nd  October,  1885,  the 
respondent's  factums  on  the  18th  November,  1884.     The 
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last  day  for  filing  factums  in  appeals  to  be  heard  the  fol-  S.  82. 
lowing  session  was  the  30th  of  January,  1885,  and  for  JJ^Til?^^ 
inscribing,  the  2nd  February  following.  The  appeal  not 
being  inscribed,  the  respondent's  counsel  gave  notice  of 
motion  on  the  9th  February  to  dismiss  appeal  for  want  of 
prosecution.  On  the  14th  the  motion  was  heard.  Appel- 
lant's agent  stated  that  on  the  2nd  February  he  had  made 
a  search  in  the  Registrar's  office  for  the  respondent's 
factum,  and  had  been  informed  it  had  not  been  filed.  He 
was  therefore  under  the  impression  the  respondent  could 
not  take  advantage  of  the  delay  of  the  appellant.. 

Held,  that  the  undue  delay  in  filing  appellant's  factum 
and  inscribing  appeal  had  not  been  satisfactorily  accounted 
for,  and  the  appeal  should  be  dismissed.  Per  Fournier, 
.T.,  in  chambers,  16th  February,  1885. 

An  application  was  made  to  the  Court  to  rescind  or 
vary  the  order  of  Fournier,  J.,  and  to  allow  the  appellant 
to  file  his  factum  and  inscribe  appeal.  Affidavits  were 
filed,  but  merely  to  the  effect:  1.  That  appellant's  coun- 
sel thought  that  while  the  respondent  was  in  default  with 
regard  to  his  factum,  it  could  not  be  considered  that  there 
was  any  undue  delay  in  the  prosecution  by  appellant  of  his 
appeal;  and  2.  That  the  appeal  was  bona  fide  and  serious. 

Held,  that  the  Court  would  not  interfere  with  the  order 
of  the  judge  in  chambers. 

Martin  v.  Roy,  Jan.  1879. 

A  motion  to  dismiss  appeal  was  referred  by  the  Court 
to  the  Chief  Justice  in  chambers. 

City  of  Winnipeg  v.  Wright,  13  Can.  S.C.R.  441. 

A  party  seeking  an  appeal  obtained  an  extension  of 
time  for  filing  his  case  but  failed  to  take  advantage  of  the 
indulgence  so  granted,  whereupon,  on  the  application  of 
the  respondent,  the  appeal  was  dismissed  by  the  judge  in 
chambers.  On  motion  to  rescind  the  order  dismissing  the 
appeal. 

Held,  Strong  and  Gwynne.  JJ.,  dissenting  that  under 
the  circumstances  of  the  case  the  Court  would  not  interfere 
by  rescinding  the  judge's  order  and  restoring  the  appeal. 
24 
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S.  82  In   election   appeals   it   was   formerly   considered   that 

for  deliiv.  niotions  to  dismiss  for  want  of  prosecution  must  be  made 
to  the  Court;  North  York  Election  Case,  Cass.  Dig.,  p. 
682,  No.  71 ;  but  in  the  Halton  Election  Case,  19  Can.  S.C. 
R.  557,  the  Court  referred  such  a  motion  to  a  judge  in 
chambers,  and  since  then  the  Registrar  has  heard  them. 
Ckicoutimi  and  Sagiienay  Election  Case,  Cass.  Dig.,  p. 
682,  No.  72.     Cass.  Prac.  p.  75. 

Rule  44  provides  as  follows : 

"Unless  the  appeal  is  brought  on  for  hearing  by  the 
appellant  within  one  year  next  after  the  security  shall  have 
been  allowed,  it  shall  be  held  to  have  been  abandoned  with- 
out any  order  to  dismiss  being  required,  unless  the  Court 
or  a  judge  thereof  shall  otherwise  order." 

DEATH  OF  PARTIES. 

83.  In  the  event  of  the  death  of  one  of  several  appel- 
lants, pending  the  appeal  to  the  Supreme  Court,  a  sugges- 
tion may  be  filed  of  his  death,  and  the  proceedings  may, 
thereupon,  be  continued  at  the  suit  of  and  against  the  sur- 
viving appellant,  as  if  he  were  the  sole  appellant.  R.S., 
c.  135,  s.  54. 

84.  In  the  event  of  the  death  of  a  sole  appellant,  or  of 
all  the  appellants,  the  legal  representative  of  the  sole  appel- 
lant, or  of  the  last  surviving  appellant,  may,  by  leave  of 
the  Court  or  a  judge,  file  a  suggestion  of  the  death,  and 
that  he  is  such  legal  representative,  and  the  proceedings 
may  thereupon  be  continued  at  the  suit  of  and  against 
such  legal  representative  as  the  appellant. 

2.  If  no  such  suggestion  is  made,  the  respondent  may 
proceed  to  an  affirmance  of  the  judgment,  according  to  the 
practice  of  the  Court,  or  take  such  other  proceedings  as  he 
is  entitled  to.    R.S.,  c.  135,  s.  55. 

85.  In  the  event  of  the  death  of  one  of  several  respond- 
ents, a  suggestion  may  be  filed  of  such  death,  and  the  pro- 


SUPREME    COURT   ACT.  371 

ceedings  may  be  continued  against  the  surviving  respond-        S.  85. 
ent.    R.S.,  c.  135,  s.  56.  parties. 

86.  Any  suggestion  of  the  death  of  one  of  several 
appellants  or  of  a  sole  appellant  or  of  all  the  appellants  or 
of  one  of  several  respondents,  if  untrue,  may  on  motion  be 
set  aside  by  the  Court  or  a  judge.  R.S.,  c.  135,  ss.  54,  55 
and  56. 

87.  In  the  event  of  the  death  of  a  sole  respondent,  or  of 
all  the  respondents,  the  appellant  may  proceed,  upon  giv- 
ing one  month's  notice  of  the  appeal  and  of  his  intention 
to  continue  the  same,  to  the  representative  of  the  deceased 
party,  or  if  no  such  notice  can  be  given,  then  upon  such 
notice  to  the  parties  interested  as  a  judge  of  the  Supreme 
Court  directs.    R.S.,  c.  135,  s.  57. 

88.  In  the  event  of  the  death  of  a  sole  plaintiff  or 
defendant  before  the  judgment  of  the  court  in  which  an 
action  or  an  appeal  is  pending  is  delivered,  and  if  such 
judgment  is  against  the  deceased  party,  his  legal  repre- 
sentatives, on  entering  a  suggestion  of  the  death,  shall  be 
entitled  to  proceed  with  and  prosecute  an  appeal  in  the 
Supreme  Court,  in  the  same  manner  as  if  they  were  the 
original  parties  to  the  suit.    52  V.,  c.  37,  s.  3. 

89.  In  the  event  of  the  death  of  a  sole  plaintiff  or  sole 
defendant  before  the  judgment  of  the  court  in  which  an 
action  or  an  appeal  is  pending  is  delivered,  and  if  such 
judgment  is  in  favour  of  such  deceased  party,  the  other 
party,  upon  entering  a  suggestion  of  the  death  shall  be  en- 
titled to  prosecute  an  appeal  to  the  Supreme  Court  against 
the  legal  representatives  of  such  deceased  party,  provided 
that  the  time  limited  for  appealing  shall  not  run  until  such 
legal  representatives  are  appointed.    52  V.,  c.  37,  s.  4. 
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S.  89.  The  above  provisions  applicable  in  the  case  of  death  of 

Death  of        parties  must  be  supplemented  by  Rule  36,  which  provides 


parties. 


as  follows: 

"In  any  case  not  already  provided  for  by  the  Act,  in 
which  it  becomes  essential  to  make  an  additional  party  to 
the  appeal,  either  as  appellant  or  respondent,  and  whether 
such  proceeding  becomes  necessary  in  consequence  of  the 
death  or  insolvency  of  any  original  party,  or  from  any 
other  cause,  such  additional  party  may  be  added  to  the 
appeal  by  filing  a  suggestion  as  nearly  as.,  may  be  in  the 
form  provided  for  by  section  43  (now  84)  of  the  Act." 

Judgment  nunc  pro  tunc. 

Merchants  Bank  v.  Smith,  23rd  May,  1884.  Cass.  Dig. 
688. 

The  respondent,  the  assignee  of  an  insolvent  estate,  hav- 
ing died  between  the  day  of  hearing  of  the  appeal  and  the 
day  of  rendering  judgment,  on  motion  of  counsel  for 
appellant  the  Court  orders  the  judgment  in  appeal  to  be 
entered  nunc  pro  tunc  as  of  the  date  of  hearing. 

Merchants  Bank  of  Canada  v.  Eeefer,  12th  January, 

1885.  Cass.  Dig.  688. 

On  motion  of  appellant's  counsel,  judgment  is  directed 
to  be  entered  nunc  pro  tunc  as  of  the  day  of  argument, 
one  of  the  parties  having  died  in  the  interval. 

Ontario  and  Quebec  Ely.  Co.  v.  Philbrick,  26th  May, 

1886.  Cass.  Dig.  688. 

On  motion  of  counsel  for  respondent,  supported  by 
affidavit  shewing  that  one  of  the  parties  had  died  between 
the  date  of  hearing  and  the  date  upon  which  judgment 
delivered,  the  Court  directs  judgment  to  be  entered  mine 
pro  tunc  as  of  the  day  of  hearing. 

Muirhcad  v.  Sheriff,  14  Can.  S.C.R.  735. 

In  this  case  the  plaintiff  brought  an  action  against  the 
original  defendant  upon  a  contract  of  indemnity.  After 
verdict  and  before  entry  of  judgment  the  defendant  died. 
Upon  application  of  his  executors  leave  was  given  them  to 
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file  a  suggestion  of  the  death  of  the  defendant  in  the  proper  S.  89. 
office,  and  by  another  order  leave  was  given  the  plaintiff  parties" 
to  sign  judgment  nunc  pro  tunc  as  of  the  date  of  the 
death  of  the  defendant.  Upon  an  appeal  by  the  defend- 
ants to  the  Supreme  Court  a  motion  to  quash  was  made 
by  plaintiff  on  the  ground  that  the  judgment  had  not  been 
revived  against  the  executors  and  that  the  order  granting 
leave  to  file  a  suggestion  was  a  nullity.  The  motion  was 
dismissed  and  appeal  heard  on  the  merits. 

Lord  Campbell's  Act. 

White  V.  Parker,  16  Can.  S.C.R.  699. 

In  an  action  for  negligence  the  plaintiff  was  non- 
suited and  on  motion  to  the  full  Court  the  nonsuit  was  set 
aside  and  a  new  trial  ordered.  Between  verdict  and  judg- 
ment the  plaintiff  died  and  a  suggestion  of  his  death  was 
entered  on  the  record.  An  appeal  to  the  Supreme  Court 
was  quashed  on  the  ground  that  under  Lord  Campbell's 
Act,  or  its  equivalent  in  New  Brunswick,  an  entirely  new 
cause  of  action  arose  on  the  death  of  P.  and  that  the  orig- 
inal action  was  entirely  gone  and  could  not  be  revived. 

ENTRY  OF  CAUSES. 

90.  The  appeals  set  down  for  hearing  shall  be  entered 
by  the  Registrar  on  a  list  divided  into  three  parts,  and 
numbered  and  headed  as  follows:  "Number  one,  Maritime 
Province  Cases;"  "Number  two,  Quebec  Cases;"  "Num- 
ber three,  Ontario  Cases;"  and  the  Registrar  shall  enter 
all  appeals  from  the  Provinces  of  Nova  Scotia,  New  Bruns- 
wick and  Prince  Edward  Island  on  part  numbered  one 
and  all  appeals  from  the  Province  of  Quebec  on  part 
numbered  two,  and  all  appeals  from  the  Provinces  of 
Ontario,  Manitoba,  British  Columbia,  Alberta,  Saskatche- 
wan and  the  Yukon  Territory,  on  part  numbered  three,  in 
the  order  in  which  they  are  respectively  received;  and 
such  appeals  shall  be  heard  and  disposed  of  in  the  order  in 
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S.  90.       which  they  are  so  entered,  unless  otherwise  ordered  by  the 
^"''^°'        Court. 

2.  The  Court  may  by  order  direct  in  what  order  the 
cases  in  i)art  number  one  and  part  innul)er  three  .shall  \u' 
entered:  Provided  that  at  the  October  sittings  of  the 
Court  the  appeals  entered  on  part  number  two  shall  be 
first  heard,  then  those  entered  on  part  number  three,  and 
finally  those  entered  on  part  number  one.  R.S.,  c.  135,  s. 
58;_50-51  v.,  c.  16,  s.  57—52  V.,  c.  37,  s.  5;— 54-55  V., 
c.  25,  s.  5. 

Pursuant  to  this  section,  cases  from  the  most  distant 
provinces  are  placed  at  the  head  of  the  list  of  the  part  to 
which  they  belong,  thus,  in  the  Maritime  appeals,  the  order 
which  usually  obtains  is,  1st,  Prince  Edward  Island 
appeals;  2nd,  Nova  Scotia  appeals;  and  3rd,  New  Bruns- 
wick appeals. 

In  part  3  the  order  is,  1st,  Yukon  appeals ;  2nd,  British 
Columbia  appeals ;  3rd,  Alberta  appeals ;  4th,  Saskatchewan 
appeals;  5th,  Manitoba  appeals;  and  6th,  Ontario  appeals. 

Election  appeals  are  usually  placed  in  a  special  list 
ahead  of  all  Ihe  api)eals.  and  the  same  practice  has  been 
followed  in  appeals  from  the  Board  of  Railway  Commis- 
sioners. 

"Where  special  circumstances  make  it  desirable,  the 
Court  will  place  any  case  in  such  a  position  in  the  part 
to  which  it  belongs,  as  proves  most  suitable,  and  Election 
appeals,  with  consent  of  both  parties,  have  been  set  down 
among  the  appeals  from  the  province  in  which  the  case 
arose. 

The  Court  has  fi-equently  refused  to  remove  a  ease 
from  the  part  to  which  it  belongs  and  place  it  in  another 
part. 

EVIDENCE, 

91.  All  persons  authorized  to  administer  affidavits  to  be 
used  in  any  of  the  superior  courts  of  any  province,  may 
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administer  oaths,  affidavits  and  affirmations  in  such  pro-        S.  91. 

Evidence, 
vmce  to  be  used  in  the  Supreme  Court.    R.S.,  c.  135,  s.  91.  Affidavits. 

92.  The  Governor  in  Council  may,  by  commission,  from 
time  to  time,  empower  such  persons  as  he  thinks  necessary, 
within  or  out  of  Canada,  to  administer  oaths,  and  take  and 
receive  affidavits,  declarations  and  affirmations  in  or  con- 
cerning any  proceeding  had  or  to  be  had  in  the  Supreme 
Court. 

2.  Every  such  oath,  affidavit,  declaration  or  affirmation 
so  taken  or  made  shall  be  as  valid  and  of  the  like  effect,  to 
all  intents,  as  if  it  had  been  administered,  taken,  sworn, 
made  or  affirmed  before  the  Court  or  before  any  judge  or 
competent  officer  thereof  in  Canada. 

3.  Every  commissioner  so  empowered  shall  be  styled  "a 
commissioner  for  administering  oaths  in  the  Supreme  Court 
of  Canada."    R.S.,  c.  135,  s.  92. 

93.  Any  oath,  affidavit,  affirmation  or  declaration, 
administered,  sworn,  affirmed  or  made  out  of  Canada, 
before  any  commissioner  authorized  to  take  affidavits  to 
be  used  in  His  Majesty's  High  Court  of  Justice  in  Eng- 
land, or  before  any  notary  public,  and  certified  under  his 
hand  and  official  seal,  or  before  the  mayor  or  chief  magis- 
trate of  any  city,  borough  or  town  corporate  in  Great  Brit- 
ian  or  Ireland,  or  in  any  colony  or  possession  of  His 
Majesty,  out  of  Canada,  or  in  any  foreign  country,  and 
certified  under  the  common  seal  of  such  city,  borough  or 
town  corporate,  or  before  a  judge  of  any  court  of  supreme 
jurisdiction  in  any  colony  or  possession  of  His  Majesty  or 
dependency  of  the  Crown  out  of  Canada,  or  before  any 
(Mmsul,  vice  consul,  acting  consul,  pro-consul  or  consular 
ngent  of  His  Majesty  exercising  his  functions  in  any 
foreign  place,  and  certified  under  his  official  seal,  concern- 
ing any  proceeding  had  or  to  be  had  in  the  Supreme  Court, 
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shall  be  as  valid  and  of  like  effect,  to  all  intents,  as  if  it 


S.93. 

KvidcncG. 

Effect  of        had  been  administered,  sworn,  affirmed  or  made  before  a 
affidavits.      commissioner  appointed  under  this  Act.    R.S.,  c.  135,  s.  93. 


94.  Every  document  purporting  to  have  affixed,  im- 
printed or  subscribed  thereon  or  thereto,  the  signature  of 
any  commissioner  appointed  under  this  Act,  or  the  signa- 
ture of  any  person  authorized  to  take  affidavits  to  be  used 
in  any  of  the  superior  courts  of  any  province,  or  the  signa- 
ture of  any  such  commissioner  authorized  to  receive  affi- 
davits to  be  used  in  His  Majesty's  High  Court  of  Justice 
in  England,  or  the  signature  and  official  seal  of  any  such 
notary  public,  or  the  signature  of  any  such  mayor  or  chief 
magistrate,  and  the  common  seal  of  the  corporation,  or  the 
signature  of  any  such  judge,  and  the  seal  of  the  court  of 
the  signature  and  official  seal  of  any  such  consul,  vice-con- 
sul, acting  consul,  pro-consul  or  consular  agent,  in  testi- 
mony of  any  oath,  affidavit,  affirmation  or  declaration,  hav- 
ing been  administered,  sworn,  affirmed  or  made  by  or  before 
him,  shall  be  admitted  in  evidence  without  proof  of  any 
such  signature  or  seal  being  the  signature  or  signature  and 
seal  of  the  person  whose  signature  or  signature  and  seal 
the  same  purport  to  be,  or  of  the  official  character  of  such 
person.     R.S.,  c.  135,  s.  94. 


95.  No  informality  in  the  heading  or  other  formal  requi- 
sites of  any  affidavit,  declaration  or  affirmation,  made  or 
taken  before  any  person  under  any  provision  of  this  or  any 
other  Act,  shall  be  an  objection  to  its  reception  in  evidence 
in  the  Supreme  Court,  if  the  court  or  judge  before  whom 
it  is  tendered  thinks  proper  to  receive  it ;  and  if  the  same  is 
actually  sworn  to,  declared  or  affirmed  by  the  person  mak- 
ing the  same  before  any  person  duly  authorized  thereto, 
and  is  received  in  evidence,  no  such  informality  shall  be 
set  up  to  defeat  an  indictment  for  perjury.  R.S.,  c.  135, 
s.  95. 
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96.  If  any  party  to  any  proceeding  had  or  to  be  had  in       S.  90. 

.  Evidence, 

the   Supreme   Court   is   desirovis   of   having    therein    the  interroga- 

eyidence  of  any  person,  whether  a  party  or  not,  or  whether  t^^'^^. 
resident  within  or  out  of  Canada,  the  Court  or  any  judge 
thereof,  if  in  its  or  his  opinion  it  is,  owing  to  the  absence, 
age  or  infirmity,  or  the  distance  of  the  residence  of  such 
person  from  the  place  of  trial,  or  the  expense  of  taking  his 
eyidence  otherwise,  or  for  any  other  reason,  conyenient  so 
to  do,  may,  upon  the  application  of  such  party,  order  the 
examination  of  any  such  person  upon  oath,  by  interroga- 
tories or  otherwise,  before  the  Registrar  of  the  Court,  or 
any  commissioner  for  taking  affidavits  in  the  Court,  or  any 
other  person  or  persons  to  be  named  in  such  order,  or  may 
order  the  issue  of  a  commission  under  the  seal  of  the  Court 
for  such  examination ;  and  may,  by  the  same  or  any  subse- 
quent order,  give  all  such  directions  touching  the  time, 
place  and  manner  of  such  examination,  the  attendance  of 
the  witnesses  and  the  production  of  papers  thereat,  and  all 
matters  connected  therewith,  as  appears  reasonable.  R.S., 
c.  135,  s.  96. 

97.  Every  person  authorized  to  take  the  examination  of 
any  witness,  in  pursuance  of  any  of  the  provisions  of  this 
Act,  shall  take  such  examination  upon  the  oath  of  the  wit- 
ness, or  upon  affirmation,  in  any  case  in  which  affirmation 
instead  of  oath  is  allowed  by  law.    R.S.,  c.  135,  s.  97. 

98.  The  Supreme  Court,  or  a  judge  thereof,  may,  if  it  is 
considered  for  the  ends  of  justice  expedient  so  to  do,  order 
the  further  examination,  before  either  the  Court  or  a  judge 
thereof,  or  other  person,  of  any  witness;  and  if  the  party 
on  whose  behalf  the  evidence  is  tendered  neglects  or  refuses 
to  obtain  such  further  examination,  the  Court  or  judge,  in 
its  or  his  discretion,  may  decline  to  act  on  the  evidence. 
R.S.,  c.  135,  s.  98. 
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99.  Such  notice  of  the  time  and  place  of  examination  as 


S.  99. 
Evidence.  .,     t    •        ,  i  i     ,,    ,  • 

Notice  of  ex-  is  prescribed  m  the  order,  shall  be  given  to  the  adverse 

amination.  j,^^.^^      j^  g ^  ^    ^35^  ^    99 


100.  When  any  order  is  made  for  the  examination  of  a 
witness,  and  a  copy  of  the  order,  together  v^^ith  a  notice  of 
the  time  and  place  of  attendance,  signed  by  the  person  or 
one  of  the  persons  to  take  the  examination,  has  been  duly 
served  on  the  witness  within  Canada,  and  he  has  been  ten- 
dered his  legal  fees  for  attendance  and  travel,  his  refusal  or 
neglect  to  attend  for  examination  or  to  answer  any  proper 
question  put  to  him  on  examination,  or  to  produce  any 
paper  which  he  has  been  notified  to  produce,  shall  be  deemed 
a  contempt  of  court  and  may  be  punished  by  the  same  pro- 
cess as  other  contempts  of  court;  Provided  that  he  shall 
not  be  compelled  to  produce  any  paper  which  he  would  not 
be  compelled  to  produce,  or  to  answer  any  question  which 
he  would  not  be  bound  to  answer  in  court.  R.S.,  c.  135, 
s.  100. 

101.  If  the  parties  in  any  case  pending  in  either  of  the 
said  courts  consent,  in  writing,  that  a  witness  may  be  ex- 
amined within  or  out  of  Canada  by  interrogatories  or  other- 
wise such  consent  and  the  proceedings  had  thereunder  shall 
be  as  valid  in  all  respects  as  if  an  order  had  been  made  and 
the  proceedings  had  thereunder.     R.S.,  c.  135,  s.  101. 

102.  All  examinations  taken  in  Canada,  in  pursuance  of 
any  of  the  provisions  of  this  Act,  shall  be  returned  to  the 
Court;  and  the  depositions,  certified  under  the  hands  of  the 
person  or  one  of  the  persons  taking  the  same,  may,  without 
further  proof,  be  used  in  evidence,  saving  all  just  excep- 
tions.    R.S.,  c.  135.  s.  102. 


103.  All  examinations  taken  out  of  Canada,  in  pursuance 
of  any  of  the  provisions  of  this  Act,  shall  be  proved  by  affi- 
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davit  of  the  due  taking  of  such  examinations,  sworn  before     s.  103. 
some  commissioner  or  other  person  authorized  under  this  Examina- 
or  any  other  Act  to  take  such  affidavit,  at  the  place  where  t^^^JJ^^^*  «* 
such  examination  has  been  taken,  and  shall  be  returned  to 
the  Court;  and  the  depositions  so  returned,  together  with 
such  affidavit,  and  the  order  or  commission,  closed  under 
the  hand  and  seal  of  the  person  or  one  of  the  persons  auth- 
orized to  take  the  examination,  may,  without  further  proof, 
l)e  used  in  evidence,  saving  all  just  exceptions.   R.S.,  c.  135, 
s.  103. 

104.  When  any  examination  has  been  returned,  any 
party  may  give  notice  of  such  return,  and  no  objection  to 
the  examination  being  read  shall  have  effect,  unless  taken 
within  the  time  and  in  the  manner  prescribed  by  general 
order.    R.S.,  c.  135,  s.  104. 

GENERAL  PROVISIONS. 

105.  The  process  of  the  Court  shall  run  throughout 
Canada,  and  shall  be  tested  in  the  name  of  the  Chief 
Justice,  or  in  case  of  a  vacancy  in  the  office  of  chief  justice, 
in  the  name  of  the  senior  puisne  judge  of  the  Court,  and 
shall  be  directed  to  the  sheriff  of  any  county  or  other  judi- 
cial division  into  which  any  province  is  divided. 

2.  The  sheriff's  of  the  said  respective  counties  or  divi- 
sions shall  be  deemed  and  taken  to  be  ex  officio  officers  of 
the  Supreme  Court,  and  shall  perform  the  duties  and  func- 
tions of  sheriffs  in  connection  with  the  Court. 

3.  In  any  case  where  the  sheriff  is  disqualified,  such 
process  shall  be  directed  to  any  of  the  coroners  of  the 
county  or  district.  R.S.,  c.  135,  s.  105;— 50-51  V.,  c.  16, 
s.  57. 

106.  Every  commissioner  for  administering  oaths  in  the 
Supreme  Court,  who  resides  within  Canada,  may  take  and 
receive  acknowledgments  or  recognizances  of  bail,  and  all 
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S.  106.       other  recognizances  in  the  Supreme  Court.     R.S.,  c.  135, 

Commission-        ^„„        _^ ^,  _^         ^„ 

ers  for  S.  106  ;— 51-51  V.,  C.  16,  S.  57. 

taking 

affidavits.  jqijt^  ^^  order  in  the  Supreme  Court  for  payment  of 

money,  whether  for  costs  or  otherwise,  may  be  enforced  by 

such  writs  of  execution  as  the  Court  prescribes.    50-51  V., 

c.  16,  s.  57. 

For  procedure  under  this  section,  see  General  Order, 

No.  85,  infra,  p.  453. 

108.  No  attachment  as  for  contempt  shall  issue  in  the 
Supreme  Court  for  the  non-payment  of  money  only.  50-51 
v.,  c.  16,  s.  57. 

109.  The  judges  of  the  Supreme  Court,  or  any  five  of 
them,  may,  from  time  to  time,  make  general  rules  and 
orders : — 

(a)  for  regulating  the  procedure  of  and  in  the  Supreme 
Court,  and  the  bringing  of  cases  before  it  from  courts 
appealed  from  or  otherwise,  and  for  the  effectual  execution 
and  working  of  this  Act,  and  the  attainment  of  the 
intention  and  objects  thereof; 

(6)  for  empowering  the  Registrar  to  do  any  such  thing 
and  transact  any  such  business  as  is  specified  in  such  rules 
or  orders,  and  to  exercise  any  authority  and  jurisdiction 
in  respect  of  the  same  as  is  now  or  may  be  hereafter  done, 
transacted  or  exercised  by  a  judge  of  the  Court  sitting  in 
chambers  in  virtue  of  any  statute  or  custom  or  by  the 
practice  of  the  Court; 

(c)  for  fixing  the  fees  and  costs  to  be  taxed  and  allowed 
to,  and  received  and  taken  by,  and  the  rights  and  duties 
of  the  officers  of  the  Court; 

{d)  for  awarding  and  regulating  costs  in  such  Court  in 
favour  of  and  against  the  Crown,  as  well  as  the  subject; 

(e)  with  respect  to  matters  coming  within  the  jurisdic- 
tion of  the  Court,  in  regard  to  references  to  the  Court  by 
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the  Governor  in  Council,  and  in  particular  with  respect  to      S.  109. 

Powers  of 
investigations  of  questions  of  fact  involved  in  any  such  judges  to 

reference.  ™^^«  ^f^ 

and  orders. 

2.  Such  rules  and  orders  may  extend  to  any  matter  of 

procedure  or  otherwise  not  provided  for  by  this  Act,  but 
for  which  it  is  found  necessary  to  provide,  in  order  to 
ensure  the  proper  working  of  this  Act  and  the  better 
attainment  of  the  objects  thereof. 

3.  All  such  rules  which  are  not  inconsistent  with  the 
express  provisions  of  this  Act  shall  have  force  and  effect  as 
if  herein  enacted. 

4.  Copies  of  all  such  rules  and  orders  shall  be  laid 
before  both  Houses  of  Parliament  at  the  session  next  after 
the  making  thereof.  50-51  V.,  c.  16,  s.  57;— 54-55  V.,  c. 
25,  s.  4. 

Pursuant  to  the  powers  conferred  by  this  section,  the 
Court  passed  General  Order  83,  infra,  p.  451,  conferring 
upon  the  Registrar  all  the  authority  and  jurisdiction  of  a 
judge  in  chambers,  except  in  matters  of  habeas  corpus  and 
certiorari. 

It  is  questionable  whether  the  powers  conferred  upon 
the  Registrar  of  a  judge  in  chambers  apply  to  any  case 
in  which  jurisdiction  is  conferred  upon  a  judge  of  the 
Supreme  Court  by  some  statute  other  than  the  Supreme 
Court  Act,  e.g.,  the  Winding-up  Act,  the  Railway  Act. 
Jurisdiction  has  been  exercised  under  the  Winding-up  Act, 
but  more  recently,  the  Registrar,  having  doubts  as  to  his 
jurisdi'^tion.  has  in  all  such  case-s  had  the  applications  made 
to  a  judge  of  the  Supreme  Court  in  chambers. 

110.  Any  moneys  or  costs  awarded  to  the  Crown  shall 
be  paid  to  the  Minister  of  Finance,  and  he  shall  pay  out 
of  any  unappropriated  moneys  forming  part  of  the  Con- 
solidated Revenue  Fund  of  Canada,  any  moneys  or  costs 
awarded  to  any  person  against  the  Crown.  50-51  V.,  c.  16, 
s.  57. 
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S.  111.  111.  All  fees  payable  to  the  Registrar  under  the  pro- 

Fees  payable     .   .  .  . 

in  stamps.      Visions  of  this  Act  shall  be  paid  by  means   of  stamps, 

which  shall  be  issued  for  that  purpose  by  the  Minister  of 

Inland  Revenue,  who  shall  regulate  the  sale  thereof ; 

2.  The  proceeds  of  the  sale  of  such  stamps  shall  be  paid 
into  the  Consolidated  Revenue  Fund  of  Canada.  R.S.,  c. 
135,  s.  111. 
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Orders. 


On  the  7th  of  February,  1876,  pursuant  to  the  provi- 
sions of  the  Statute,  the  judges  of  the  Supreme  Court 
adopted  the  first  77  of  the  rules  following,  and  by  General 
Orders  from  time  to  time  thereafter  certain  amendments 
were  made  thereto,  and  the  Orders  were  numbered  as  if 
they  were  additional  rules,  the  first  General  Order  being 
number  78. 

The  rules  following  are  printed  as  they  stand  to-day 
amended  by  the  different  General  Orders. 

TABLE   OP   RULES. 

Rule     1.  Filing  case. 

2.  Case  to  contain  reasons  for  judgment. 

3.  Case  to  contain  copy  of  any  order  enlarging  time. 

4.  Case  may  be  remitted  to  court  below. 

5.  Motion  to  dismiss  for  delay. 

6.  Certificate  of  security  given. 

7.  Case  to  be  printed  and  twenty-five  copies  to  be 

deposited  wdth  Registrar. 

8.  Form  of  case. 

9.  Case  not  to  be  filed  unless  rules  complied  with. 

10.  Certified  copies  of  original  documents  and  ex- 

hibits to  be  deposited  with  Registrar. 

11.  Notice  of  hearing  of  appeal. 

12.  Special  notice  convening  court,  form  of. 

13.  Form  of  notice  of  hearing. 

14.  When  to  be  served. 

15.  How  notice  of  hearing  to  be  served. 

16.  "The   Agent's   Book." 

17.  Suggestion  by  respondent  who  appears  in  person. 

18.  If  no  suggestion  filed. 

19.  Suggestion  by  respondent  who  elects  to  appear 

by  attorney. 

20.  Election  of  domicil  by  respondent  who  appears 

in  person. 

21.  Service  when  respondent  appears  in  person  with- 

out electing  domicil. 
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Rules  and      RuLE  22.  Changing  attorney  or  solicitor. 

Orders.  gs.  Factums  to  be  deposited  with  Registrar. 

24.  What  to  contain. 

25.  llow  to  be  printed. 

26.  Motion    by    respondent    to    dismiss   appeal   on 

ground  of  delay  in  filing  factum. 

27.  Appellant  may  inscribe  ex  'parte  if  factum  not 

filed. 

28.  Setting  aside  inscription  ex  parte. 

29.  Registrar  to  seal  up  factums  first  deposited. 

30.  Interchange  of  factums. 

31.  Registrar  to  inscribe  appeals  for  hearing. 

32.  Counsel  at  hearing. 

33.  Postponement  of  hearing. 

34.  Default  by  parties  in  attending  hearing. 

35.  How  orders  to  be  signed  and  dated. 

36.  Adding  parties  by  suggestion. 

37.  Suggestion  may  be  set  aside. 

38.  Determining  questions  of  fact  arising  on  motion. 

39.  Motions. 

40.  Notice  of  motion,  how  served. 

41.  Affidavits  in  support  of  motion. 

42.  Giving  further  time. 

43.  Setting  down  motions. 

44.  Appeal  abandoned  by  delay. 

45.  Rules  applicable  to  exchequer  appeals. 

46.  Rules   not   applicable   to  criminal   appeals,   nor 

habeas  corpus. 

47.  Case  in  criminal  appeals  and  habeas  corpus. 

48.  When  case  to  be  filed. 

49.  Notice  of  hearing  in  criminal  appeals  and  in  ap- 

peals in  matters  of  habeas  corpus. 

50.  Preceding  rules  not  applicable  in  election  eases. 

51.  Printing  record  in  election  appeals.     (Repealed.) 

52.  Copies  of  record.     (Repealed.) 

53.  Factum  in  election  appeals. 

54.  When   to   be   deposited. 

55.  Order  dispensing  with  printing  of  record  of  fac- 

tum in  election  appeals. 

56.  Fees  to  be  paid  Registrar. 
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Rule  57.  Costs.  Rules  and 

58.  Court  or  judge  may  order  payment  of  fixed  sum         "" 

for  costs. 

59.  How  payment  of  costs  may  be  enforced.      (Re- 

pealed.) 

60.  Contempts,  how  punished.     (Repealed.) 

61.  Cross  appeals. 

62.  Notice  to  be  given. 

63.  Factum  in  cross  appeals. 

64.  Translation  of  factum. 

65.  Translation  of  judgments  and  opinions  of  the 

judges  of  court  below. 

66.  Payment  of  money  into  court. 

67.  Payment  of  money  out  of  court. 

68.  How  made. 

69.  Formal  objections. 

70.  Extending  or  abridging  time. 

71.  Registrar  to  keep  necessary  books. 

72.  Computation  of  time. 

73.  Adjournment  if  no  quorum. 

74.  Christmas  vacation. 

75.  Long  vacation. 

76.  Interpretation. 

77.  Interpretation. 

Order  78.  Amending  Rule  52.     (Repealed.) 

79.  Provision   for   Acting   Registrar   in    absence   of 

Registrar.     (Lapsed.) 

80.  Amending  rules  11,  14,  15,  23,  31,  62,  and  63. 

81.  Amending  schedule  D   (Tariff  of  Fees). 

82.  Provision  for  allowance  to  agents. 

S3.  Jurisdiction  of  Registrar  in  chambers. 

84.  Substituting  new    schedule    of    fees    paA-able  to 

Registrar. 

85.  "Writs,  and  practice  regulating. 

86.  Repealing  Rules  51  and  52  and  substituting  other 

provisions  in  election  appeals. 

87.  Provision   for   Acting   Registrar   in   absence   or 

illness  of  Registrar.     (Lapsed.) 

88.  1.  Amending  Rule  15  so  as  to  provide  for  service 

of  notice  of  appeal  in  certain  cases  upon  the 
Attorney  General  of  Canada. 
25 
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Rules  ;ind       Order  88.  2.  Amending  Eule  75  so  as  to  provide  that  Long 
^'"*^^"'  and  Christmas  vacations  shall  not  be  reckoned 

in  the  computation  of  time. 
3  «&  4.  Providing  for  procedure  in  reference  by 
the  Governor  in  Council  and  Board  of  Rail- 
way Commissioners. 
5.  Providing  that  Rules  1  to  44  inclusive  should 
be  applicable  to  appeals  from  the  Board  of 
Railway   Commissioners. 

RULE  1. 
Filing  case. 

The  first  proceeding  in  appeal  in  this  court  shall  be  the 
filing  in  the  office  of  the  Registrar  of  a  case  pursuant  to 
section  29  of  the  Act  (now  73)  certified  under  the 
seal  of  the  court  appealed  from. 

Notwithstanding  the  provisions  of  this  Rule,  the 
Supreme  Court  has  jurisdiction  in  matters  arising  prior 
to  the  settlement  of  the  case,  in  the  following  cases :  Appli- 
cations for  leave  to  appeal  under  s.  37  ss. (c)  ;  Applications 
for  leave  to  appeal  per  saltum  under  s.  42 ;  Applications 
for  leave  to  appeal  under  ss.  48  and  49 ;  applications  to 
allow  security  under  s.  75;  and  motions  to  dismiss  under 
s.  82. 

For  form  of  certificate  vide  infra,  p.  468. 

General  Order  No.  88  provides  as  follows: 

"3.  Whenever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board  of  Railway  Commis- 
sioners for  Canada,  the  case  shall  only  be  inscribed  by  the 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 
judge  thereof,  and  factums  shall  thereafter  be  filed  by  all 
parties  to  the  reference  in  the  manner  and  form  and  within 
the  time  required  in  appeals  to  the  Court. 

4.  Whenever  an  appeal  is  taken-  from  any  decision  of 
the  Board  of  Railway  Commissioners  for  Canada  pursuant 
to  the  provisions  of  the  Railway  Act,  the  appeal  shall  be 
upon  a  case  to  be  stated  by  the  parties,  or  in  the  event  of 
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difference,  to  be  settled  by  the  said  Board  or  the  chairman       R-  l- 
thereof,  and  the  case  shall  set  forth  the  decision  objected 
to  and  so  much  of  the  affidavits,  evidence  and  documents 
as  are  necessary  to  raise  the  question  for  the  decision  of 
the  Court. 

All  the  rules  of  the  Supreme  Court  from  1  to  44  both 
inclusive,  shall  be  applicable  to  appeals  from  the  said 
Board  of  Railway  Commissioners  for  Canada,  except  in  so 
far  as  the  Railway  Act  otherwise  provides. ' ' 

RULE  2. 

Case  to  contain  reasons  for  judgment. 

The  case  in  addition  to  the  proceedings  mentioned  in 
the  said  section  29  (now  s.  73)  shall  invariably  con- 
tain a  transcript  of  all  the  opinions  or  reasons  for  their 
judgment  delivered  by  the  judges  of  the  court  or  courts 
below,  or  an  affidavit  that  such  reasons  cannot  be  procured, 
with  a  statement  of  the  efforts  made  to  procure  the  same. 

The  opinions  of  the  judges  must  appear  in  the  printed 
case  although  they  have  been  issued  in  the  regular  reports 
of  the  court  appealed  from.  The  Registrar  will  not 
receive  a  case  in  which  the  reasons  are  not  printed  if  they 
were  obtainable  in  time  to  be  included  when  the  case  was 
settled.  The  affidavit  referred  to  in  this  Rule  should  be 
printed  in  the  case.  In  the  Province  of  Quebec  the  prac- 
tice obtains  of  accepting  a  certificate  from  the  Clerk  of 
Appeals  that  he  has  applied  to  the  judges  for  their  reasons 
and  that  the  only  ones  received  were  those  printed  in  the 
case. 

It  will  be  observed  that  the  affidavit  and  certificate  are 
required  to  cover  not  only  the  reasons  for  judgment  of  the 
court  appealed  from,  but  also  of  the  court  of  first  instance 
and  any  intermediate  Court  of  Appeal. 

Reasons  for  judgment  prepared  after  an  appeal  is 
launched  and  with  a  view  to  the  appeal,  should  not  form 
part  of  the  printed  case. 
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R.  2.  Mayhew  v.  8to7ie,  26  Can.  S.C.R.  58.  Per  Taschereau,  J. 

Where  a  court  has  pronounced  judgment  in  a  case  be- 
fore it  and  after  proceedings  in  appeal  had  been  instituted 
certain  judges  filed  documents  with  the  prothonotary  pur- 
porting to  be  additions  to  their  respective  opinions  in  the 
case,  Held,  that  such  documents  were  improperly  allowed 
to  form  part  of  the  case  in  appeal  and  could  not  be  consid- 
ered by  the  appellate  court. 

Confederation  Life  Association  v.  O'Donnell,  10  Can. 
S.C.R.  93. 

On  the  hearing  application  on  behalf  of  the  appellant 
was  made  to  have  an  affidavit  added  to  the  case  filed.  Per 
Ritchie,  C.J. — "The  case  has  been  settled  and  you  cannot 
now  amend  it  by  adding  what  would  be  equivalent  to  new 
evidence. ' ' 

Attorney  General  v.  City  of  Montreal,  13  Can.  S.C.R. 

359. 
The  printed  case  filed  should  contain  the  reasons  for 
judgments  of  courts  below.     Per  Ritchie,  C.J. 

Exchange  Bank  of  Canada  v.  Oilman,  17  Can.  S.C.R. 

108. 
The  case  in  appeal  should  not  contain  matter  that  was 
not  before  the  trial  Court. 

Reid  V.  Ramsay,  Cout.  Dig.  1101. 

A  case  cannot  be  filed  or  appeal  entertained  where  it 
does  not  appear  by  the  printed  record  that  judgment  has 
been  formally  entered. 

Kearney  v.  Kean,  Cout.  Dig.  1101. 

An  incomplete  case  cannot  be  received  by  the  Registrar, 
but  where  such  a  case  was  filed,  the  hearing  of  appeal  was 
allowed  to  stand  over  till  the  case  was  perfected  by  the  addi- 
tion of  the  formal  judgment  of  the  court  below. 

Carrier  v.  Bender,  Cout.  Dig.  1101. 
Per  Gwynne,  J.,   in   chambers.     No  application  should 
be  made  with  respect  to  the  contents  of  the  "case"  or  to 
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dispense  with  printing  any  part  of  it,  until  it  has  been  set-        R-  2. 
tied  by  agreement  between  the  parties,  or  by  a  judge  of 
the  court  below,  pursuant  to  the  statute. 

Bank  of  B.N. A.  v.  Walker,  Cout.  Dig.  1101. 

Per  Ritchie,  C.J.,  in  chambers.  In  a  British  Columbia 
appeal  from  a  judgment  over-ruling  demurrers  an  original 
case  did  not  contain  the  formal  order  or  judgment  of  the 
court.  Upon  application,  the  agent  of  the  respondents' 
solicitors  consenting,  it  was  ordered  that  the  Registrar  be 
at  liberty  to  file  the  case  as  received  without  the  formal 
order,  and  that  the  appellants  might  attach  the  formal 
order  to  the  case  and  copies  within  six  weeks  from  that 
date. 

Wright  v.  Synod  of  Huron,  Cout.  Dig.  1101. 

During  the  hearing  of  the  appeal,  the  attention  of  appel- 
lant's  counsel  was  called  to  the  fact  that  the  case  was  defec- 
tive on  account  of  the  omission  from  the  record  of  the  de- 
cree of  the  Court  of  Chancery.  The  argument  was  allowed 
to  proceed  on  counsel  undertaking  to  have  the  decree  added 
to  the  case  before  judgment  should  be  rendered. 

Wallace  v.  Souther,  Cout.  Dig.  1102. 

A  case  cannot  be  filed  unless  it  contains  the  formal 
judgment  of  the  court  appealed  from.  The  appeal  may, 
by  consent,  be  placed  at  the  foot  of  the  roll  to  permit  the 
adding  of  the  rule  of  the  court  below. 

Town  of  St.  Stephen  v.  County  of  Charlotte,  8th  Nov., 
1894,  Cout.  Dig.  1104. 

The  Supreme  Court  of  Canada  will  not  hear  an  appeal 
when  the  judgment  appealed  from  does  not  appear  in  the 
case  filed. 

(Note. — Before  the  hearing,  attention  was  drawn  to 
the  fact  that  the  formal  judgment  or  order  of  the  court 
below  w^as  not  in  the  printed  "case."  Upon  counsel 
undertaking  to  have  it  taken  out,  printed  and  added  to  the 
"case,"  the  court  consented  to  hear  the  appeal,  but  the 
Chief  Justice  intimated  that,  in  future,  no  appeal  would 
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R.  2.       be  heard  if  the  "case"  did  not  contain  the  formal  judg- 
ment of  the  court  below.) 

Canadian  Fire  Ins.   Co.  v.   Robinson,   9th  Oct.   1901, 
Gout.  Dig.  1105. 

When  the  appeal  was  called  for  hearing  counsel  for  the 
appellant  applied  for  leave  to  file,  as  part  of  the  case  on 
appeal,  the  notes  of  reasons  for  a  dissenting  judgment  in 
the  court  below  which  had  not  been  delivered  in  time  for 
printing  as  part  of  the  record.  A  certificate  by  the  clerk 
of  appeals  was  annexed  to  a  printed  copy  of  the  notes  stat- 
ing that  they  were  a  correct  copy  and  that,  owing  to  the 
judge's  absence  from  Canada,  they  had  been  unable  to 
oBtain  the  notes  from  him  at  an  earlier  date.  The  applica- 
tion was  opposed  by  counsel  for  the  respondents.  The 
Court  allowed  the  notes  to  be  filed,  and  it  was  stated  by  His 
Lordship  the  Chief  Justice,  that  the  Court  was  always  dis- 
posed to  permit  the  filing  of  notes  of  the  reasons  for  judg- 
ment of  judges  in  the  court  below  when  they  could  be 
obtained. 

Printing  unnecessary  matter. 

L'Eeureux  v.  Lamarche,  12  Can.  S.C.R.,  at  p.  465. 

Cost  of  printing  unnecessary  and  useless  matter  in  case 
not  allowed  on  taxation. 

RULE  3. 
Case  to  contain  copy  of  any  order  enlarging  time. 

The  case  shall  also  contain  a  copy  of  any  order  which 
may  have  been  made  by  the  court  below  or  any  judge 
thereof  enlarging  the  time  for  appealing. 

This  rule  is  necessary  because  by  section  69  the  Supreme 
Court  only  has  jurisdiction  where  the  appeal  is  brought 
within  60  days,  unless  the  time  has  been  extended  under 
section  71  by  the  court  below  or  some  judge  thereof. 
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RULE  4.  R.  4. 

Case  may  be  remitted  to  court  below. 

Although  the  case  in  appeal  has  been  settled  by  the 
court  below,  a  party  dissatisfied  by  the  omission  of  what 
he  considers  necessary  material,  may  apply  to  a  judge  in 
chambers  of  the  Supreme  Court  to  have  the  case  remitted 
for  correction. 

Parker  \.  Montreal  City  Passenger  Ely.  Co.,  Cout.  Dig. 
1101. 

Per  Fournier,  J.,  in  chambers.  AVhere  it  appeared 
that  certain  papers  which  a  judge  of  the  court  below  had 
directed  should  form  part  of  the  case  had  been  incorrectly 
printed,  especially  the  factum  of  the  respondent  in  said 
court,  which  had  been  translated  and  in  which  interpola- 
tions had  been  made,  the  Registrar  was  directed  to  remit 
the  case  to  the  court  below  to  be  corrected. 

In  a  proper  case  the  Court  itself  will,  at  the  hearing, 
direct  the  appeal  to  be  remitted  to  the  trial  Court  for  the 
purpose  of  completing  the  record,  but  it  is  too  late  to  make 
such  an  application  after  the  appeal  has  been  argued  and 
stands  for  judgment. 

Providence  Washington  Ins.  Co.  v.  Gerow,  14  Can.  S.C. 
R.  731. 

The  Supreme  Court  in  determining  an  appeal  is  bound 
by  the  case  as  transmitted  as  forming  the  material  upon 
which  the  hearing  was  based ;  steps  to  amend  should  be 
taken  before  the  decision  on  the  appeal,  and  an  applica- 
tion to  amend  the  case  after  a  judgment  by  the  Supreme 
Court  ordering  a  new  trial  comes  too  late. 

2Etna  Ins.  Co.  v.  Brodie,  Cass.  Dig.  (2nd  ed.)  673. 

Respondent  (plaintiff)  moved  the  full  Court  to  have 
the  case  amended  by  adding  his  evidence  when  examined 
as  a  witness  on  behalf  of  appellant  (defendant).  For 
appellant  it  was  contended  that  under  Art.  251  of  the 
Code  of  Civil  Procedure  the  evidence  could  not  be  consid- 
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R-  4.  ered,  a  declaration  having  been  filed  excluding  it  from  the 
record.  Held,  that  the  application  should  have  been  made 
in  chambers,  and  not  to  the  Court,  and  that,  in  any  event, 
the  evidence  could  not  properly  be  made  part  of  the  case. 

McCall  V.  Wolff,  Cass.  Dig.  (2nd  ed.)  673. 

A  judge  of  the  court  below  having  certified  that  the 
examination  of  one  D.  was  made  part  of  the  case  quantum 
valeat,  Held,  that  the  case  must  be  remitted  to  the  court 
below  to  be  settled  in  accordance  with  the  statute^  and  prac- 
tice of  the  Court.  It  should  appear  clearly,  whether  the 
examination  did  or  did  not  form  a  part  of  the  case. 

Davidson  v.  Tremblaij,  10th  ^lay,  1895,  Cout.  Dig.  1104. 

The  respondent  had  recovered  damages  for  the  death  of 
his  son,  alleged  to  have  been  caused  by  the  appellant's 
fault,  and  in  the  course  of  the  argument  of  an  appeal  to 
the  Supreme  Court  of  Canada,  the  attention  of  the  Court 
was  directed  to  the  absence  of  proof  of  record  as  to  the 
relationship  between  the  deceased  and  the  plaintiff,  and  it 
was  contended  on  behalf  of  the  appellant  that  he  had  no 
locus  standi.  The  hearing  Avas  enlarged  for  a  day  and 
upon  the  re-assembling  of  the  Court,  application  was  made 
on  behalf  of  the  respondent  to  have  the  cause  remitted  to 
the  trial  court  for  the  purpose  of  completing  the  record 
so  as  to  include  the  judgments  on  motions  in  the  courts 
below  to  reject  the  evidence  put  in  on  that  point.  The 
Court,  after  hearing  counsel  for  both  parties,  ordered  that 
the  case  should  be  remitted  to  the  trial  court  for  the  pur- 
pose of  receiving  evidence  as  to  the  relationship  of  the 
plaintiff  and  the  identity  of  the  deceased,  and  no  other 
evidence,  but  as  a  condition  precedent  to  such  indulgence, 
that  the  plaintiff  should  pay  to  the  defendants,  appellants, 
the  costs  incurred  by  them  in  the  Court  of  Queen's  Bench, 
appeal  side,  and  in  the  Superior  Court  for  Lower  Canada, 
such  costs  to  be  paid  within  a  time  limited,  and  in  default, 
the  appeal  to  stand  allowed,  and  the  action  to  be  dismissed 
with  costs  to  the  defendants  in  all  the  courts  without  fur- 
ther order,  said  costs  to  be  taxed  at  the  diligence  of  said 
respondents,   the   record  being  retained  in   the   Supreme 
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Court  office  for  the  time  mentioned,  when,  if  it  appeared  K.  4. 
that  the  costs  had  been  taxed  and  paid,  then  that  the  record 
should  be  remitted  to  the  trial  court  for  the  purposes  above 
mentioned.  Gwynne,  J.,  dissented  and  King,  J.,  while 
concurring  as  to  remitting  the  record,  did  not  feel  disposed 
to  make  the  plaintiff  pay  the  costs  of  the  Court  of  Queen's 
Bench. 

Confederation  Life  v.  O'Donnell,  10  S.C.R.  92. 

An  application  at  the  hearing  to  amend  the  case  by  add- 
ing thereto  an  affidavit,  was  refused.  A  similar  applica- 
tion to  file  a  power  of  attorney  referred  to  in  a  will  which 
was  the  subject  matter  in  dispute  in  the  action  w^as  refused. 

City  of  Montreal  v.  Hogan,  31  Can.  S.C.R.  1. 

On  the  hearing  of  the  appeal  objection  was  taken  for 
the  first  time  to  the  sufficiency  of  plaintiff's  title,  where- 
upon he  tendered  a  supplementary  deed  to  him  of  the  lands 
in  question.  Held,  following  Exchange  Bank  of  Canada  v. 
Gilman,  17  Can.  S.C.R.  108,  that  the  Court  must  refuse  to 
receive  the  document  as  fresh  evidence  cannot  be  admitted 
upon  an  appeal. 

Mineral  Products  Co.  v.  Continental  Trust  Co.,  May, 
1906. 

In  this  case  a  lease  which  was  not  put  in  evidence  at 
the  trial,  was  referred  to  in  a  mortgage  which  formed  part 
of  the  documentary  evidence  in  the  case.  The  Court 
thought  the  lease  should  be  before  it  for  the  purpose  of 
properly  determining  the  issues  in  question  on  the  appeal. 
Counsel  for  the  raspondent  consented,  to  avoid  the  case 
being  sent  back  for  a  new  trial,  that  the  Court  should 
treat  the  lease  as  part  of  the  record. 

RULE  5. 
Motion  to  dismiss  for  delay. 

If  the  appellant  does  not  file  his  case  in  appeal  with  the 
Registrar  within  one  month  after  the  security  required  by 
the  Act'  shall  be  allowed,  he  shall  be  considered  as  not  duly 


394  SUPREME  COURT  RULES. 

R-5.        prosecuting  his  appeal,  and  the  respondent  may  move  to 
dismiss  the  appeal  pursuant  to  section  41  of  the  Act  (now 

s.  82). 

In  appeals  from  the  Yukon  Territory,  it  has  been  held 
that  instead  of  a  printed  case  the  Rule  will  be  sufficiently 
complied  with  if  a  written  or  typewritten  case  is  certified 
to  the  Registrar  of  the  Supreme  Court  by  the  clerk  of  the 
court  appealed  from. 

Section  82  of  the  Act  provides  as  follows : 

"82.  If  an  appellant  unduly  delays  to  prosecute  his 
appeal,  or  fails  to  bring  the  appeal  on  to  be  heard  at  the 
first  session  of  the  Supreme  Court,  after  the  appeal  is 
ripe  for  hearing,  the  respondent  may,  on  notice  to  the 
appellant,  move  the  Supreme  Court,  or  a  judge  thereof  in 
chambers,  for  the  dismissal  of  the  appeal. 

"2.  Such  order  shall  thereupon  be  made  as  the  said 
Court  or  judge  deems  just." 

Vide  notes  to  this  section  at  p.  368,  supra. 

The  immediate  consequence  of  failing  to  file  the  case 
with  the  Registrar  of  the  Supreme  Court  within  the  month 
after  security  has  been  allowed,  is  that  the  appellant  lays 
himself  open  to  a  motion  to  dismiss  for  want  of  prosecu- 
tion. If,  therefore,  the  appellant  sees  that  it  will  be  impos- 
sible to  print  his  case  within  the  time  given  by  the  rule, 
and  has  been  unable  to  obtain  or  unwilling  to  ask  the  con- 
sent of  the  respondent  to  any  extension  of  time,  he  must 
apply  before  the  expiry  of  the  month,  if  possible,  to  the 
Registrar  of  the  Supreme  Court  in  chambers,  for  further 
delay.  The  application  should  be  on  the  usual  four  clear 
days'  notice  and  be  supported  by  affidavit,  setting  forth 
the  reasons  for  making  it.  See  Rules  39,  40,  41  and  42. 
Cass.  Prac,  2nd  ed.,  p.  132. 

The  Registrar  in  chambers  has  power  to  extend  the  time 
limited  by  this  rule.  Vide  Rules  42  and  70,  infra,  pp.  427 
and  440. 

Motions  to  dismiss  appeals  ought  not  to  be  brought 
before  the  Court,  but  in  the  first  instance  should  be  made 
to  a  judge  in  chambers.    Martin  v.  Roy,  Cass.  Dig.  2nd  ed., 
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682;  Halton  Election  Case,  19  Can.  S.C.R.  557;  Chicoutimi       R-5. 
(fc  Saguenay  Election  Case,  May,  1892,  Cout.  Dig.  1111. 

The  Court  has  refused  to  interfere  with  the  discretion 
exercised  by  a  judge  in  chambers. 

Whitfield  V.  Merchants  Bank  of  Canada,  Cout.  Dig. 
1110. 

Case  filed  22nd  Oct.,  1884;  respondent's  factum,  18th 
Nov.,  1884.  Last  day  for  filing  factums,  30th  Jan.,  and 
for  inscribing,  2nd  Feb.,  1885.  Appeal  not  being  inscribed, 
respondent  gave  notice  of  motion  on  9th  Feb.  to  dismiss 
appeal  for  want  of  prosecution ;  on  14th  motion  heard.  Ap- 
pellant's  agent  stated  that  on  2nd  Feb.  he  had  seached  for 
the  respondent's  factum  and  had  been  informed  it  had  not 
been  filed ;  and  claimed  respondent  could  not  take  advantage 
of  the  delay  of  appellant.  Held,  per  Fournier,  J.,  in  cham- 
bers, 16th  Feb.,  1885,  that  the  undue  delay  in  filing  appel- 
lant's factum  and  inscribing  appeal  had  not  been  satis- 
factorily accounted  for,  and  the  appeal  should  be  dismissed. 
On  application  to  the  Court  to  rescind  or  vary  the  order 
of  Fournier,  J.,  and  to  allow  the  appellant  to  file  his  factum 
and  inscribe  appeal,  affidavits  were  filed  to  the  effect:  1. 
That  appellant's  counsel  thought  that  while  respondent 
was  in  default  with  regard  to  his  factum,  it  could  not  be 
considered  there  was  any  undue  delay  in  prosecution  of 
appeal ;  and  2.  That  appeal  was  hand  fide  and  serious. 
Held,  that  the  Court  would  not  interfere  with  the  order 
of  the  judge  in  chambers. 

City  of  Winnipeg  v.  Wright,  13  Can.  S.C.R.  441. 

In  this  case  30  days  after  security  was  allowed  appel- 
lant obtained  from  a  judge  in  chnmbers  an  extension  of 
time  for  filing  case.  No  case  having  been  filed  within  the 
extended  time,  a  judge  in  chambers  dismissed  the  appeal, 
for  want  of  prosecution.  A  motion  to  the  full  Court  to 
rescind  the  order  in  chambers  offering  as  excuse  the  length 
of  the  case  and  pressure  of  work  in  the  printing  office,  and 
offering  to  go  down  to  hearing  at  the  then  present  session 
of  the  Court,  was  refused,  a  majority  of  the  Court  finding 
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R.  5.       no  ground  for  interfering  with  the  reasonable  exercise  of 
his  discretion  by  the  Judge  in  chambers. 

In  Election  appeals  it  was  formerly  held  that  a  motion 
to  dismiss  should  be  made  to  the  Court,  but  now  such  mo- 
tions are  made  in  chambers.  Vide  notes  to  s.  82,  supra  p. 
370. 

Cote  V.  Stadacona  Assurance  Co.,  4th  May,  1881.    Cass. 
Dig.,  2nd  ed.,  683. 

Motion  for  leave  to  inscribe  case  which  had  not  been 
put  on  inscription  list  because  factum  of  appellant  not 
filed  in  time.  The  appellant  had  been  directed  to  bring 
appeal  on  for  hearing  at  the  session  then  being  held,  other- 
wise appeal  to  stand  dismissed.  Counsel  stated  that  delay 
in  filing  factum  had  occurred  because  both  parties  had  con- 
sented to  delay  being  accorded  for  so  doing.  Counsel  for 
respondent  consented. 

Held,  that  the  rule  requiring  factums  to  be  deposited 
within  a  limited  time  had  been  passed  for  the  convenience 
of  the  court  and  judges  and  could  not  be  waived  by  consent 
of  parties,  but  under  the  peculiar  circumstances,  and  in 
view  of  the  consequences  of  refusing  the  motion,  liberty  to 
inscribe  might  be  given. 

In  a  proper  case,  an  order  directing  an  appeal  to  stand 
dismissed  if  the  case  is  not  filed  within  a  certain  time,  may 
be  vacated  and  further  time  to  file  allowed.  Vide  Foran  v. 
Handley,  supra,  p.  000. 

Mayor,  etc.,  of  Montreal  v.  Hall,  17th  Nov.,  1883.  Cass. 
Handley,  supra,  p.  338. 

Counsel  for  respondents,  who  have  given  notice  of  cross 
appeal,  moves  for  leave  to  proceed  with  cross  appeal,  not- 
withstanding original  case  not  filed  until  that  day  by  appel- 
lants, and  the  appeal  has  not  been  inscribed. 

Counsel  for  appellants  also  moves  to  have  principal 
appeal  heard,  the  delay  in  inscribing  and  in  filing  factums 
having  been  an  oversight. 

Held,  that  if  the  cross  appellant  desired  to  proceed  with 
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his  cross  appeal  he  should  have  himself  filed  the  original        R-5. 
case.     Both  principal  appeal  and  cross  appeal  to  stand 
over, 

Herbert  v.  Donovan,  Cout.  Dig.  1103. 

Motion  on  behalf  of  respondent  to  dismiss  appeal  for 
want  of  prosecution.  The  judgment  of  the  Court  of  Appeal 
was  pronounced  30th  June,  1885.  On  3rd  July  following 
appellant  put  in  his  bond  for  security  for  costs,  which  was 
allowed,  but  being  under  the  impression  that  the  time  of 
vacation  did  not  count,  he  took  no  steps  to  further  prosecute 
his  appeal.  Notice  of  motion  to  dismiss  was  given  17th 
September,  1885,  and  was  shortly  afterwards  heard  before 
Henry,  J.,  in  chambers,  who  held,  that  under  the  circum- 
stances, the  time  for  filing  the  case  should  be  extended  to 
10th  October,  then  instant.   Motion  dismissed  without  costs. 


RULE  6. 
Certificate  of  security  given. 

The  case  shall  be  accompanied  by  a  certificate  under 
the  seal  of  the  court  below,  stating  that  the  appellant  has 
given  proper  security  to  the  satisfaction  of  the  court  whose 
judgment  is  appealed  from,  or  of  a  judge  thereof,  and  set- 
ting forth  the  nature  of  the  security  to  the  amount  of  five 
hundred  dollars,  as  required  by  the  thirty-first  section  of 
the  said  Act  (now  s.  75),  and  a  copy  of  any  bond  or  other 
instrument  by  which  security  may  have  been  given  shall 
be  annexed  to  the  certificate. 

In  practice  a  copy  of  the  bond  by  which  security  may 
have  been  given,  is  generally  printed  in  the  case,  but  this 
is  unnecessary.  A  copy  certified  under  the  seal  of  the 
court  below  may  be  forwarded  with  the  case. 

The  section  of  the  Act  relating  to  the  giving  of  security 
is  R.S.,  c.  139,  s.  75.  See  notes  to  said  section  supra,  p.  354, 
Cass.  Prac,  2nd  ed.,  p.  134. 


-398  SUPREME   COURT   RULES. 

R-  7.  RULE  7. 

Case  to  be   printed  and  twenty-five   copies  deposited  with 
Registrar. 

The  case  shall  be  printed  by  the  party  appellant,  and 
twenty-five  printed  copies  thereof  shall  be  deposited  with 
the  Registrar  for  the  use  of  the  judges  and  officers  of  the 
Court. 

The  case  as  settled  between  the  parties,  or  by  the  judge 
of  the  court  below,  is  to  be  printed,  but  there  have  been 
many  appeals  in  which  a  portion  of  the  printing  has  been 
dispensed  Avith,  such  as  pamphlets  or  other  printed  docu- 
ments, books  of  account,  statements,  etc. ;  sometimes  evi- 
dence which  has  been  printed  for  use  in  the  court  below,  al- 
though not  in  the  form  required  by  the  rules  of  the  Supreme 
Court,  and  only  a  few  copies  can  be  procured.  The  Regis- 
trar has  invariably  relaxed  the  requirements  as  to  printing 
when  doing  so  would  save  large  expense,  and  not  cause  any 
serious  inconvenience. 

But  no  application  should  be  made  to  dispense  with 
any  part  of  the  printing  until  the  case  has  been  settled; 
Carrier  v.  Bender,  Cout.  Dig.  1101 ;  and  such  an  applica- 
tion should  be  made  to  the  Registrar  of  the  Supreme  Court 
and  not  to  a  judge  of  the  court  below. 

In  some  cases  an  order  has  been  made  by  the  Registrar 
of  the  Supreme  Court  allowing  less  than  twenty-five  copies 
of  the  case  to  be  deposited,  but  this  will  only  be  done  when 
the  circumstances  are  exceptional.  Cass.  Prac,  2nd.  ed., 
p.  134. 

The  rules  are  defective  in  not  providing  that  the  appel- 
lant shall  furnish  the  respondent  with  a  copy  of  the  case, 
and  except  as  a  matter  of  courtesy  or  upon  an.  application 
to  the  Registrar,  the  respondent  is  not  in  a  position  to 
obtain  a  copy  of  the  case  for  the  preparation  of  his  factum 
or  to  be  used  on  the  argument.  AVithout  such  copy  it  is 
impossible  to  properly  refer  to  the  page  of  the  printed  case 
where  evidence  is  to  be  found  to  which  counsel  preparing 
the  factum  desires  to  call  attention.     If  the  Registrar  has 


SUPREME  COURT  RULES.  399 

the  full  25  copies  of  the  case  filed  with  him,  he  is  able  to        R-  7. 
supply  counsel  with  copies  if  asked  for. 

As  to  what  the  case  shall  contain,  vide  s.  73,  s^^pra,  p. 
350. 

Rex  V.  Love,  Cout.  Dig.  1105. 

On  21st  May,  1901,  a  motion  for  a  rule  was  refused  and 
on  14th  November  following,  the  case  being  inscribed  for 
hearing  on  an  appeal  from  a  judgment  refusing  manda- 
mus to  compel  a  magistrate  to  commit  a  person  accused 
of  forgery  for  trial  after  the  accused  had  been  tried  sum- 
marily and  discharged  by  him.  As  no  printed  case  or  fac- 
tums  were  filed,  the  court  refused  to  hear  the  appeal  and 
ordered  that  it  should  be  struck  off  the  roll. 

RULE  8. 
Form  of  case. 

The  case  shall  be  in  demy  quarto  form.  It  shall  be 
printed  on  paper  of  good  quality,  and  on  one  side  of  the 
paper  only,  and  the  type  shall  be  small  pica  leaded,  and 
the  size  of  the  case  shall  be  eleven  inches  by  eight  and  one- 
half  inches,  and  every  tenth  line  shall  be  numbered  in  the 
margin.  An  index  to  the  pleadings,  depositions,  and  other 
principal  matters  shall  be  added. 

Directions  as  to  form  of  case  will  be  found  inside  the 
front  cover  of  each  number  of  the  Supreme  Court  Reports. 
Cass.  Prac,  2nd  ed.,  p.  135. 

Use  of  italics. 

May  V.  McArtJiur,  Cout.  Dig.  p.  1101. 

Certain  portions  of  the  case  had  been  italicized  in  the 
printing.  The  prothonotary  certified  that  the  printed  case 
was  the  case  agreed  upon  and  settled  by  the  parties.  No 
affidavit  was  produced  to  contradict  this  certificate  or  to 
shew  that  the  italics  had  been  improperly  used.  Objection 
to  case  over-ruled.  The  case  is  to  be  printed  so  as  to  pro- 
cure a  certain  degree  of  uniformity  and  all  that  is  required 


400  SUPREME    COURT   RULES. 

-R-  8.         is  a  substantial  compliance  with  Rule  8.     Ritchie,  C.  J.,  in 
chambers. 

Barnard  v.  Riendeau,  Cout.  Dig.  1105. 

The  Court  drew  attention  to  the  impropriety  of  print- 
ing parts  of  the  case  on  appeal  in  italics  merely  for  the 
purpose  of  emphasizing  particular  phrases  or  paragraphs. 
Such  a  practice  may  be  permitted  in  factums,  but  never 
in  the  printed  case. 


RULE  9. 

Case  not  to  be  filed  unless  rules  complied  with. 

The  Registrar  shall  not  file  the  case  without  the  leave 
of  the  Court  or  a  judge,  if  the  foregoing  order  has  not  been 
complied  with,  nor  if  it  shall  appear  that  the  press  has  not 
been  properly  corrected,  and  no  costs  shall  be  taxed  for 
any  case  not  prepared  in  accordance  with  this  order. 

For  the  purpose  of  making  notes  it  is  more  convenient 
to  have  the  book  with  the  printed  pages  to  the  left. 

It  is  the  duty  of  the  appellant  to  avoid  unnecessary 
expense,  and  the  costs  of  any  printed  material  not  properly 
required,  or  of  printing  done  in  an  unnecessary  expensive 
style,  will  be  disallowed  on  taxation. 

The  printing  should  average  from  forty  to  forty-seven 
lines  to  the  page,  and  not  be  uselessly  leaded  or  para- 
graphed. The  price  paid  should  be  a  reasonable  price,  and 
the  affidavit  of  disbursements,  in  addition  to  stating  that 
the  printing  charges  have  been  paid,  should  state  that  such 
charges  are  usual  and  reasonable  in  the  locality  in  which 
the  work  has  been  done. 

The  index  should  be  sufficient  to  enable  any  document 
to  be  easily  found.  It  is  objectionable  to  refer  to  an  exhibit 
under  its  letter  merely,  without  identifying  it  more  fully. 
As  a  rule  it  is  more  convenient  to  have  the  index  at  the 
beginning  of  the  case.     Cass.    Prac,  2nd  ed.,  p.  135. 
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RULE  10.  •  ri.  10. 

Certified  copies  of  original  documents  and  exhibits  to  be 
deposited  with  Kegistrar. 

Together  with  the  case,  certified  copies  of  all  original 
documents  and  exhibits  used  in  evidence  in  the  court  of 
first  instance,  are  to  be  deposited  with  the  Registrar,  unless 
their  production  shall  be  dispensed  with  by  order  of  a 
judge  of  this  court;  but  the  court  or  a  judge  may  order 
that  all  or  any  of  the  originals  shall  be  transmitted  by  the 
officer  having  the  custody  thereof  to  the  Registrar  of  this 
court,  in  which  case  the  appellant  shall  pay  the  postage 
for  such  transmission. 

Exhibits  which  have  a  bearing  upon  the  question  at 
issue  in  the  appeal  should  form  part  of  the  case  and  be 
printed.  It  is  not  the  practice  to  require  certified  copies 
of  original  documents  and  exhibits  to  be  deposited  with  the 
Registrar,  but  where  a  party  to  an  appeal  considers  that 
the  original  exhibits  ought  to  be  before  the  court,  an  appli- 
cation to  that  end  should  be  made  to  the  Registrar  on  notice, 
and  in  proper  case  an  order  will  be  made  directing  the 
clerk  of  the  court  below  to  forw^ard  such  originals  to  the 
Supreme  Court. 

Vide  also  Rohh  v.  Stafford,  addenda  et  corrigenda. 

RULE  11. 

Notice  of  hearing  of  appesl. 

After  the  filing  of  the  case,  a  notice  of  the  hearing  of 
the  appeal  shall  be  given  by  the  appellant  for  the  next 
following  session  of  the  Court  as  fixed  by  the  Act,  or  as 
specially  convened  for  hearing  appeals  according  to  the 
provisions  thereof,  if  sufficient  time  shall  intervene  for  that 
purpose,  and  if  between  the  filing  of  the  case  and  the  first 
day  of  the  next  ensuing  session  there  shall  not  be  sufficient 
time  to  enable  the  appellant  to  serve  the  notice  as  herein- 

26 
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■^-  ^^-       after  prescribed,  then  such  notice  of  hearing  shall  be  given 
for  the  session  following  the  then  next  ensuing  session. 

Rule  13  regulates  the  form  of  the  notice  of  hearing. 

By  Rule  14,  as  amended  by  Rule  80,  the  notice  of  hear- 
ing shall  be  served  at  least  fifteen  days  before  the  first  day 
of  the  session  at  which  the  appeal  is  to  be  heard.  Rule  15, 
as  amended  by  Rule  80,  provides  for  the  manner  of  service. 

By  Rule  49  special  provision  is  made  for  notice  of  hear- 
ing in  criminal  appeals  and  appeals  in  matters  of  habeas 
corpus,  the  time  varying  in  the  different  provinces.  Cass. 
Prac,  2nd  ed.,  p.  136. 

Rule  15,  provides  as  follows:  "Where  the  validity  of 
a  Statute  of  the  Parliament  of  Canada  is  brought  in  ques- 
tion in  any  appeal  to  the  Supreme  Court,  notice  of  hearing, 
stating  the  matter  of  jurisdiction  raised,  shall  be  served,  on 
the  Attorney  General  of  Canada." 

The  Court  has  refused  to  hear  an  appeal  until  such 
notice  had  been  given. 

The  same  rule  would  probably  be  held  to  apply  to 
appeals  where  the  validity  of  a  statute  of  the  Legislature 
of  any  province  is  in  question,  in  which  case  a  notice  of 
hearing  should  be  served  upon  the  Attorney  General  of  the 
province. 

RULE  12. 
Special  notice  convening  court,  form  of. 

The  notice  convening  the  Court  under  section  14  of  the 
Act  (  now  33  and  34)  for  the  purpose  of  hearing  elec- 
tion or  criminal  appeals,  or  appeals  in  matters  of 
habeas  corpus,  or  for  other  purposes,  shall,  pursuant  to  the 
directions  of  the  chief  justice  or  senior  puisne  judge,  as 
the  ease  may  be,  be  published  by  the  Registrar  in  the  Can- 
ada Gazette,  and  shall  be  inserted  therein  for  such  time 
before  the  day  appointed  for  such  special  session  as  the 
said  chief  justice  or  senior  puisne  judge  may  direct,  and 
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may  be  in  the  form  given  in  Schedule  A  to  these  rules       P^- 12. 
appended. 

RULE  13. 

Form  of  notice  of  hearing. 

The  notice  of  hearing  may  be  in  the  form  given  in 
Schedule  B.  to  these  rules  appended. 

Kearney  v.  Kean,  31st  January,  1879. 

Domville  v.  Cameron,  30th  October,  1879.     Cass.  Dig., 

2nd  ed.,  684. 
"When  an  appeal  is  heard  ex  parte,  the  Court  requires  an 
affidavit  proving  service  of  notice  of  hearing. 


RULE  14. 

"When  to  be  served. 

The  notice  of  hearing  shall  be  served  at  least  15  days 
before  the  first  day  of  the  session  at  which  the  appeal  is 
to  be  heard. 

This  does  not  apply  to  Election  appeals  (Rule  50)  or 
to  Criminal  or  habeas  corpus  appeals  (Rule  49).  In  Ex- 
chequer appeals  the  notice  of  hearing  must  be  given  within 
10  days  after  the  appeal  is  set  down.  Vide  s.  82  Exchequer 
Court  Act,  infra,  p.  479. 

RULE  15. 

How  notice  of  hearing  to  be  served. 

Such  notice  shall  be  served  on  the  attorney  or  solicitor 
who  shall  have  represented  the  respondent  in  the  court 
below,  at  his  usual  place  of  business,  or  on  the  booked 
agent,  or  at  the  elected  domicil  of  such  attorney  or  solici- 
tor at  the  City  of  Ottawa,  and  if  such  attorney  or  solici- 
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R- 15.  tor  shall  have  no  booked  agent  or  elected  domicil  at  the 
City  of  Ottawa,  the  notice  may  be  served  by  affixing  the 
same  in  some  conspicuous  place  in  the  office  of  the  Regis- 
trar, and  mailing  on  the  same  day  a  copy  thereof  prepaid 
to  the  address  of  such  attorney  or  solicitor. 

2.  Where  the  validity  of  a  Statute  of  the  Parliament  of 
Canada  is  brought  in  question  in  any  appeal  to  the  Supreme 
Court,  notice  of  hearing,  stating  the  matter  of  jurisdiction 
raised,  shall  be  served  on  the  Attorney  General  of  Can- 
ada. 

Sub-section  2  has  been  added  to  this  rule  by  general 
order  88. 

Where  the  respondent  appears  in  person,  vide  Rules  20 
and  21,  infra,  p.  407. 

RULE  16. 

"The  agent's  book." 

There  shall  be  kept  in  the  office  of  the  Registrar  of  this 
Court  a  book  to  be  called  "The  Agent's  Book,"  in  which 
all  advocates,  solicitors,  attorneys  and  proctors  practising 
in  the  said  Supreme  Court  may  enter  the  name  of  an 
agent  (such  agent  being  himself  a  person  entitled  to  prac- 
tise in  the  said  Court)  at  the  said  City  of  Ottawa,  or  elect  a 
domicil  at  the  said  city. 

Wallace  v.  Burkner,  May  2nd,  1883.  Cass.  Dig.,  2nd 
ed.,  669. 

Conducting  business  with  the  Registrar's  office  by  cor- 
respondence is  an  irregular  practice.  A  solicitor  should 
appoint  an  agent  as  required  by  the  Supreme  and  Exche- 
quer Court  rules. 

A  written  authority  should  be  filed  with  the  Registrar 
authorizing  either  him  or  a  solicitor  to  enter  the  name  of 
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the  agent  in  the  agent's  book,  when  the  principal  does  not       'R- 16. 
enter  the  name  himself.     Per  Ritchie,  C.  J.,  in  chambers. 

The  authority  must  be  in  writing  and  filed  in  the  Regis- 
trar's  office.  No  special  form  is  required.  The  following 
is  sufficient: 

"I  hereby  authorize  you  to  enter  your  name  as  my 
agent  in  the  'agent's  book'  of  the  Supreme  Court  of  Can- 
ada, and  to  act  as  such  agent  in  all  appeals  to  that  Court 
in  which  I  may  be  concerned  (or  in  the  following  appeal, 
viz.,  ),  dated,  etc." 

The  authority  may  be  revoked  by  a  subsequent  one  and 
a  new  entry  in  the  book. 

By  General  Order  82,  it  is  ordered  that  an  allowance 
shall  be  taxed  by  the  Registrar  to  the  duly  entered  agent 
in  any  appeal,  in  the  discretion  of  the  Registrar  to  $20. 

The  practice  obtains  of  allowing  in  an  ordinary  case 
$20  to  the  appellant's  agent  and  $15  to  the  respondent's 
agent,  unless  the  appeal  has  been  inscribed  more  than  once, 
in  which  case  both  agents  are  entitled  to  the  fee  of  $20. 
Where  the  solicitors  for  the  appellant  or  respondent  prac- 
tise in  the  City  of  Ottawa,  the  practice  obtains  of  allowing 
half  fees  in  such  case. 

Any  neglect  to  appoint  an  agent,  or  any  neglect  by  an 
agent  when  appointed,  may  seriously  prejudice  the  rights 
of  the  parties.  An  agent  should  keep  a  general  supervision 
over  the  procedure  in  an  appeal,  see  that  the  appeal  is  duly 
entered  and  the  fee  paid  on  entering  it,  attend  to  the 
depositing  of  the  factum  and  the  inscribing  of  the  appeal, 
keep  his  principal  advised  with  reference  to  all  interlocu- 
tory applications,  be  present  in  court  to  hear  judgment  and 
notify  his  principal  of  the  result,  take  out  and  serve  on  the 
agent  of  the  other  party  an  appointment  to  tax  costs  and 
settle  the  minutes  of  the  judgment,  and  attend  the  taxation 
and  settlement.  Sometimes  questions  arise  on  the  settle- 
ment of  the  minutes  requiring  a  thorough  acquaintance  on 
the  part  of  the  agent  with  the  nature  of  the  appeal  and  the 
judgment.  It  is  not  very  satisfactory  to  find  after  a  judg- 
ment has  been  entered  that  an  important  provision  has  been 
omitted  necessitating  an  application  to  the  full  Court  at  a 
considerable  expense.    Cass.  Prac,  2nd  ed.,  p.  139, 


406  SUPREME  COURT  RULES. 

R.  17.  RULE  17. 

Suggestion  by  respondent  who  appears  in  person. 

In  case  any  respondent  who  may  have  been  represented 
by  attorney  or  solicitor  in  the  court  below,  shall  desire  to 
appear  in  person  in  the  appeal,  he  shall  immediately  after 
the  allowance  by  the  court  appealed  from,  or  a  judge  there- 
of, of  the  security  required  by  the  Act,  file  with  the  Regis- 
trar a  suggestion  in  the  form  following : 

"A.  V.  B. 

"I,  A.  B.,  intend  to  appear  in  person  in  this  appeal. 

(Signed)         A.  B.  " 

Charlevoix  Election  Case  {Valin  v.  Langlois),  10th 
June,  1880.     Cass.  Dig.,  2nd  ed.,  p.  677. 

Costs — Counsel  fee — Respondent  arguing  appeal  in  person. 

Counsel  for  respondent  moves  for  order  to  review  taxa- 
tion and  to  have  counsel  fee  allowed  to  respondent,  an  advo- 
cate, who  argued  appeal  in  person.  Refused,  Fournier  and 
Henry,  JJ.,  dissenting. 

RULE  18. 
If  no  suggestion  filed. 

If  no  suggestion  shall  be  filed,  and  until  an  order  shall 
have  been  obtained  as  hereinafter  provided  for  a  change  of 
solicitor  or  attorney,  the  solicitor  or  attorney  who  appeared 
for  any  party  respondent  in  the  court  below  shall  be  deemed 
to  be  his  solicitor  or  attorney  in  the  appeal  to  this  Court. 

RULE  19. 
Suggestion  by  respondent  who  elects  to  appear  by  attorney. 

When  a  respondent  has  appeared  in  person  in  the  court 
below  he  may  elect  to  appear  by  attorney  or  solicitor  in  the 
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appeal,  in  which  case  the  attorney  or  solicitor  shall  file  a       R.  19- 
suggestion  to  that  effect  in  the  office  of  the  Registrar,  and 
thereafter  the  notice  of  hearing  and  all  other  papers  are 
to  be  served  on  such  attorney  or  solicitor  as  hereinbefore 
provided. 

RULE  20. 

Election  of  domicil  by  respondent  who  appears  in  person. 

A  respondent  who  appears  in  person  may,  by  a  sugges- 
tion filed  in  the  Registrar's  office,  elect  some  domicil  or 
place  at  the  City  of  Ottawa,  at  which  all  notices  and  papers 
may  be  served  upon  him,  in  which  case  service  at  such 
place  of  the  notice  of  hearing  and  all  other  notices  and 
papers  shall  be  deemed  good  service  on  the  respondent. 

RULE  21. 

Service  when  respondent  appears  in  person  without  electing- 
domicil. 

In  case  the  respondent,  who  shall  have  appeared  in  per- 
son in  the  court  appealed  from,  or  who  shall  have  filed  a 
suggestion  to  Rule  17,  shall  not,  before  service,  have  elected 
a  domicil  at  the  City  of  Ottawa,  the  notice  of  hearing  may 
be  served  by  affixing  the  same  in  some  conspicuous  place  in 
the  office  of  the  Registrar. 

Rules  17,  18,  19,  20  and  21,  all  refer  only  to  a  respond- 
ent, and  provide  for  the  manner  in  which  he  may  appear  in 
an  appeal.  No  provision  has  been  made  for  the  filing  of 
a  suggestion  by  an  appellant  who  wishes  to  appear  in  per- 
son, nor  for  his  electing  to  appear  by  solicitor  in  the 
Supreme  Court  when  he  has  appeared  in  person  in  the 
court  below,  nor  for  election  of  domicil  by  an  appellant 
who  wishes  to  appear  in  person.  But  an  appellant  can 
prosecute   an   appeal  in  person,   or  by   the  solicitor  who 
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R.21. 


appeared  for  him  in  the  cause  below,  or  he  may  instruct 
some  other  solicitor  to  prosecute  the  appeal — and  the  rule 
as  to  entering  an  agent  would  of  course  apply  to  any  solici- 
tor so  acting  for  the  appellant.  Besides,  Rule  40  which 
regulates  the  mode  of  serving  notices  of  motion  is  appli- 
cable as  well  to  an  appellant  as  a  respondent,  and  from  this 
rule  it  may  be  inferred  that  an  appellant  appearing  in 
person  may  elect  a  domicil  in  the  City  of  Ottawa.  Cass. 
Prac,  2nd'ed.,  p.  141. 


EULE  22. 
Changing  attorney  or  solicitor. 

Any  party  to  an  appeal  may  on  an  ex  -parte  application 
to  the  Registrar  obtain  an  order  to  change  his  attorney  or 
solicitor,  and  after  service  of  such  order  on  the  opposite 
party,  all  services  of  notices  and  other  papers  are  to  be 
made  on  the  new  attorney  or  solicitor. 

One  attorney's  name  only  should  appear  on  record.  In 
an  application  to  change  the  name  of  solicitor,  it  was 
shewn  that  Messrs.  A.  and  B,  appeared  on  the  case  as  solici- 
tors, and  that  A.  had  died.  It  was  desired  to  have  the 
name  of  B.  alone  inserted  as  solicitor.  Application  refused 
by  the  Chief  Justice  of  the  Supreme  Court  as  unnecessary ; 
Crilmour  (&  Bankin  v.  Bull,  1  Kerr.  N.B.  94,  referred  to. 
The  Exchange  Bank  v.  Springer,  24th  February,  1887. 
Cass.  Prac,  2nd  ed.,  p.  141. 

FACTUMS. 
RULE   23. 

Factnms  to  be  deposited  with  Registrar. 

At  least  fifteen  days  before  the  first  day  of  the  session 
at  which  the  appeal  is  to  be  heard,  the  parties  appellant 
and  respondent  shall  each  deposit  with  the  Registrar,  for 
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the  use  of  the  court  and  its  officers,  twenty-five  copies  of  his       R-  ^■'•^^ 
factum  or  points  for  argument  in  appeal. 

RULE  24. 
Contents  of  factum. 

The  factum  or  points  for  argument  in  appeal  shall  con- 
tain a  concise  statement  of  the  facts,  and  of  the  points  of 
law  intended  to  be  relied  on,  and  of  the  arguments  and 
authorities  to  be  urged  and  cited  at  the  hearing,  arranged 
under  the  appropriate  heads. 

Vernon  v.  Oliver,  11  Can.  S.C.R.  156. 

The  plaintiff's  factum  containing  reflections  on  the  con- 
duct of  the  judges  of  the  court  below,  was  ordered  to  be 
taken  off  the  files  as  scandalous  and  impertinent. 

Coleman  v.  Miller,  23  February,  1882,  Cass.  Dig.,  2nd 

ed.,  683. 
Objections  to  a  factum  as  containing  unnecessary  mat- 
ter may  be  urged  at  the  hearing. 

Wallace  v.  Soulher,  Cout.  Dig.  1102. 

Improper  reflections  upon  the  conduct  of  the  judges  in 
the  court  below  will  be  ordered  to  be  struck  out  of  the 
factum  and  subject  the  solicitor  to  the  censure  of  the  court 
or  loss  of  his  costs. 

Fairman  v.  Cittj  of  Montreal,  13th  Mch.,  1901,  Cout. 
Dig.  1105. 

The  Court  drew  attention  to  the  uselessness  of  transla- 
tions of  the  notes  of  reasons  for  judgment  in  the  courts 
below  which  were  stated  to  be  quite  irregular.  The  judg- 
ments and  reasons  for  judgment  as  printed  in  the  case  are 
the  proper  material  to  be  read  by  the  Court  on  an  appeal. 

The  translations  of  factums  and  the  judgments  of  opin- 
ions of  the  judges  of  the  courts  below  may  be  ordered  by 
any  Supreme  Court  judge  under  Supreme  Court  Rules  64 
and  65,  when  deemed  necessary. 
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R.  24.        Filing  factum. 

Dawson  v.  McDonald,  13th  December,  1879,  Cass.  Dig., 
2nd  ed.,  683. 

Motion  to  dismiss  appeal  refused,  but  appellant  requir- 
ing further  indulgence  to  file  factum  ordered  to  pay  costs 
of  motion. 

Other  cases. 

O'Brien  v.  The  Queen,  10th  June,  1878,  Cass.  Dig.,  2nd 
ed.,  686. 

Motion  to  have  appeal  heard  at  the  then  present  session, 
notwithstanding  ease  and  factum  of  appellant  not  filed  30 
days  before  first  day  of  session,  and  factum  not  yet  filed 
on  behalf  of  the  Crown.  Counsel  for  Crown  consenting. 
Refused. 

Lawless  v.  Sullivan,  Cout.  Dig.  1118. 

By  consent  of  both  parties  an  appeal  may  be  submitted 
on  factums  and  reporter's  notes  of  a  former  argument  be- 
fore the  Court. 

Charleviox  Election  Case,  Valin  v.  Langlois,  7th  June, 

1879,  Cass.  Dig.,  2nd  ed.,  684. 
Court  refuses  to  allow  appeal  to  be  submitted  on  the 
factums,  but  decides  it  must  be  orally  argued. 

McKenzie  v.  Kittridge,  18th  June,  1879.  Cass.  Dig., 
2nd  ed.,  684. 

Where  a  re-hearing  became  necessary  owing  to  a  change 
in  the  personnel  of  the  Court,  the  judge  who  had  not  heard 
the  appeal  consenting,  and  counsel  for  all  parties  desiring 
it,  the  Court  assented  to  the  appeal  being  submitted  on  the 
factums. 

Muirhead  v.  Sheriff,  2nd  June,  1886,  Cass.  Dig.,  2nd  ed., 
684. 

On  application  of  counsel  for  appellants,  counsel  for 
respondent  assenting,  the  Court  consented  to  have  appeal 
submitted  on  factums  without  oral  argument. 


SUPREME  COURT  RULES.  411 

Hall  Mines  v.  Moore,  infra,  p.  422.  R-  24. 

It  was  remarked  by  the  Chief  Justice  with  respect  to 
this  case  that  had  an  application  been  made  on  behalf  of 
the  appellant  to  have  the  appeal  heard  upon  the  factums, 
the  Court  would  not  have  dismissed  the  appeal. 

Parker  v.  Montreal  City  Passenger  Rly.  Co.,  Cout  Dig. 
1102. 

When  an  appeal  inscribed  for  hearing  ex  parte  was 
called,  counsel  for  respondents  asked  leave  to  be  heard  and 
to  be  allowed  to  deposit  factum.  Counsel  for  appellant 
consented.     The  application  was  granted. 

Western  Counties  Ely.  Co.  v.  Windsor  &  Annapolis  My. 
Co.,  6th  Feb.  1879,  Cass.  Dig.,  2nd  ed.,  683. 

A  point  is  raised  at  the  hearing  not  in  factum,  and 
counsel  for  respondent  therefore  objects  that  he  is  not 
prepared  to  argue  it.  The  Court  adjourns  hearing  for  a 
week. 

Levis  Election  Case,  Belleau  v.  Dussault,  Cout.  Dig. 
1119. 

When  the  appeal  was  called  for  hearing,  counsel  for  the 
appellant  appeared,  no  one  appearing  on  behalf  of  the 
respondent.  It  appeared  that  the  appellant's  factum  had 
not  been  filed  until  the  morning  of  the  day  on  which  the 
appeal  was  so  called,  instead  of  three  clear  days  before  the 
first  day  of  the  session,  as  required  by  Rule  54.  The  Court 
refused  to  hear  the  appellant  ex  parte  as  the  case  was  thus 
irregularly  inscribed. 

Lord  V.  Davidson,  Cout.  Dig.  1102. 

When  an  appeal  inscribed  for  hearing  ex  parte  was 
called,  counsel  for  respondent  asked  leave  to  be  heard,  al- 
though his  factum  had  not  been  deposited  within  the  time 
provided  by  the  rules.  Counsel  for  appellant  consented. 
Held,  that  the  rules  respecting  factums  must  be  strictly  com- 
plied with  and  the  Registrar  should  not  receive  factums 
tendered  after  the  time  fixed  in  the  rule.  Counsel  for 
respondent  was  heard,  but  this  case  was  not  to  be  considered 
a  precedent. 
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R.  24.  Whitfield   V.    Merchants  Bank    of   Canada,  Gout.  Dig. 

1103. 

The  rules  respecting  factums  must  be  strictly  complied 
with,  and  the  Registrar  should  not  receive  factums  tendered 
after  the  delay  specified  in  the  rule.  Default  by  the 
respondent  to  file  a  factum  does  not  justify  a  similar  de- 
fault on  the  part  of  the  appellant  or  relieve  him  from  the 
consequences  of  a  motion  to  dismiss  vmder  S.C.  Rule  26. 

RULE  25. 

How  to  be  printed. 

The  factum  or  points  for  argument  in  appeal  shall  be 
printed  in  the  same  form  and  manner  as  hereinbefore  pro- 
vided for  with  regard  to  the  case  in  appeal,  and  shall  not 
be  received  by  the  Registrar  unless  the  requirements  here- 
inbefore contained,  as  regards  the  case,  are  all  complied 
with. 

RULE  26. 

Motion  by  respondent  to  dismiss  appeal  on  ground  of  delay 
in  filing  factum. 

If  the  appellant  does  not  deposit  his  factum  or  points 
for  argument  in  appeal  within  the  time  limited  by  Order 
23,  the  respondent  shall  be  at  liberty  to  move  to  dismiss 
the  appeal  on  the  ground  of  undue  delay,  as  provided  for 
hy  section  41  of  the  Act  (now  s.  82). 

RULE  27. 
Appellant  may  inscribe  ex  parte  if  factum  not  filed. 

If  the  respondent  fails  to  deposit  his  factum  or  points 
for  argument  in  appeal  within  the  said  prescribed  period, 
the  appellant  may  set  down  or  inscribe  the  cause  for  hear- 
ing ex  parte.    See  Rule  31. 
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RULE  28.  '  F..  28. 

Setting  aside  inscription  ex  parte. 

Such  setting  down  or  inscription  ex  parte  may  be  set 
aside  or  discharged  upon  an  application  to  a  judge  in 
chambers  sufficiently  supported  by  affidavit. 

RULE  29. 
Registrar  to  seal  up  factums  first  deposited. 

The  factum  or  points  for  argument  in  appeal  first 
deposited  with  the  Registrar  shall  be  kept  by  him  under 
seal,  and  shall  in  no  case  be  communicated  to  the  opposite 
party  until  the  latter  shall  himself  bring  in  and  deposit 
his  own  factum  or  points. 

RULE  30. 

Interchange  of  factums. 

So  soon  as  both  parties  shall  have  deposited  their  said 
factum  or  points  for  argument  in  appeal,  each  party  shall, 
at  the  request  of  the  other,  deliver  to  him  three  copies  of 
his  said  factum  or  points. 

The  factum  should  be  as  complete  as  possible,  but  the 
Court  has  never  refused  leave  to  counsel  to  hand  in  for  the 
use  of  the  judges  a  printed  list  of  authorities  cited  at  the 
hearing  not  already  mentioned  in  the  factum.  An  addi- 
tional argumentative  factum  is  never,  or  very  rarely,  re- 
ceived, aod  would  not  be  accepted  by  the  Registrar  for  dis- 
tribution among  the  judges  without  special  leave  of  the 
Court.  The  additional  list  of  authorities  should  be  printed 
and  copies  sent  to  the  Registrar  as  soon  as  possible  after 
the  argument  of  the  appeal.  The  factum  should  not  con- 
tain irrelevant  matter,  or  reproduce  documents  already 
printed  in  the  case,  when  a  reference  to  them  will  answer 
the  purpose.    Cass.  Prac,  2nd  ed.,  143. 
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R.  30.        Criminal  appeals;  habeas  corpus  appeals. 

No  factums  required.     Rule  47,  infra,  p.  429. 

Election  appeals. 

Factum  must  be  printed  as  in  ordinary  appeals.  Rule 
53,  infra,  p.  431. 

An  order  may  be  made  dispensing  with  the  factum. 
Rule  55,  infra,  p.  432. 

Exchequer  appeals. 

A  factum  is  required  as  in  other  appeals.  Rule  45, 
infra,  p.  429. 

References  by  the  Governor  in  Council. 

Factums  are  required.     General  Order  No.  88. 

References  by  the  Board  of  Railway  Commissioners. 
Factums  are  required.     General  Order  No.  88. 

Appeals  from  the  Board  of  Railway  Commissioners. 
Factums  are  required.     General  Order  No.  88. 

RULE  31. 

Registrar  to  inscribe  appeals  for  hearing. 

Appeals  shall  be  set  down  or  inscribed  for  hearing  in 
a  book  to  be  kept  for  that  purpose  by  the  Registrar  at  least 
fourteen  days  before  the  first  day  of  the  session  of  the 
Court  fixed  for  the  hearing  of  the  appeal.  But  no  appeal 
shall  be  so  inscribed  which  shall  not  have  been  filed  twenty 
clear  days  before  said  first  day  of  said  session,  without  the 
leave  of  the  Court  or  a  judge. 

By  section  32  of  the  Act  the  regular  sessions  always 
begin  on  a  Tuesday.  The  case,  therefore,  should  be  filed 
not  later  than  the  third  Tuesday  preceding  the  opening  of 
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the  session  (20  clear  days).  The  factums,  under  Rule  23,  R.  31. 
should  be  deposited  not  later  than  the  third  Saturday  pre- 
ceding the  opening  of  the  session,  and  the  appeal  should 
be  inscribed  on  the  third  Monday  preceding — that  is  the 
Monday  following  the  last  day  for  depositing  the  factums. 
If  the  respondent  has  failed  to  deposit  his  factum  the  appeal 
must  be  inscribed  for  hearing  ex  parte.  This  inscription 
ex  parte  can  only  be  vacated  on  application  supported  by 
affidavit  accounting  for  the  delay.  A  mere  consent  on  the 
part  of  the  appellant  or  his  solicitor  would  not  be  sufficient. 
See  Rules  27  and  28  (Cass.  Prac,  2nd  ed.,  145). 

The  respondent  cannot  inscribe  the  appeal  even  though 
the  appellant  make  default  in  inscribing.  His  remedy  is 
by  motion  to  dismiss  for  want  of  prosecution.  See  section 
82  of  the  Supreme  Court  Act,  and  notes  thereon,  (Cass. 
Prac,  2nd  ed.,  146). 

There  are  special  rules  relating  to  the  inscription  of 
election  appeals,  exchequer  appeals,  criminal  appeals,  and 
appeals  in  matters  of  habeas  corpus.  Cass.  Prac,  2nd  ed., 
146. 

Election  appeal. 

The  only  rules  of  the  Supreme  Court  directly  affecting 
the  inscription  are  the  one  requiring  a  fee  of  $10  to  be  paid 
on  entering  every  appeal,  and  the  rules  relating  to  the 
printing  of  the  record  and  the  depositing  of  factums  (53, . 
54  and  86).  North  Ontario  Election  Case,  3  Can.  S.C.R. 
374. 

If  the  fee  be  paid  in  time  to  enable  the  record  to  be 
printed  and  the  factums  to  be  deposited  within  the  time 
specified,  the  appeal  will  be  immediately  inscribed  by  the 
Registrar  for  the  ensuing  session. 

As  to  exchequer  appeals  vide  notes  to  section  82 
of  the  Exchequer  Court  Act,  infra,  p.  479. 

As  to  crimipal  appeals  and  appeals  in  mattei-s  of 
habeas  corpus.  These  may  be  set  down  for  hearing  as  soon 
as  the  certified  written  case,  mentioned  in  Rule  47,  has  been 
received  by  the  Registrar,  provided  the  time  limit  specified 
in  Rule  48  does  not  interfere.     In  that  event  an  applica-> 
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K.  31.        tion  may  be  made  to  a  judge,  or  to  the  Court  if  iu  session, 
for  special  leave  to  inscribe.    Cass.  Prac,  2nd  ed.,  147. 

Election  appeals  take  precedence  on  the  inscription  list. 
On  special  application  criminal  and  habeas  corpus  appeals 
have  been  given  an  early  hearing  during  the  session. 
Exchequer  appeals  are  placed  in  the  several  lists  according 
to  the  respective  provinces  in  which  the  cases  were  tried. 
Cass.  Prac,  2nd  ed.,  147. 

Ex  parte  inscription. 

Kearney  v.  Kean;  Domville  v.  Cameron,  Cout.  Dig. 
1118. 

On  an  appeal  being  heard  ex  parte,  the  Court  requires 
an  affidavit  proving  service  of  notice  of  inscription  for 
hearing. 

Appeal  perfected  after  day  for  inscription. 

Bank  of  Toronto  v.  Les  Cure,  etc.,  de  La  Ste.  Vierge, 
Cout.  Dig.  1119. 

In  an  appeal  perfected  after  the  day  for  inscribing,  an 
application  was  made  by  counsel  for  appellant,  counsel  for 
respondent  consenting,  to  have  appeal  heard  at  the  session 
of  the  court  then  proceeding.  Held,  that  the  appeal  must 
come  on  in  the  regular  way  the  following  session,  there 
being  no  circumstances  shewn  to  induce  the  Court  to  inter- 
fere to  expedite  the  hearing. 

Grip  Printing  &  Pub.  Co.  v.  Butterfield,  Cout.  Dig. 
1120. 

Counsel  for  appellant  moves  for  leave  to  inscribe  appeal 
for  hearing,  though  the  case  had  been  filed  after  the  time 
limited  for  inscribing,  all  parties  being  desirous  of  having 
appeal  heard  and  consenting.     Motion  refused. 

Striking  an  appeal  from  the  list. 

Parker  v.  Montreal  City  Passenger  Ely.  Co.,  Cout.  Dig. 

1120. 
A  motion  to  strike  an  appeal  off  the  list  of  appeals  in- 
scribed for  hearing  must  be  on  notice. 
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RULE  32.  li-32. 

Counsel  at  hearing. 

No  more  than  two  counsel  on  each  side  shall  be  heard 
on  any  appeal,  and  but  one  counsel  shall  be  heard  in  reply. 

In  some  cases  the  Court  has  relaxed  this  rule  and  heard 
more  than  two  counsel. 

Coleman  v.  Miller,  Cout.  Dig.  1106. 

The  Court  heard  a  third  counsel  for  appellants,  not- 
withstanding the  Rule  32,  as  the  laws  of  two  provinces  were 
in  question,  and  there  was  a  cross-appeal.  It  was  stated 
that  the  practice  permitted  under  the  special  circumstances 
should  not  be  considered  a  precedent. 

Russell  V.  Lefrancois,  Cout.  Dig.  1106. 

When  one  counsel  from  Quebec  and  one  from  Ontario 
had  been  heard  for  respondent,  a  third  counsel  (from 
Quebec)  was  heard  on  French  authorities  applicable. 

Jones  V.  Fraser,  Cout.  Dig.   1107. 

On  special  application,  third  counsel  was  heard,  intri- 
cate questions  of  law  having  to  be  argued  there  being  a 
cross-appeal  and  counsel  stating  that  the  Court  of  Queen's 
Bench  for  Lower  Canada  had  also  relaxed  its  rule  which 
forbids  the  hearing  of  more  than  two  counsel  on  each  side. 
The  Court  stated  that  the  fact  of  there  being  a  cross-appeal 
was  not  of  itself  sufficient  ground  to  cause  the  Court  to 
depart  from  its  rule. 

Counsel — Right  to  begin. 

The  ''Thrasher"  Case,  Cout.  Dig.  1118. 

Inasmuch  as  all  statutes  should  prima  facie  be  consid- 
ered within  the  jurisdiction  of  the  Legislature  passing 
them,  any  one  attacking  a  statute  should  begin.  Therefore 
counsel  for  Dominion  Government  w^as  first  heard. 

In  re  ''Liquor  License  Act,  1883,"  Cout.  Dig.  1106. 

Where  a  question  of  legislative  jurisdiction  is  raised, 
the  party  attacking  the  validity  of  an  Act  should  begin. 
27 
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R-  32.  In  the  case  in  question,  counsel  for  the  provinces  were 
first  heard.  Only  one  counsel  was  heard  in  reply  for  all 
the  provinces. 

In  re  "Canada  Temperance  Act,  1878"  (County  of 
Perth),  Cout.  Dig.  1106.    28th  Oct.,  1884. 

Question  whether  the  Canada  Temperance  Act,  1878, 
section  6,  had  been  complied  with,  and  whether  proclamation 
should  issue  under  section  7.  (See  "Canada  Temperance 
Act,  1878,"  3.) 

The  Court  directs  the  parties  seeking  to  sustain  the 
affirmative,  and  wishing  to  shew  that  the  proclamation 
should  issue,  to  begin. 

In  re  Representation  in  the  House  of  Commons,  33  Can. 
S.C.R.  475. 

A  reference  was  made  by  the  Governor  General  in  Coun- 
cil to  the  Supreme  Court  as  follows : 

"In  determining  the  number  of  representatives  in  the 
House  of  Commons  to  which  Nova  Scotia  and  New  Bruns- 
wick are  respectively  entitled  after  each  decennial  census, 
should  the  words  'aggregate  population  of  Canada,'  in 
sub-section  4  of  section  51  of  the  British  North  America 
Act,  1867,  be  construed  as  meaning  the  population  of  the 
four  original  provinces  of  Canada  or  as  meaning  the  whole 
population  of  Canada  including  that  of  provinces  which 
have  been  admitted  to  the  Confederation  subsequent  to 
the  passage  of  the  British  North  America  Act?" 

The  provinces  of  New  Brunswick  and  Nova  Scotia 
attacked  the  construction  placed  upon  sub-section  4  of  sec- 
tion 51  of  the  B.N.A.  Act,  and  the  Attorney  Generals  of 
the  other  provinces  of  Canada  were  notified  of  the  hearing 
and  counsel  for  the  Province  of  Ontario  and  the  Province 
of  Quebec  were  heard  on  the  argument.  Counsel  for  the 
provinces  were  first  heard. 

In  re  Representation  in  the  House  of  Commons,  33  Can. 
S.C.R.  594,  was  a  similar  reference  relating  solely  to 
the  Province  of  Prince  Edward  Island.  Counsel  for 
Prince  Edward  Island  were  first  heard. 

In  this  case  also  the  Court  heard  three  counsel  for  the 
province. 
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Foreign  counsel.  R-  32. 

Halifax  City  Rly.  Co.  v.  The  Queen,  Cout.  Dig.  1118. 

Counsel  residing  in  the  State  of  New  York  wishing  to 
be  heard  on  behalf  of  appellants  in  an  appeal  pending 
before  the  Supreme  Court  of  Canada  was  refused. 

But  in  The  Ship  ''Calvin  Austin"  v.  Lovitt,  35  Can. 
S.C.R.  616,  a  member  of  the  Massachusetts  Bar  was  heard 
on  behalf  of  the  appellants.     Vide  supra,  p.  61. 

Illness  of  counsel. 

Consumers'  Cordage  Co.  v.  Connolly,  11th  Oct.,  1900. 
Cout.  Dig.  1120. 

On  the  calling  of  the  case  in  the  order  as  inscribed  on 
the  roll  for  hearing,  it  was  shewn  that  leading  counsel  for 
the  appellant  had  been  taken  suddenly  ill  and  was  unable 
to  be  present  in  court.  The  hearing  was  consequently  post- 
poned till  a  subsequent  day  during  the  session,  in  accord- 
ance with  the  usual  practice  of  the  court  in  such  cases. 

Adamson  v.  Adamson;  Quebec  Ins.  Co.  v.  Eaton,  Cout. 
Dig.  1107. 

Motion  to  postpone  hearing  till  the  following  session  on 
the  ground  of  unexpected  illness  of  counsel  retained. 
Granted. 

Counsel  leading. 

No  rule  has  been  laid  down  as  to  whether  senior  or 
junior  counsel  shall  first  address  the  court.  In  cases  from 
the  Province  of  Quebec  it  is  the  practice  for  the  junior 
counsel  first  to  address  the  court. 

Motions. 

As  a  rule  only  one  counsel  on  each  side  is  heard  on  the 
argument  of  a  motion. 

Other  cases. 

Provident  Savings  &  Assurance  Society  v.  Moivat,  11th 

Oct.,  1901.     Cout.  Dig.  1107. 
An  application  was  made  on  behalf  of  respondent  to 
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R.  32.  have  an  appeal  postponed  to  a  lower  position  on  the  list 
of  cases  inscribed  for  hearing,  a  consent  in  writing  signed 
by  the  solicitors  for  both  parties  was  filed  and  it  was 
shewn  that  respondent's  counsel  was  seriously  ill  and  un- 
able to  attend  at  the  time  when  the  hearing  on  the  appeal 
would  be  likely  to  come  on  in  its  position  upon  the  roll. 
It  was  accordingly  directed  by  the  Chief  Justice  that  the 
case  should  be  placed  in  a  lower  position  upon  the  roll 
than  that  in  which  it  had  been  inscribed. 

Wallace  v.  Burkner,  Cout.  Dig.  1106. 

Conducting  business  with  the  Registrar's  office  by  cor- 
respondence is  an  irregular  practice.  A  solicitor  should 
appoint  an  agent  as  required  by  the  Supreme  and  Exche- 
quer Court  rules. 

Halifax  Cihj  Rhj.  Co.  v.  The  Queen,  Cout.  Dig.  1106. 

The  appellants  do  not  appear  by  counsel  at  the  hearing, 
but  Mr.  O'B.  appears  and  states  that  he  is  the  president 
and  proprietor  of  the  railway  company,  appellants,  and 
wishes  to  be  heard  on  their  behalf.  Refused,  Appeal 
ordered  to  stand  over  till  next  session. 


RULE  33. 
Postponement  of  hearing. 

The  Court  may  in  its  discretion  postpone  the  hearing 
until  any  future  day  during  the  same  session,  or  at  any 
following  session. 

The  power  of  altering  the  order  of  hearing  appeals  is 
reserved  to  the  Court  by  section  90  of  the  Supreme  Court 
Act.  This  applies  only  to  changing  the  order  of  the  list 
for  the  session  at  the  time  being  held.  The  above  rule  goes 
further  and  provides  for  the  postponement  of  an  appeal 
to  any  following  session.  If  both  parties  consent  to  the 
postponement  of  the  hearing  of  an  appeal  on  the  list,  coun- 
sel can  either  notify  the  Court  when  the  appeal  is  called, 
or  inform  the  Registrar  in  writing  of  their  wish  to  with- 
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draw  the  appeal,  and  the  Registrar  will  inform  the  Court  R-  33. 
when  the  appeal  is  called.  As  a  rule  when  an  appeal  is 
merely  withdrawn  it  should  be  re-inscribed  for  hearing  by 
the  appellant  on  the  usual  praecipe  filed  with  'the  Regis- 
trar. When  the  Court  directs  an  appeal  to  stand  for  hear- 
ing at  a  subsequent  session,  no  re-inscription  is  required,  as 
the  Registrar  will  place  the  appeal  on  the  list,  in  accord- 
ance with  the  direction  of  the  Court.  Cass.  Prac,  2nd  ed, 
148. 

If  the  case  does  not  contain  the  formal  judgment  of  the 
court  below,  or  the  reasons  of  the  judges  of  the  court  below, 
or  affidavit  required  by  Rule  2,  that  such  reasons  could  not 
be  procured,  or  a  proper  index,  or  is  in  any  other  respect^ 
imperfect,  the  Court  may  direct  the  postponement  of  the 
hearing.  Kearney  v.  Kean,  Cout.  Dig.  1101 ;  Lewin  v. 
Howe,  14  Can.  S.C.R.  722 ;  or  place  it  at  the  foot  of  the  list 
to  permit  missing  matter  to  be  added.  Wallace  v.  Souther, 
Cout.  Dig.  1102. 

If  it  appears  that  the  respondent  has  taken  an  appeal 
to  the  Privy  Council  from  the  same  judgment,  the  Court 
will  postpone  the  hearing  until  such  appeal  is  decided. 
McGreevy  v.  McDougall,  Cout.  Dig.  74;  Eddy  v.  Eddy, 
Cout.  Dig.  130;  Bank  of  Montreal  v.  Demers,  Cout.  Dig. 
131. 

RULE  34. 

Default  by  parties  in  attending  hearing. 

Appeals  shall  be  heard  in  the  order  in  which  they  have 
been  set  down,  and  if  either  party  neglect  to  appear  at  the 
proper  day  to  support  or  resist  the  appeal,  the  Court  may 
hear  the  other  party,  and  may  give  judgment  without  the 
intervention  of  the  party  so  neglecting  to  appear,  or  may 
postpone  the  hearing  upon  such  terms  as  to  payment  of 
costs  or  otherwise  as  the  Court  shall  direct. 

If  neither  party  be  represented  when  the  appeal  is 
called  for  hearing,  it  will  be  struck  out  of  the  list.     If  the 
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R.  34.  appellant  be  not  represented  and  counsel  for  respondent 
asks  for  the  dismissal  of  the  appeal,  it  will  be  dismissed 
with  costs.  Burnham  v.  Watson;  Scott  v.  Queen;  Western 
Ass.  Co.  V.  Scanlan,  Cent.  Dip:.  1111.  If  respondent's  coun- 
sel instead  of  asking  for  dismissal  of  the  appeal,  asks  for 
the  postponement  of  the  hearing  to  the  following  session, 
the  request  wnll  usually  be  granted. 

In  Titus  V.  Colville,  18  Can.  S.C.R.  709,  the  Court  rein- 
.    stated  an  appeal  dismissed  for  non-appearance  of  counsel 
for  appellant,  but  refused  to  do  so  in  Foran  v.  Handley, 
24  Can.  S.C.R.  706. 

Hall  Mines  v.  Moore,  Cout.  Dig.  123. 
The  appeal  had  been  regularly  inscribed  on  the  roll 
for  hearing  at  the  May  sittings  of  the  Supreme  Court  of 
Canada,  and  on  the  18th  May,  1898,  the  case  being  called 
in  the  order  in  which  it  appeared  upon  the  roll,  no  person 
appeared  on  behalf  of  the  appellant.     Counsel  appeared 
for  the  respondent  and  asked  that  the  appeal  should  be  dis- 
missed for  want  of  prosecution.      The    Court   referred   to 
the  fact  that  the  case  had  been  called  in  its  proper  place 
on  the  roll  on  the  previous  day  and  allowed  to  stand  over  be- 
cause counsel  were  not  present  on  the  part  of  the  appellant, 
and  the  appeal  was  dismissed  with  costs.     On  20th  May, 
1898,  application  by  motion  was  made  on  behalf  of  the 
appellant  to  have  the  appeal  reinstated  and  restored  to  its 
place  on  the  roll  for  hearing  on  such  terms  as  the  Court 
might  deem  appropriate,  the  ground  stated  for  requesting 
such  indulgence  being  that  counsel  for  the  appellant  were 
under  a  misapprehension  as  to  the  time  when  the  hearing 
was  to  take  place.    The  motion  was  opposed  by  counsel  for 
the   respondent,   who   objected   that   proper   notice  of  the 
motion  had  not  been  given  as  required  by  the  rules  of  prac- 
tice.   The  Court  refused  to  hear  the  motion  or  to  make  an 
order  staying  the  issue  of  the  certificate  of  the  judgment 
already  rendered   dismissing  the   appeal,   but,   under  the 
circumstances,  the  motion  was  dismissed  without  costs. 

It  Avas  subsequently  remarked  by  the  Chief  Justice  with 
respect  to  this  case  that  had  an  application  been  made  on 
behalf  of  the  appellant  to  have  the  a[)peal  disposed  of  upon 
the  faotums,  the  Court  would  not  have  dismissed  the  appeal. 
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RULE  35.  R.35. 

How  orders  to  be  signed  and  dated. 

All  orders  of  this  Court  in  cases  of  appeal  shall  bear 
date  on  the  day  of  the  judgment  or  decision  being  pro- 
nounced, and  shall  be  signed  by  the  Registrar. 

This  rule  refers  to  orders  of  the  Court.  An  order  made 
by  a  judge  in  chambers  is  signed  by  the  judge.  And  orders 
made  by  the  Registrar  sitting  as  a  judge  in  chambers  are 
signed  by  the  Registrar.  Rule  83.  Cass.  Prac,  2nd  ed., 
149. 

When  one  of  the  parties  has  died  between  the  hearing 
and  pronouncing  of  judgment,  the  Court,  on  application, 
may  direct  its  order  to  be  dated  and  entered  nunc  pro  tunc, 
as  of  the  day  of  hearing.  Merchants  Bank  v.  Smith,  Cout. 
Dig.  1130;  Ontario  d-  Quebec  Ely.  Co.  v.  Philhrkk,  Cout. 
Dig.  1131. 

Even  after  the  final  judgment  Jias  been  signed  and 
entered  and  transmitted  to  the  court  below,  the  Supreme 
Court  has  power  to  amend  such  judgment,  and  will  do  so 
if  it  is  clear  that  by  oversight  or  mistake  an  error  has 
occurred.     Vide  notes  to  section  2,  supra,  p.  1. 

Mutual  Fire  Ins.  Co.  v.  Frey,  5  Can.  S.C.R.  82.  Cout. 
Dig.  1121. 

By  memorandum  at  the  end  of  the  reported  case  (5 
Can.  S.C.R.  90),  it  appears  that  a  dispute  having  arisen 
as  to  whether  the  court  had  held  the  action  prematurely 
brought,  on  a  reference,  the  Court  intimated  that  such  had, 
in  fact,  been  the  opinion  of  the  court,  although  it  did  not 
appear  as  one  of  the  reasons  for  the  judgment  delivered. 

Settling  minutes  of  judgment. 

The  rules  make  no  special  provision  as  to  the  practice 
to  be  observed  in  settling  minutes  of  judgment,  and  as  in 
the  Province  of  Quebec  the  minutes  are  settled  by  the  Court 
without  the  intervention  of  the  solicitors,  practitioners 
from  that  province  are  often  of  the  impression  that  the 
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R.  35.  minutes  will  be  settled,  signed  and  entered  by  the  Registrar 
as  a  matter  of  course  after  the  judgment  has  been  pro- 
nounced. This  is  not  the  case.  The  practice  is  for  the 
solicitor  or  agent  for  the  successful  party  to  draft  minutes 
of  judgment  and  serve  the  same  upon  the  solicitor  for  the 
opposite  party  along  with  a  copy  of  his  bill  of  costs,  and  at 
the  same  time  endorse  the  copies  with  a  notice  of  the  day 
and  time  when  the  minutes  will  be  settled  and  the  costs 
taxed  by  the  Registrar,  an  appointment  having  been  first 
obtained  for  this  purpose.  The  solicitors  thereupon  attend 
before  the  Registrar  and  after  hearing  them  the  minutes 
are  settled  and  the  costs  taxed.  Any  party  dissatisfied 
with  the  minutes  as  settled  may  move  the  Court  to  have 
them  varied,  and  in  such  case  the  Registrar  will  ordinarily 
delay  the  entering  of  the  judgment  until  the  motion  has 
been  heard.  Upon  the  settlement  of  the  minutes  it  has 
occasionally  been  found  that  the  judgment  of  the  Court 
has  not  dealt  with  all  the  matters  in  issue,  or  conditions 
have  arisen  after  the  delivery  of  the  judgment  which  have 
made  it  necessary  to  provide  in  the  formal  judgment  for 
matters  not  specifically  covered  by  the  judgment  as  pro- 
nounced in  Court  or  by  the  reasons  for  judgment.  In  some 
instances  the  Court  has,  upon  a  motion  to  vary  the  minutes 
as  settled  by  the  Registrar,  amended  or  varied  its  judgment 
as  originally  pronounced.  Vide  Chamhly  v.  Willet,  34  Can. 
S.C.R.  502^  supra,  p.  5. 

Bickford  v.  Grand  Junction  Rly.  Co.,  Cout.  Dig.  1122. 

A  motion  to  vary  minutes  w^as  referred  to  Strong,  J., 
in  chambers,  to  be  subsequently  heard  pro  forma  before 
the  Court. 

Consumers'  Cordage  Co.  v.  ConnoJhi,  Cout.  Dig.  1165. 

A  motion  was  made  before  the  Court  to  vary  the  min- 
utes as  settled  by  the  Registrar  by  reciting  special  features 
as  to  the  proceedings  (see  31  Can.  S.C.R.  246-247),  for  the 
purposes  of  a  proposed  appeal  to  the  Privy  Council.  The 
Chief  Justice  took  no  part,  but  the  remainder  of  the  Court 
(Taschereau,  Gwynne,  Sedgewick  and  Oirouard,  JJ.), 
were  of  the  opinion  that  the  applicant  should  take  nothing 
by  his  motion  and  refused  to  interfere  with  the  minutes 
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as  settled,  stating,  however,  that  the  Registrar  should  grant       R-  35. 
a  certiticate  to  the  applicant  shewing  the  nature  of  the  pro- 
ceedings had  for  the  purpose  of  being  used  upon  the  appeal 
to  the  Privy  Council, 

Note. — The  Privy  Council  granted  a  new  trial  on  terms, 
otherwise  the  Supreme  Court  order  to  be  set  aside  and  the 
judgment  of  the  Court  of  Review  to  stand. 

RULE  36. 

Adding  parties  by  suggestion. 

In  any  case  not  already  provided  for  by  the  Act,  in 
which  it  becomes  essential  to  make  an  additional  party  to 
the  appeal,  either  as  appellant  or  respondent,  and  whether 
such  proceeding  becomes  necessary  in  consequence  of  the 
death  or  insolvency  of  any  original  party,  or  from  any  other 
cause,  such  additional  party  may  be  added  to  the  appeal 
by  filing  a  suggestion  as  nearly  as  may  be  in  the  form  pro- 
vided for  by  section  43  (now  84)  of  the  Act. 

In  Guest  v.  Dich,  Oct.,  1897,  the  executrix  of  a  respond- 
ent who  had  died  pending  the  appeal,  was  substituted  for 
him,  and  a  suggestion  allowed  to  be  filed  by  appellant. 

And  where  the  appellant  had  made  an  assignment  in 
insolvency  after  the  appeal  had  been  taken,  his  assignee 
was  added  as  an  appellant,  the  sureties  to  the  bond  for 
security  for  costs  filing  a  consent  and  an  undertaking  to  be 
bound  by  the  bond,  notwithstanding  the  change  of  parties. 
Ostrom  V.  Sills,  March,  1898,  28  Can.  S.C.R.  485.  Cass. 
Prac,  2nd  ed.,  150. 

Vide  also  provisions  of  the  Supreme  Court  Act,  supra 
p.  370. 

RULE  37. 
Suggestion  may  be  set  aside. 

The  suggestion  referred  to  in  the  next  preceding  rule 
may  be  set  aside,  on  motion  by  the  Court  or  a  judge  thereof. 
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R.38.  RULE  38. 

Determining  questions  of  fact  arising  on  motion. 

Upon  any  such  motion,  the  Court  or  a  judge  thereof 
maj-,  in  their  or  his  discretion,  direct  evidence  to  be  taken 
before  a  proper  officer  for  that  purpose,  or  may  direct  that 
the  parties  shall  proceed  in  the  proper  court  for  that  pur- 
pose to  have  any  question  tried  and  determined,  and  in 
such  case  all  proceedings  in  appeal  may  be  stayed  until  after 
the  trial  and  determination  of  the  said  question. 


RULE  39. 
Motions. 

All  interlocutory  applications  in  appeals  shall  be  made 
by  motion,  supported  by  affidavit  to  be  filed  in  the  office 
of  the  Registrar  before  the  notice  of  motion  is  served.  The 
notice  of  motion  shall  be  served  at  least  four  clear  days 
before  the  time  of  hearing. 


RULE  40. 
Notice  of  motion,  how  served. 

Such  notice  of  motion  may  be  served  upon  the  solicitor 
or  attorney  of  the  opposite  party  by  delivering  a  copy 
thereof  to  the  booked  agent,  or  at  the  elected  domicile  of 
such  solicitor  or  attorney,  to  whom  it  is  addressed,  at  the 
City  of  Ottawa.  If  the  solicitor  or  attorney  has  no  booked 
agent,  or  has  elected  no  domicile  at  the  City  of  Ottawa,  or 
if  a  party  to  be  served  with  notice  of  motion  has  not  elected 
a  domicile  at  the  City  of  Ottawa,  such  notice  may  be  served 
by  affixing  a  copy  thereof  in  some  conspicuous  place  in  the 
office  of  the  Registrar  of  this  Court. 


SUPREME  COURT  RULES.  427 

RULE  41.  R.41. 

Affidavits  in  support  of  motion. 

Service  of  a  notice  of  motion  shall  be  accompanied  by- 
copies  of  affidavits  filed  in  support  of  the  motion. 

Rules  39,  40  and  41  are  expressly  declared  not  to  apply 
to  criminal  appeals,  habeas  corpus  appeals  and  election 
appeals.  No  express  provision  having  been  made  for  such 
cases,  it  has  become  the  practice  to  apply  these  rules  in  all 
instances  where  motions  are  made  to  the  Court. 

Although  under  Rule  40  provision  is  made  for  affixing 
a  copy  of  a  notice  of  motion  in  the  office  of  the  Registrar 
where  the  solicitor  for  the  opposite  party  has  no  booked 
agent  in  Ottawa,  it  is  not  the  practice  to  dispose  of  motions 
notice  of  which  has  been  so  served  unless  some  other  steps 
have  been  taken  to  bring  home  to  the  solicitor  or  the  party 
interested  express  notice  that  the  application  will  be  made. 

RULE  42. 
Giving  further  time. 

Upon  application  supported  by  affidavit,  and  after 
notice  to  the  opposite  party,  the  Court  or  a  judge  thereof 
may  give  further  reasonable  time  for  filing  the  printed  case, 
depositing  the  printed  factum  or  points  of  either  party, 
anl  setting  down  or  inscribing  the  appeal  for  hearing  aa 
required  by  the  foregoing  rules. 

Orders  will  not  be  granted  under  this  rule  simply  on 
consent  of  parties  for  their  solicitors.  Some  good  reason 
must  be  afforded  for  an  extension  of  the  time  provided  by 
Rules  5,  23  and  31. 

Bickford  v.  Lloyd;  Canada  Southern  Ely.  Co.  v.   Nor- 
vell,  Cout.  Dig.  1115. 

Under  section  79  of  the  Supreme  and  Exchequer  Courts 
Act  (now  section  109)  and  Rules  42  and  70  S.C,  a  judge  of 
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R-  42.  the  Supreme  Court  in  chambers  has  power  to  extend  the 
time  for  printing  and  filing  case.  Per  Ritchie,  C.J.,  in 
chambers;  per  Fournier,  J.,  in  chambers. 

Bank  of  B.N.A.  v.  Walker,  Cout.  Dig.  1115. 

On  12th  October,  1881,  the  agent  for  defendants'  solici- 
tor applied  for  three  months'  further  time  to  file  the  case 
and  factums,  shewing  by  affidavit  that  the  day  the  order 
had  been  made  by  a  judge  of  the  Supreme  Court,  allowing 
$500  to  be  paid  into  the  Supreme  Court  of  Canada  as 
security  for  the  costs  of  appeal,  viz.,  13th  September,  1882, 
the  $500  had  been  paid  in  ;  that  the  next  day  the  papers  had 
been  mailed  to  the  defendants'  solicitor  at  Victoria,  B.C., 
to  enable  him  to  prosecute  his  appeal;  that  a  letter  took 
about  three  weeks  to  reach  Victoria  from  Ottawa ;  that  he 
had  on  7th  October  received  a  telegram  (produced)  from 
defendants'  solicitor  saying  "Papers  just  received;  get 
time  extended,"  and  that  he  verily  believed  unless  three 
months'  further  time  was  granted  to  prepare  and  print 
case  and  factums  and  transmit  them,  grave  injustice  would 
be  done.  An  order  was  thereupon  made  giving  until  1st 
December  then  next  to  have  case  printed  and  filed  with  the 
Registrar  of  the  Supreme  Court  of  Canada.  Per  Ritchie, 
C.J.,  in  chambers. 


RULE  43. 
Setting  down  motions. 

Motions  to  be  made  before  the  Court  are  to  be  set  down 
in  a  list  or  paper,  and  are  to  be 'called  on  each  morning  of 
the  session  before  the  hearing  of  appeals  is  proceeded  with. 

It  is  the  duty  of  the  solicitor  desiring  to  present  a 
motion  to  the  Court  to  enter  the  same  upon  a  special  list 
prepared  for  the  purpose  kept  in  the  office  of  the  Regis- 
trar's clerk,  the  day  before  the  motion  is  to  be  heard,  so 
that  copies  may  be  made  for  the  use  of  the  Court  before  the 
motion  is  called.  It  is  the  practice  of  the  Court  to  take  up 
the  motions  in  the  order  in  which  they  appear  upon  the 
motion  paper. 
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RULE  44.  R.  44. 

Appeal  abandoned  by  delay. 

Unless  the  appeal  is  brought  on  for  hearing  by  the 
appellant  within  one  year  next  after  the  security  shall 
have  been  allowed,  it  shall  be  held  to  have  been  abandoned 
without  any  order  to  dismiss  being  required,  unless  the 
Court  or  a  judge  thereof  shall  otherwise  order. 

RULE  45. 
Rules  applicable  to  Exchequer  appeals. 

The  foregoing  rules  shall  be  applicable  to  appeals  from 
the  Exchequer  Court  of  Canada,  except  in  so  far  as  the 
Act  has  otherwise  provided. 

For  the  practice  in  connection  with  Exchequer  Court 
appeals,  vide  notes  to  the  Exchequer  Court  Act  section  82, 
infra,  p.  479. 

RULE  46. 
Rules  not  applicable  to  criminal  appeals  nor  habeas  corpus. 

The  foregoing  rules  shall  not,  except  as  hereinbefore 
provided,  apply  to  criminal  appeals  nor  to  appeals  in  mat- 
ters of  habeas  corpus. 

RULE  47. 
Case  in  criminal  appeals  and  habeas  corpus. 

In  the  cases  mentioned  in  the  next  preceding  rule,  no 
printed  case  shall  be  required,  and  no  factum  or  points 
for  argument  in  appeal  need  be  deposited  with  the  Regis- 
trar, but  such  appeals  may  be  heard  on  a  written  case,  cer- 
tified under  the  seal  of  the  court  appealed  from,  and  which 
ease  shall  contain  all  judgments  and  opinions  pronounced 
in  the  court  below. 


430  SUPREME  COURT  RULES. 

R-  43.  RULE  48. 

When  case  to  be  filed. 

In  criminal  appeals,  and  in  appeals  in  cases  of  habeas 
corpus,  and  unless  the  Court  or  a  judge  shall  otherwise 
order,  the  case  must  be  filed  as  follows : 

(1)  In  appeals  from  any  of  the  provinces  other  than 
British  Columbia,  at  least  one  month  before  the  firsjt  day 
of  the  session  at  which  it  is  set  down  to  be  heard. 

(2)  In  appeals  from  British  Columbia,  at  least  two 
months  before  the  said  day. 

RULE  49. 

Notice  of  hearing  in  criminal  appeals  and  in  appeals  in 
matters  of  habeas  corpus. 

In  cases  of  criminal  appeals  and  appeals  in  matters  of 
habeas  corpus,  notice  of  hearing  shall  be  served  the  respec- 
tive times  hereinafter  fixed  before  the  first  day  of  the 
general  or  special  session  at  which  the  same  is  appointed 
to  be  heard,  that  is  to  say : 

(1)  In  appeals  from  Ontario  and  Quebec,  two  weeks. 

(2)  In  appeals  from  Nova  Scotia,  New  Brunswick  and 
Prince  Edward  Island,  three  weeks. 

(3)  In  appeals  from  Manitoba,  one  month. 

(4)  In  appeals  from  British  Columbia,  six  weeks. 

As  has  been  pointed  out  (Cass.  Prac,  2nd  ed.,  155), 
these  rules  are  not  consistent  with  the  provisions  of  sec- 
tion 65  of  the  Supreme  Court  Act  or  section  —  of  the  Crim- 
inal Code,  which  indicate  it  to  be  the  intention  of  Parlia- 
ment that  these  appeals  should  be  heard  as  promptly  as 
possible.  AVhenever  it  is  considered  desirable  so  to  do,  the 
appellant  may  have  the  delays  shortened  by  applying  in 
chambers  under  Rule  70. 
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RULE  50.  ^-  '^(^■ 

Preceding  rules  not  applicable  in  election  cases. 

The  following  rules  are  not  to  apply  to  appeals  in  con- 
troverted election  cases. 

Although  the  preceding  rules,  except  No.  12,  are  not  to 
apply  to  election  appeals,  it  is  desirable  that  so  far  as  they 
are  applicable  they  should  be  adopted. 

RULES  51  AND  52. 

General  Order  No.  86  substitutes  the  following  for 
Rules  51  and  52 : 

In  controverted  election  appeals,  the  party  appellant 
shall  obtain  from  the  Registrar,  upon  payment  of  the  usual 
charges  therefor,  a  certified  copy  of  the  record,  or  of  so 
much  thereof  as  a  judge  may  direct  to  be  printed,  and  shall 
have  forty  (40)  copies  of  the  said  certified  copy  {)rinted 
in  the  same  form  as  hereinafter  provided  for  the  ease  in 
ordinary  appeals,  and  immediately  after  the  completion  of 
the  printing  shall  deliver  to  the  Registrar  thirty  (30)  of 
such  printed  copies,  twenty-five  (25)  thereof  for  the  use  of 
the  Court  and  its  officers  and  five  (5)  thereof  for  the  use  of 
the  respondent,  and  to  be  handed  by  the  Registrar  to  the 
respondent  or  his  solicitor  or  booked  agent  upon  applica- 
tion made  therefor. 

For  printing  in  election  appeals  the  same  fees  shall  be 
allowed  on  taxation  as  for  printing  the  case  in  ordinary 
appeals. 

RULE  53. 

Factum  in  election  appeals. 

The  factum  or  points  for  argument  in  appeal  in  contro- 
verted election  appeals,  shall  be  printed  as  hereinbefore 
provided  in  the  case  of  ordinary  appeals. 

Vide  Rules  24  and  25,  sxipra,  pp.  409  and  412. 
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R.  54.  RULE  54. 

When  to  be  deposited. 

The  points  for  argument  in  appeal  or  factum  in  contro- 
verted election  cases  shall  be  deposited  with  the  Registrar 
at  least  three  days  before  the  first  day  of  the  session  fixed 
for  the  hearing  of  the  appeal,  and  are  to  be  interchanged 
by  the  parties  in  manner  hereinbefore  provided  with  regard 
to  the  factum  or  points  in  ordinary  appeals. 

Vide  Rules  25,  30  and  55. 

RULE  55. 

Order  dispensing  with  printing  of  record  or  factum  in  elec- 
tion appeals. 

In  election  appeals  a  judge  in  chambers  may,  upon  the 
application  of  the  appellant,  make  an  order  dispensing 
with  the  printing  of  the  whole  or  any  part  of  the  record, 
any  may  also  dispense  with  the  delivery  of  any  factum  or 
points  for  argument  in  appeal.  Such  order  may  be  obtained 
ex  parte  and  the  party  obtaining  it  shall  forthwith  cause  it 
to  be  served  upon  the  adverse  party. 

The  practice  adopted  in  the  Registrar's  office  in  connec- 
tion with  election  appeals  is  not  to  set  down  the  appeal  im- 
mediately upon  its  receipt  from  the  clerk  of  the  election' 
court,  but  to  first  hear  an  application  by  the  appellant  upon 
notice  to  the  respondent,  to  have  a  day  fixed  for  the  hear- 
ing which  will  permit  of  the  printing  being  done,  and  where 
the  appellant  is  desirous  of  having  the  printing  of  part  of 
the  record  dispensed  with,  it  is  usual  to  deal  with  this 
matter  along  with  the  application  to  fix  the  day  for  hearing. 

This  rule  only  provides  for  an  application  by  the  appel- 
lant to  dispense  with  printing  a  part  of  the  record,  bxit  if 
he  fails  to  make  such  an  application,  in  a  proper  case  he 
may  be  ordered  to  pay  the  costs  of  printing  all  the  neces- 
sary matter.    Brassard  v.  Langeviri,  1  Can.  S.C.R.  201. 
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RULE  56.  R.  56. 

Fees  to  be  paid  Registrar. 

The  fees  mentioned  in  Schedule  (C)  to  these  orders 
shall  be  paid  to  the  Registrar  by  stamps  to  be  prepared  for 
that  purpose. 

As  to  fees  payable  in  habeas  corpus  and  criminal 
appeals,  vide  notes  to  section  53,  supra,  p.  233. 

Appeals  in  forma  pauperis. 

Fraser  v.  Abbott,  22nd  February,  1878. 

Fraser  v.  Abbott,  16th  March,  1878,  Cass.  Dig.  695. 

The  Supreme  Court,  or  a  judge  thereof,  has  no  power 
to  allow  an  appeal  in  forma  pauperis,  or  to  dispense  with 
the  giving  of  the  security  required  by  the  statute. 

Approving  of  the  security  is  a  mode  of  allowing  the 
appeal. 

.Section  24  of  the  S.  &  E.C.  Act  (now  s.  68)  does  not 
give  the  Court  power  to  allow  appeals,  because  Her  Majesty 
may  be  recommended  to  allow  appeals  by  the  Judicial 
Committee  of  the  Privy  Council,  nor  is  it  in  the  power  of 
the  judges  of  the  Court  to  make  rules  or  orders  for  the 
allowance  of  appeals.  Nor  does  section  79  of  the  S.  & 
E.C.  Act  (now  s.  109)  give  the  Court  or  a  judge  any  power 
to  grant  or  to  make  rules  for  granting  the  prayer  of  a 
petition  to  be  allowed  to  have  or  prosecute  an  appeal  in 
forma  pauperis. 

Fournier,  J.,  in  chambers. 

Richards,  C.J.,  in  chambers. 

Dominion  Cartridge  Co.  v.  Mc Arthur,  7th  Oct.,  1902, 
Cout.  Dig.  1165. 

On  7th  October,  1902,  present :  Sir  Henry  Strong,  C. J., 
and  Taschereau,  Sedgewiek,  Girouard,  Davies  and  Mills, 
JJ.  A  motion  was  made  for  an  order  directing  the  Regis- 
trar of  the  Supreme  Court  of  Canada  to  transmit  the  record 
to  the  Registrar  of  Her  Majesty's  Privy  Council,  on  an 
appeal  by  the  respondent,  without  the  pajTnent  of  the  fees 
28 
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R.  56.  in  stamps  as  required  by  the  statute  and  rules  of  practice 
of  the  Court.  After  hearing  counsel  for  the  parties  the 
motion  was  allowed  and  the  order  made  as  applied  for,  the 
Chief  Justice  stating  that  as  this  was  an  extraordinary 
case  in  which  the  Judicial  Committee  of  the  Privy  Council 
had  granted  special  leave  to  appeal  in  forma  pauperis,  the 
ordinary  rules  could  not  apply. 


RULE  57. 
Costs. 

Costs  in  appeal  between  party  and  party  shall  be  taxed 
pursuant  to  the  tariff  of  fees  contained  in  Schedule  (D) 
to  these  orders. 

There  is  no  provisions  for  the  taxation  of  costs  as  be- 
tween solicitor  and  client.  Vide  Boak  v.  MercJiants  Marine 
his.  Co.,  supra,  p.  235. 

Increased  counsel  fee. 

Except  by  consent,  the  Registrar  will  not,  when  taxing 
costs,  hear  any  application  for  increased  counsel  fee,  unless 
notice  of  such  application  has  been  given  to  the  solicitor 
for  the  opposite  party.  Applications  for  increased  counsel 
fee  should  be  made  to  the  Registrar  in  chambers,  and  not 
to  the  Court. 

Beamish  v.  Kaidhach,  5th  June,  1879. 
An  application  for  increased  counsel  fee  is  not  one  for 
the  full  Court,  but  should  be  made  to  a  judge  in  chambers. 

RULE  58. 

Court  or  judge  may  order  payment  of  fixed  sum  for  costs. 

The  Court  or  a  judge  may  direct  a  fixed  sum  for  costs 
to  be  paid  in  lieu  of  directing  the  payment  of  costs  to  bfe 
taxed. 

It  is  under  this  rule  that  costs  are  allovv'ed  on  interlo- 
cutory applications. 
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RULE  59  (read  as  follows)  :  R-  59- 

"  The  payment  of  costs,  if  so  ordered,  may  be  enforced 
by  process  of  execution  in  the  same  manner  and  by  means 
of  the  same  writs,  and  according  to  the  same  practice  as 
may  be  in  use  from  time  to  time  in  the  Exchequer  Court 
of  Canada."  , 

It  has  been  repealed  by  General  Order  No.  85,  infra,  p. 
453,  which  makes  full  supervision  for  the  issue  of  writs  out 
of  the  Supreme  Court  and  the  practice  in  relation  thereto. 

It  is  not  the  practice  of  the  Court  to  issue  a  writ  of! 
execution  to  enforce  payment  of  costs  except  under  special 
circumstances. 

RULE  60   (this  rule  read  as  follows)  : 

"Contempts  incurred  by  reason  of  non-compliance  with 
any  order  of  the  Court  other  than  an  order  for  payment 
of  money,  may  be  punished  in  the  same  manner  and  by 
means  of  the  same  process  and  writs,  and  according  to  the 
same  practice  as  may  be  in  use  from  time  to  time  in  the 
Exchequer  Court  of  Canada." 

It  has  been  repealed  by  General  Order  No.  85,  infra, 
p.  453. 

RULE   61. 

Cross-appeals. 

It  shall  not  under  any  circumstances  be  necessary  for 
a  respondent  to  give  notice  of  motion  by  way  of  cross- 
appeal,  but  if  a  respondent  intends  upon  the  hearing  of  an 
appeal  to  contend  that  the  decision  of  the  court  below 
should  be  varied,  he  shall,  within  the  time  specified  in  the 
next  rule,  or  such  time  as  may  be  prescribed  by  the  special 
order  of  a  judge,  give  notice  of  such  intention  to  any  par- 
ties who  may  be  affected  by  such  contention.  The  omission 
to  give  such  notice  shall  not  in  any  way  interfere  with  the 
power  of  the  Court  on  the  hearing  of  an  appeal  to  treat 
the  whole  case  as  open,  but  may,  in  the  discretion  of  the 
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R.  61.       Court,  be  ground  for  an  adjournment  of  the  appeal,  or  for 
special  order  as  to  costs. 

Mayor,  etc.,  of  Montreal  v.  Hall,  17th  Nov.,  1883,  Cass. 
Dig.,  2nd  ed.,  680. 
»  Counsel  for  respondents,  who  has  given  notice  of  cross- 
appeal,  moves  for  leave  to  proceed  with  cross-appeal,  not- 
withstanding original  case  not  filed  until  that  day  by  appel- 
lants, and  the  appeal  has  not  been  inscribed. 

Counsel  for  appellants  also  moves  to  have  principal 
appeal  heard,  the  delay  in  inscribing  and  in  filing  factums 
having  been  an  oversight. 

Held,  that  if  the  cross-appellant  desired  to  proceed  with 
his  cross-appeal  he  should  have  himself  filed  the  original 
case.  Both  principal  appeal  and  cross-appeal  ordered  to 
stand  over. 

Canadian  Pacific  Ely.  Co.  v.  Lawson,  Cout.  Dig.  74. 

A  rule  was  discharged  so  far  as  it  asked  a  nonsuit,  but 
was  made  absolute  for  a  new  trial.  Held,  on  an  appeal- 
by  defendant  that  although  the  plaintiff  was  entitled  to 
recover,  yet,  as  he  had  not  appealed  from  the  order  for  a 
new  trial,  the  rule  should  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Pilon  V.  Brunet,  5  Can.  S.C.R.  319. 

A  motion  to  quash  an  appeal  on  the  ground  that  it  should 
not  have  been  brought  as  a  substantive  appeal,  but  as  a 
cross-appeal,  was  dismissed.  But  the  respondent,  although 
successful  in  getting  the  judgment  varied,  was  allowed  only 
the  costs  of  a  cross-appeal  taken  under  Rule  61. 

City  of  Montreal  v.  Lahelle,  14  Can.  S.C.R.  741. 

A  respondent  whose  verdict  must  be  set  aside  on  the 
ground  that  it  was  awarded  by  way  of  solatium  cannot  be 
given  substantial  damages  where  he  has  failed  to  give  notice 
of  his  intention  to  ask  appropriate  relief  by  way  of  cross- 
appeal. 

Stephens  v.  Chausse,  15  Can.  S.C.R.  379. 

Plaintiff  recovered  $5,000   damages  in   an   action  for 
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negligence  but  the  verdict  was  reduced  to  $3,000  on  appeal  R.  61. 
to  the  Queen's  Bench  on  the  ground  that  the  assessment 
made  by  the  trial  Court  included  vindictive  damages  for 
which  the  defendant  was  not  liable.  The  Supreme  Court 
was  of  opinion  that  the  amount  awarded  by  the  Superior 
Court  at  the  trial  was  not  unreasonable  and  could  not  be 
said  to  include  vindictive  damages,  but,  as  there  was  no 
cross-appeal  by  the  plaintiff,  the  Court  would  not  inter- 
fere to  restore  the  original  judgment. 

Bulmer  v.  The  Queen,  23  Can.  S.C.R.  488. 

A  cross-appeal  \vill  be  disregarded  by  the  Court  when 
Rules  62  and  63  of  the  Supreme  Court  rules  have  not  been 
complied  with. 

Tow7i  of  Toronto  Junction  v.  Christie,  25  Can.  S.C.R. 
551. 

Under  the  Ontario  Judicature  Act,  R.S.O.  1887,  c.  44, 
ss.  47  and  48,  the  Court  of  Appeal  has  power  to  increase 
damages  awarded  to  a  respondent  without  a  cross-appeal, 
and  the  Supreme  Court  has  the  like  power  under  its  Rule 
No.  61.  Taschereau,  J.,  dissented.  Per  Strong,  C.J. 
Though  the  Court  will  not  usually  increase  such  damages 
without  a  cross-appeal,  yet  where  the  original  proceedings 
were  by  arbitration  under  a  statute  providing  that  the 
Court,  on  appeal  from  the  award,  shall  pronounce  such 
judgment  as  the  arbitrators  should  have  given,  the  statute 
is  sufficient  notice  to  an  appellant  of  what  the  Court  may 
do,  and  a  cross-appeal  is  not  necessary. 

RULE  62. 
Notice  to  be  given. 

Subject  to  any  special  order  which  may  be  made,  notice 
by  a  respondent  under  the  last  preceding  rule  shall  be  15 
days'  notice. 

RULE  63. 
Factum  in  cross-appeals. 

A  respondent  who  gives  a  notice,  pursuant  to  the  two 
last  preceding  rules  shall,  before  or  within  two  days  after 
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E.  63.  he  has  served  such  notice  deposit  a  printed  factum  or 
points  for  argument  in  appeal  with  the  Registrar  as  here- 
inbefore provided  as  regards  the  principal  appeal,  and  the 
parties  upon  whom  such  notice  has  been  served  shall  within 
one  week  after  service  thereof  upcm  them,  deposit  their 
printed  factum,  or  points  with  the  Registrar  and  such 
factum  or  points  shall  be  interchanged  between  the  parties 
as  hereinbefore  provided  as  to  principal  appeal. 


RULE  64. 
Translation  of  factum. 

Any  judge  may  require  that  the  factum  or  points  for 
argument  in  appeal  of  any  party  shall  be  translated  into 
the  language  with  which  such  judge  is  most  familiar,  and 
in  that  case  the  judge  shall  direct  the  Registrar  to  cause 
the  same  to  be  translated,  and  shall  fix  the  number  of  copies 
of  the  translation  to  be  printed,  and  the  time  within  which 
the  same  shall  be  deposited  with  the  Registrar,  and  the 
party  depositing  such  factum  shall  thereupon  cause  the 
same  forthwith  to  be  printed  at  his  own  expense  and  such 
party  shall  not  be  deemed  to  have  deposited  his  factum 
until  the  required  number  of  the  printed  copies  of  the 
translation  shall  have  been  deposited  with  the  Registrar. 

RULE  65. 

Translation  of  judgments  and  opinions  of  judges  of  court 
below. 

Any  judge  may  also  require  the  Registrar  to  cause  the 
judgments  and  opinions  of  the  judges  in  the  court  below 
to  be  translated,  and  in  that  case  the  judge  shall  fix  the 
number  of  copies  of  the  translation  to  be  printed  and  the 
time  within  which  they  shall  be  deposited  with  the  Regis- 
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trar,  and  such  translations  shall  thereupon  be  printed  at  the        R-  85. 
expense  of  the  appellant. 

RULE  66. 

Payment  of  money  into  court. 

Any  party  directed  by  an  order  of  the  Court  or  a  judge 
to  pay  money  into  Court  must  apply  at  the  ofdce  of  the 
Registrar  for  a  direction  so  to  do,  which  direction  must  be 
taken  to  the  Ottawa  branch  or  agency  of  the  Bank  of  Mon- 
treal, and  the  money  there  paid  to  the  credit  of  the  cause 
or  matter  and  after  payment  the  receipt  obtained  from  the 
bank  must  be  filed  at  the  Registrar's  office. 

Where  it  is  desired  to  pay  money  into  Court  for  the 
purpose  of  having  security  allowed  on  an  appeal  to  the 
Supreme  Court,  or  pursuant  to  any  statute,  the  practice 
and  forms  in  use  at  Osgoode  Hall,  Toronto,  have  been 
adopted  by  the  Registrar,  and  it  is  the  duty  of  the  solici- 
tor for  the  proposed  appellant  to  apply  to  the  Registrar's 
clerk  who  will  issue  to  him  a  document  consisting  of  three 
forms,  the  first  of  which  is  a  requisition  to  be  signed  by  the 
Registrar  upon  the  bank  to  receive  the  deposit;  the  second 
document  is  an  acknowledgment  of  the  receipt  by  the 
bank  of  the  money.  This  is  returned  to  the  Registrar  by 
the  bank.  And  the  third  document  is  an  acknowledgment 
of  the  receipt  of  the  money  by  the  bank  given  to  the  de- 
positor. The  fees  payable  on  the  deposit  in  the  form  of 
stamps,  pursuant  to  Rule  56,  should  be  affixed  to  the  re- 
ceipt which  will  be  returned  to  the  Registrar  by  the  bank, 
and  not  to  the  receipt  delivered  out  to  the  depositor. 

RULE  67. 

Payment  of  money  out  of  court. 

If  money  is  to  be  paid  out  of  Court,  an  order  of  the 
Court  or  a  judge  must  be  obtained  for  that  purpose,  upon 
notice  to  the  opposite  party. 
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1^-68.  RULE  68. 

How  made. 

Money  ordered  to  be  paid  out  of  Court  is  to  be  so  paid 
upon  the  cheque  of  the  Registrar,  countersigned  by  a  judge. 


RULE  69. 
Formal  objections. 

No  proceeding  in  the  said  Court  shall  be  defeated  by 
any  formal  objection. 

Section  95,  of  the  Act,  provides  that: 

"No  informality  in  the  heading  or  other  formal  requi- 
sites of  any  affidavit,  declaration  or  affirmation,  made  or 
taken  before  any  person  under  any  provision  of  this  or  any 
•other  Act,  shall  be  an  objection  to  its  reception  in  evidence 
in  the  Supreme  Court  or  the  Exchequer  Court  if  the  Court 
or  judge  before  whom  it  is  tendered  thinks  proper  to  re- 
ceive it;  and  if  the  same  is  actually  sworn  to,  declared  or 
affirmed  by  the  person  making  the  same  before  any  person 
duly  authorized  thereto,  and  is  received  in  evidence,  no 
such  informality  shall  be  set  up  to  defeat  an  indictment  for 
perjury." 

RULE  70. 

Extending  or  abridging  time. 

In  any  appeals  or  other  proceeding  the  Court  or  a  judge 
may  enlarge  or  abridge  the  time  for  doing  any  act,  or  tak- 
ing any  proceeding,  upon  such  (if  any)  terms  as  the  justice 
of^the  case  may  require. 

This  rule  is  substantially  the  same  as  English  Order  64, 
Rule  7,  and  the  Ontario  Consolidated  Rule  No.  353,  except 
that  it  does  not  contain  the  express  provision  that  the  appli- 
cation may  be  made  after  the  expiration  of  the  time  ap- 
pointed or  allowed  by  the  rules.  The  rule  however  has 
been  construed  as  if  this  provision  existed. 
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For  decisions  as  to  application  of  the  rule  vide  notes         R-  70. 
to  Holmested  &  Langtou's  Judicature  Act,  1905,  p.  558, 
and  the  Annual  Practice,  1906,  p.  867. 


RULE  71. 
Registrar  to  keep  necessary  books. 

The  Registrar  is  to  keep  in  his  office  all  appropriate 
books  for  recording  the  proceedings  in  all  suits  and  matters 
in  the  said  Supreme  Court. 

RULE  72. 
Computation  of  time. 

In  all  cases  in  which  any  particular  number  of  days  not 
expressed  to  be  clear  days,  is  prescribed  by  the  foregoing 
rules,  the  same  shall  be  reckoned  exclusively  of  the  first 
day  and  inclusively  of  the  last  day,  unless  such  last  day 
shall  happen  to  fall  on  a  Sunday  or  a  day  appointed  by  the 
Governor  General  for  a  public  fast  or  thanksgiving,  or  any 
other  legal  holiday  or  non-juridical  day,  as  provided  by  the 
statutes  of  the  Dominion  of  Canada. 

This  rule  is  substantially  the  same  as  the  Ontario  Con- 
solidated Rules  Nos.  344  and  345,  and  for  decisions  respec- 
ting the  application  of  the  rule  vide  Llolmested  &  Langton's 
Judicature  Act,  1905,  p.  552. 

Consolidated  Rule  of  Practice  342  of  the  Supreme 
Court  of  Judicature  for  Ontario,  expressly  provides  that 
"month"  means  "calendar  month,"  where  lunar  months 
are  not  expressly  mentioned.  There  is  no  corresponding 
provision  in  the  Supreme  Court  rules,  but  in  practice,  the 
word  "month"  is  similarly  interpreted. 

The  Interpretation  Act,  Revised  Statutes  of  Canada, 
1906.  o.  1.  s.  34.  sub-s.  11.  defines  "holidav"  as  follows: 

"(11)  'Holiday'  includes  Sundays,  New  Year's  Day, 
the   Epiphany,   Good   Friday,   the   Ascension,  All  Saints' 
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R.  72.  Day,  Conception  Day,  Easter  Monday,  Ash  Wednesday, 
Christmas  Day,  the  birthday  or  the  day  fixed  by  proclama- 
tion for  the  celebration  of  the  birthday  of  the  reigning, 
sovereign,  Victoria  Day,  Dominion  Day,  the  first  Monday 
in  September,  designated  Labour  Day,  and  any  day  ap- 
pointed by  proclamation  for  a  general  fast  or  thanks- 
giving. ' ' 

And  s.  31,  sub-s.  h.  of  the  same  Act  provides  as  follows : 
''  (h)  If  the  time  limited  by  any  Act  for  any  proceed- 
ing, or  the  doing  of  any  thing  under  its  provisions,  expires 
or  falls  upon  a  holiday,  the  time  so  limited  shall  be  ex- 
tended to,  and  such  thing  may  be  done  on  the  day  next 
following  which  is  not  a  holiday." 


RULE  73. 

Adjournment  if  no  quorum. 

If  it  happens  at  any  time  that  the  number  of  judges 
necessary  to  constitute  a  quorum  for  the  transaction  of 
the  business  to  be  brought  before  the  Court  is  not  present, 
the  judge  or  judges  then  present  may  adjourn  the  sittings 
of  the  Court  to  the  next  or  some  other  day,  and  so  on  from 
day  to  day  until  a  quorum  shall  be  present. 

RULE  74. 
Christmas  vacation. 

There  shall  be  a  vacation  at  Christmas,  commencing  on 
the  15th  December  and  ending  on  the  10th  of  January. 

RULE  75. 
Long  vacation. 

The  long  vacation  shall  comprise  the  montks  of  July 
and  August. 

2.  The  time  of  the  long  vacation  or  the  Christmas  vaca- 
tion shall  not  be  reckoned  in  the  computation  of  the  times 
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appointed  or  allowed  by  these  rules  for  the  doing  of  any       R.  75. 
act. 

Sub-section  2  of  this  rule  was  provided  for  by  General 
Order  No.  88  made  on  the  14th  June,  1905.  The  effect  of 
this  amendment  is  to  stay  all  proceedings  provided  for  by 
the  rules  in  appeals  during  long  and  Christmas  vacations, 
but  it  is  to  be  remembered  that  the  rule  does  not  affect  any 
of  the  provisions  of  the  Supreme  Court  Act,  and  that  it  is 
still  necessary  under  section  69  to  bring  an  appeal  within 
60  days  from  the  signing,  entry  or  pronouncing  of  the 
judgment  appealed  from,  even  if  part  or  all  of  the  60  days 
falls  within  vacation;  and  similarly,  the  rule  does  not  dis- 
pense with  the  provisions  as  to  time  contained  in  section 
70  of  the  Act. 

Chambers  are  not  held  in  vacation,  although  in  cases  of 
urgency,  applications  will  be  heard  by  the  Registrar  or  a 
judge  of  the  Court. '  The  Registrar's  office  however  is  open 
during  vacation  from  eleven  to  twelve  o'clock  each  juridi- 
cal day. 

RULE  76. 
Interpretation. 

In  the  preceding  rules  the  term  "a  judge"  means  any 
judge  of  the  said  Supreme  Court  transacting  business  out 
of  Court. 

By  virtue  of  General  Order  83,  the  term  would  include 
the  Registrar  sitting  in  chambers  for  the  transaction  of 
business. 

RULE  77. 
Interpretation. 

In  the  preceding  rules,  the  following  words  have  the 
several  meanings  hereby  assigned  to  them  over  and  above 
their  several  ordinary  meanings,  unless  there  be  something 
in  the  subject  or  context  repugnant  to  such  construction, 
that  is  to  say : 
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R.  77.  (1)   Words  importing  the  singular  number  include  the 

plural  number,  and  words  importing  the  plural  .'number 
include  the  singular  number. 

(2)  Words  importing  the  masculine  gender  include 
females. 

(3)  The  word  "party"  or  "parties"  includes  a  body 
politic  or  corporate,  and  also  His  Majesty  the  King  and 
His  Majesty's  Attorney  General. 

(4)  The  word  "affidavit"  includes  affirmation. 

(1)  The  words  "the  Act"  mean  "The  Supreme  Court 
Act." 


SCHEDULE   A. 

NOTICE   CALLING   SPECIAL  SESSION. 

Dominion   of 
Canada. 

The  Supreme  Court  will  hold  a  special  session  at  the 
City  of  Ottawa  on  the  day  of  ,  19 

for  the  purpose  of  hearing  causes  and  disposing  of  such 
other  business  as  may  be  brought  before  the  Court  (or  for 
the  purpose  of  hearing  election  appeals,  criminal  appeals, 
or  appeals  in  cases  of  habeas  corpus,  or  for  the  purpose  of 
giving  judgments  only,  as  the  case  may  be) . 

By  order  of  the  Chief  Justice,  or  by  order  of  Mr.  Jus- 
tice 

(Signed) 

Registrar.. 

Dated  this  day  of  ,19 


SUPREME  COURT  RULES.  445 

SCHEDULE  B.  Sch.B. 

FORM   OF  NOTICE  OF   HEARING  APPEAL. 

In  the  Supreme  Court 
of  Canada. 

J.  A.,  appellant,  v.  A.  B.,  respondent.  Take  notice  that 
this  appeal  will  be  heard  at  the  next  session  of  the  Court, 
to  be  held  at  the  City  of  Ottawa  on  the  day  of 

,  19 

To  ,  appellant's  solicitor  or  attorney,  or  appel- 

lant in  person. 

Dated  this  day  of  ,  19 


SCHEDULE  C. 

TARIFF  OP  FEES  TO  BE  PAID  TO  THE  REGISTRAR  OF  THE 
SUPREME  COURT  OF  CANADA. 

[As  substituted  by  General  Order  84  for  the  original 
schedule.] 

On  entering  every  appeal   $  10  00 

On  entering  every  judgment,  decree  or  order  in 

the  nature  of  a  final  judgment 10  00 

On   entering  every    other    judgment,    decree    or 

order 2  00 

On  filing  every  document  or  paper 10 

Every   search    25 

Every  appointment 50 

Every   enlargement   of   any   appointment,   or   on 

application  in  chambers  50 

The  foregoing  items  are  not  to  apply  to  crim- 
inal appeals  or  appeals  in  matters  of  habeas 
corpus  arising  out  of  a  criminal  charge. 
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Sch.  C.     On  sealing  every  writ  (besides  filing) $     2  00 

^*"    ^         Amending  every  document,  writ  or  other  paper. .  50 

Taxing  every  bill  of  costs  (besides  filing)    1  00 

Every  allocatur   1  00 

Every  fiat 50 

Every   reference,   inquiry,   examination   or  other 
special  matter  referred  to  the  Registrar,  for 

every  meeting  not  exceeding  one  hour 1  00 

Every  additional  hour  or  less 1  00 

For  every  report  made    by    the    Registrar    upon 

such  reference,  etc 1  00 

Upon  payment  of  money  into  court,  or  deposited 

with  the  Registrar,  every  sum  under  $200.00 .         1  00 
A  percentage  on  money  over  $200.00  paid  in  at 
the  rate  of  one  per  cent. 

Receipt  for  money 25 

Comparing,  examining  and  certifying  transcript 

record  on  appeal  to  the  Privy  Council 10  00 

Comparing  any  other  document,  paper  or  proceed- 
ing with  the  original  on  file  or  deposit  in  the 

Registrar's  office,  per  folio   21/2 

Every  other  certificate  required  from  Registrar.         1  00 
Copy  of  any  document,  paper  or  proceeding  or 

any  extract  therefrom,  per  folio 10 

Every  affidavit,  affirmation  or  oath  administered 

by  Registrar 25 

Every  commission   or  order  for  examination  of 

witnesses 1  50 

All  fees  payable  to  the  Registrar   are    to   be   paid   in 
stamps.    See  section  111,  Supreme  Court  Act,  and  Rule  56. 
See  Rule  57  and  notes. 


SCHEDULE  D. 

Referred  to  in  Rule    57    of    the    Supreme    Court    of 
Canada. 

See  Rule  57  and  notes. 
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TARIFF  OF  FEES.  Sell.  D. 

Tariff  of 

To  be  taxed  between  party    and    party    in    the    Supreme 
Court  of  Canada: 

On  special  case  required  by  section  29   [now  sec- 
tion 73]  of  the  Act  when  prepared  and  agreed 

upon  by  the  parties  to  the  cause,  including 

attendance  on  the  judge  to  settle  the  same, 

if  necessary,  to  each  party   $  25  00 

By  rule  Easter  Term,  1891,  the  Clerk  of  the 

Supreme  Court  of  New  Brunswick  is  entitled 

to  a  fee  of  10  cents  per  foL,  not  to  exceed 

$25  in  all,  on  every  paper  in  a  case  settled  for 

appeal. 

Notice  of  appeal 4  00 

On   consent  to   appeal   directly   to   the   Supreme 

Court  from  the  court  of  original  jurisdiction.         3  00 
See  section  42  (a),  supra,  p.  152. 

Notice  of  giving  security  2  00 

Attendance  on  giving  security  3  00 

On  motion  to  quash  proceedings  under  section  37 

[now  section  50]   according  to  the  discretion 

of  the  Registrar  to 25  00 

Subject  to  be  increased  by  order  of  the  Court  or 

of  a  judge    

Dec.    11th,    1905.      The    Chief  Justice  instructed 

the  Registrar  that  the  practice  of  the  Court 

is  to  tax  a  fee  of  $50  on  court  motions.     In 

a  motion  to  vary  minutes  of  judgment  made 

this  day  this  was  adopted,  and  motion  was 

dismissed  with  costs  fixed  at  50  00 

On  factums  in  the  discretion  of  the  Registrar  to.       50  00 
Subject  to  be  increased  by  order  of  the  Court  or 

a  judge    

It  is  only  in  exceptional  cases  that  a  fiat  will 
be  granted  increasing  the  fee  on  factum.  Dur- 
ing the  last  ten  years  in  not  more  than  six 
cases  has  the  Registrar  increased  the  fee,  and 
then  only  in  appeals  where  the  magnitude  of 
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Sch.  D.  the  amount  involved  or  the    importance  of  the 

Tariff  of  issues  raised  justified  the  preparation  of  a 

factum  greatly  exceeding  the  average  length. 

For  engrossing  for  printer  copy  of  case  as  settled, 
when  such  engrossed  copy  is  necessarily  and 
properly  required,  per  folio  of  100  words.  .  .   $         10 

For  correcting  and  superintending  printing,  per 

100  words 05 

Amendment  to  the  tariff  by  General  Order  81. 

On  dismissal  of  appeal  if  ease  be  not  proceeded 

with,  in  the  discretion  of  the  Registrar  to .  .       25  00 

Subject  to  be  increased  by  order  of  the  Court  or 
a  judge  

Suggestions  under  sections  42,  43  &  44   [now  83, 

84  &  85]  including  copy  and  service 2  50 

Notice  of  intention  to  continue  proceedings  under 

section  45   [now  section  87] 4  00 

On  depositing  money  under  section  48  [now  sec- 
tion 66  of  the  Dominion  Controverted  Elec- 
tions Act]  in  controverted  election  cases  ....         2  50 

Notice  of  appeal  in  election  cases  limiting  the  ap- 
peal to  special  and  defined  questions  under 
section  48  [now  section  67  of  the  Dominion 
Controverted   Elections  Act]     6  00 

Allowance  to  cover  all  fees  to  attorney  and  coun- 
sel for  the  hearing  of  the  appeal,  in  the  dis- 
cretion of  the  Registrar  to 200  00 

Subject  to  be  increased  by  order  of  the  Court  or 
a  judge  

On  printing  factums,  the  same  fees  as  in  printing 

the  case. 
Besides  the  Registrar's   fees,  reasonable  charges 

for   postages   and   disbursements   necessarily 

incurred  in  proceedings  in  appeal  will  be 

taxed  by  the  taxing  officer. 

Allowance  to  the  duly  entered  agent  in  any  ap- 
peal, in  the  discretion  of  the  Registrar,  to  .  .  .       20  00 

For  forms  of  bills  of  costs,  see  infra  Appendix  of  Forms. 
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GENERAL  ORDER  78.  f-0.  78. 

Amendment  to  Rule  52. 

Rule  52  was  repealed  by  General  Order  No.  S6,  and  this 
order  was  necessarily  repealed  with  it  although  not  men- 
tioned in  the  General  Order. 


GENERAL  ORDER  79. 

This  order  provided  for  the  late  Mr.  Duval,  precis 
writer  of  the  Court,  acting  as  Registrar  in  the  absence  off 
Mr.  Cassels,  the  Registrar. 


GENERAL  ORDER  80. 

Ainendments  to  certain  rules. 
It  is  ordered: 

1.  That  Rule  eleven  be  and  the  sanie  is  hereby  amended 
by  striking  out  the  word  "hnmediately"  at  the  beginning 
of  such  rule. 

2.  That  Rule  fourteen  be  and  the  same  is  hereby 
amended  by  striking  out  the  words  "owe  month"  therein 
contained,  and  by  inserting  in  lieu  thereof  the  words  "jif' 
teen  days." 

3.  That  Rule  fifteen  be  and  the  same  is  hereby  amended 
by  inserting  after  the  words  "ff/)c7  mailing."  where  they 
occur  in  such  rule,  the  words  "on,  the  same  day"  and  by 
striking  out  the  words  "in  sufficient  time  to  reach  him  in 
due  course  of  mail  before  the  time  required  for  service." 

4.  That  Rule  tu^cnty-three  be  and  the  same  is  hereby 
amended  by  striking  out  the  words  "one  mouth"  at  the 
beginning  of  said  rule,  and  by  inserting  in  lieu  thereof  tlie 
words  "fifteen  days." 

29    -- 
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G.0. 80.  5.  That  Rule  thirty-one  be    and    the   same    is    hereby- 

amended  by  striking  out  the  words  " 07ie  month,"  where 
they  occur  in  said  rule,  and  by  inserting  in  lieu  thereof  the 
words  "fourteen  days;"  and  by  adding  at  the  end  of  said 
rule  the  words  "but  no  appeal  shall  be  so  inscribed  which 
shall  not  have  been  filed  twenty  clear  days  before  said  first 
day  of  said  session,  without  the  leave  of  the  Court  or  a 
judge." 

6.  That  Rule  sixty-two  be  and  the  same  is  hereby 
amended  by  striking  out  the  words  "one  month's"  and  by 
inserting  in  lieu  thereof  the  words  "fifteen  days'." 

7.  That  Rule  sixty-three  be  and  the  same  is  hereby 
amended  by  striking  out  the  words  "two  weeks"  where 
they  occur  in  said  rule,  and  by  inserting  in  lieu  thereof  the 
words  "one  week." 


GENERAL  ORDER  81. 

Amendments  to  tariff  of  fees. 

It  is  hereby  ordered  that  Schedule  D.  annexed  to  the 
rules  of  the  Supreme  Court  of  Canada  be  amended  as 
follows : 

Instead  of  the  item:  "Printed  case,  per  folio  of  100 
words,  including  correcting,  superintending  printing  and 
all  necessary  attendances,  30  cts.,"  the  following  allow- 
ances shall  be  taxed  by  the  Registrar : 

"For  engrossing  for  printer,  copy  of  cases  as  settled, 
when  such  engrossed  copy  is  necessarily  and  properly 
required,  per  folio  of  100  words,  10  cts. 

"For  correcting  and  superintending  printing,  per  100 
words,  5  cts." 


GENERAL  ORDER  82. 
Allowance  to  agents. 

It  is  hereby  ordered,  that  an  allowance  shall  be  taxed  by 
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the  Registrar  to  the  duly  entered  agent  in  any  appeal,  in        G.o.  82. 
the  discretion  of  the  Registrar,  to  $20.  to\gent3°^* 

See  Rule  16  and  notes  for  the  duties  of  an  agent. 


GENERAL  ORDER  83. 

Jurisdiction  of  Registrar    in  chambers. 

Whereas  by  "The  Supreme  and  Exchequer  Courts 
Act,"  section  109,  as  amended  by  chapter  16  of  the  Act 
passed  in  the  51st  year  of  Her  Majesty's  reign  intituled 
"An  Act  to  amend  'The  Supreme  and  Exchequer  Courts 
Act,'  and  to  make  better  provision  for  the  trial  of  claims 
against  the  Crown,"  it  is  provided  that  the  judges  of  the 
Supreme  Court,  or  any  five  of  them,  may,  from  time  to 
time,  make  general  rules  and  orders  for  certain  purposes 
therein  mentioned,  and  among  others  for  empowering  the 
Registrar  to  do  any  such  thing,  and  to  transact  any  such 
business,  and  to  exercise  any  such  authority  and  jurisdic- 
tion in  respect  of  the  same,  as  by  virtue  of  any  statute  or 
custom,  or  by  the  practice  of  the  Court,  w^as  at  the  time  of 
the  last  mentioned  Act,  or  might  be  thereafter,  done,  trans- 
acted, or  exercised  by  a  judge  of  the  court  sitting  in  cham- 
bers, and  as  might  be  specified  in  such  rule  or  order.  It  is 
therefore  ordered : 

1.  That  the  Registrar  of  the  Supreme  Court  of  Canada 
be  and  he  is  hereby  empowered  and  required  to  do  any 
such  thing,  and  to  transact  any  such  business,  and  to 
exercise  any  such  authority  and  jurisdiction  in  respect 
of  the  same,  as  by  virtue  of  any  statute  or  custom,  or 
by  the  practice  of  the  Court,  was  at  the  time  of  the 
passing  of  the  said  last  mentioned  Act,  and  is  now,  or 
may  be  hereafter,  done,  transacted,  or  exercised  by  a 
judge  Ox  the  said  Court  sitting  in  chambers,  except  in 
matters  relating  to: 

(a)   Granting  writs  of  habeas  corpus  and  adjudicating 

upon  the  return  thereof. 
(&)   Granting  writs  of  certiorari. 
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G.O.  S3. 
Registrar. 
Jurisdic- 
tion in 
chambers. 


2.  In  case  any  matter  shall  appear  to  the  said  Registrar 
to  be  proper  for  the  decision  of  a  judge,  the  Registrar 
may  refer  the  same  to  a  judge,  and  the  judge  may", 
either  dispose  of  the  matter,  or  refer  the  same  back., 
to  the  Registrar  with  such  directions  as  he  may  think 
fit. 


3.  Every  order  or  decision  made  or  given  by  the  said 
Registrar  sitting  in  chambers  shall  be  as  valid  and 
binding  on  all  parties  concerned,  as  if  the  same  had 
been  made  or  given  by  a  judge  sitting  in  chambers. 

4.  All  orders  made  by  the  Registrar  sitting  in  chambers 
are  to  be  signed  by  the  Registrar. 

5.  Any  person  affected  by  any  order  or  decision  of  the 
Registrar  may  appeal  therefrom  to  a  judge  of  the 
Supreme  Court  in  chambers. 

(a)  Such  appeal  shall  be  by  motion  on  notice  setting 
forth  the  grounds  of  objection  and  served  within  four  days 
after  the  decision  complained  of,  and  two  clear  days  before 
the  day  fixed  for  hearing  the  same,  or  served  within  such 
other  time  as  may  be  allowed  by  a  judge  of  the  said  Court 
or  the  Registrar. 

(h)  The  motion  shall  be  made  on  the  Monday  appointed 
by  the  notice  of  motion,  which  shall  be  the  first  Monday 
after  the  expiry  of  the  delays  provided  for  by  the  foregoing 
sub-section,  or  so  soon  thereafter  as  the  same  can  be  heard 
by  a  judge,  and  shall  be  set  down  not  later  than  the  preced- 
ing Saturday  in  a  book  kept  for  that  purpose  in  the  Regis- 
trar's office. 


6.  For  the  transaction  of  business  under  these  rules,  the 
Registrar,  unless  absent  from  the  city,  or  prevented  by 
illness  or  other  necessary  cause,  shall  sit  every  juri- 
dical day,  except  during  the  vacations  of  the  Court, 
at  11  a.m.,  or  such  other  hour  as  he  may  specify  from 
time  to  time  by  notice  posted  in  his  office. 

October  17th,  1887. 


SUPREME  COURT  RULES.  453 

GENERAL  ORDER  84.  G.O.  84. 

Tariff  of  fees  to  he  paid  Registrar. 

It  is  hereby  ordered  that  Schedule  C,  referred  to  in 
Rule  56,  being  the  Tariff  of  Fees  to  be  paid  to  the  Regis- 
trar by  stamps,  be  and  the  same  is  repealed,  and  the  fol- 
lowing substituted  therefor : 

Here  follows  Schedule  C,  as  found  on  page  445,  supra. 


GENERAL  ORDER  85. 

Writs  to  be  issued  out  of  Supreme  Court — Practice  relate 
ing  thereto — Tariff  of  fees  to  sheriffs. 

Whereas  by  section  107  of  the  Supreme  and  Exchequer 
Courts  Act,  as  substituted  for  the  original  section  of  such 
Act  by  Schedule  A  of  chapter  16  of  the  Act  passed  in  the 
fifty-first  year  of  Her  Majesty's  reign,  intituled : :  "An  Act 
to  amend  'The  Supreme  and  Exchequer  Courts  Act,'  and 
to  make  better  provision  for  the  trial  of  claims  against  the 
Crown,"  it  is  provided  that  "an  order  in  the  Supreme 
Court  for  payment  of  money,  whether  for  costs  or  other- 
wise, may  be  enforced  by  such  writs  of  execution  as  the 
Court  prescribes. 

And  whereas  it  is  desirable  to  make  rules  prescribing 
the  writs  which  shall  be  issued  out  of  the  said  Court  from 
time  to  time  and  regulating  the  practice  in  relation  thereto: 

It  is  therefore  ordered : 

1.  A  judgment  or  order  for  the  payment  of  money 
against  any  party  to  an  appeal  other  than  the  Crown  may 
be  enforced  by  writs  of  fieri  facias  against  goods  and  fieri 
facias  against  land. 

2.  A  judgment  or  order  requiring  any  person  to  do  any 
act  other  than  the  payment  of  money  or  to  abstain  from 
doing  anything  may  be  enforced  by  writ  of  attachment  or 
by  committal. 

3.  Writs  of  fieri  facias  against  goods  and  lands  shall  be 
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G.O.  85.      executed  according  to  the  exigency  thereof,  and  may  be  in 
Z^uL      the  following  form: 

Canada.  "k 

Province  of  j 

In  the  Supreme  Court  of  Canada. 

Between 

A,  B.,  (Plaintiff,  or  as  the  case  may  he)  Appellant. 

AND 

C.  D.,  (Defendant,  or  as  the  case  may  be)  Respondent. 

Edward,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the 
Faith : 

To  the  Sheriff  of  ,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of  C. 
D.,  in  your  bailiwick,  you  cause  to  be  made  the  sum  of 
and  also  interest  thereon  at  the  rate  of  six  per  centum  per 
annum,  from  the  day  of  [day  of 

judgment  or  order,  or  day  on  which  money  directed  to  he 
paid,  or  day  from  ivhich  interest  is  directed  hy  the  order  to 
run,  as  the  case  may  he],  which  said  sum  of  money  and  in- 
terest were  lately  before  us  in  our  Supreme  Court  of  Can- 
ada, in  a  certain  action  [or  certain  actions,  as  the  case  may 
he],  wherein  A.  B.  is  plaintiff  and  appellant,  and  C.  D.  and 
others  are  defendants  and  respondents  [or  in  a  certain 
matter  there  depending,  intituled,  "In  the  matter  of  E.  F.," 
as  the  case  may  he],  by  a  judgment  [or  order,  as  the  case 
may  be],  of  our  said  Court,  bearing  date  the  day 

of  ,  adjudged  [or  ordered,  as  the  case  may  he], 

to  be  paid  by  the  said  C.  D.  to  A.B.,  together  with  certain 
costs  in  the  said  judgment  [or  order,  as  the  case  may  he] 
mentioned,  and  which  costs  have  been  taxed  and  allowed, 
by  the  taxing  officer  of  our  Court,  at  the  sum  of  , 

as  appears  by  the  certificate  of  the  said  taxing  officer,  dated 
the  day  of  .    And  that  of  the  goods 

and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you  further 
cause  to  be  made  the  said  sum  of  [costs],  together 

with  interest  thereon  at  the  rate  of  per  centum 
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per  annum,  from  the  day  of  [the  date  of     G.O.  85. 

the  certificate  of  taxation.  The  writ  must  be  so  moulded  Q.^rln 
as  to  follow  the  substance  of  the  judgment  or  order],  and 
that  you  have  that  money  and  interest  before  us  in  our  said 
Court  immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  A.  B.,  in  pursuance  of  the  said  judgment  [or 
order,  as  the  case  may  be],  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us  in,  our  said 
Court  immediately  after  the  execution  thereof,  and  have 
there  then  this  writ. 

Witness  the  Honourable  Charles  Fitzpatrick,  Chief  Jus- 
tice of  our  Supreme  Court  of  Canada,  at  Ottawa,  this 

day  of  in  the  year  of  our  Lord,  one  thousand 

nine  hundred  and  ,  and  in  the  year 

of  our  reign. 

4.  Upon  the  return  of  the  sheriff  or  other  officer,  as  the 
case  may  be,  of  ' '  lands  or  goods  on  hand  for  want  of  buy- 
ers" a  writ  of  venditioni  exponas  may  issue  to  compel  the 
sale  of  the  property  seized.  Such  writ  may  be  in  the  form 
following : 

T.     *.'         „  I        In  the  Supreme  Court  of  Canada. 
Frovmce  oi  j 

Between 

A.  B.,  (Plaintiff,  or  as  the  case  may  be)  Appellant. 

AND 

C.  D.,  (Defendant,  or  as  the  case  may  be)  Respondent. 
Edward,  etc.  (as  in  the  writ  of  fieri  facias). 
To  the  Sheriff  of  ,  Greeting: 

Whereas  by  our  writ  w^e  lately  commanded  you  that  the 
goods  and  chattels  of  C.  D.  [here  recite  the  fieri  facias  to 
the  end],  and  on  the  day  of  you  re- 

turned to  us,  at  our  Supreme  Court  of  Canada  aforesaid, 
that  by  virtue  of  the  said  writ  to  j'ou  directed,  you  had. 
taken  goods  and  chattels  of  the  said  C.  D.,  to  the  value  of 
the  money  and  interest  aforesaid,  which  said  goods  and 
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G.O.  So.  chattels  remained  on  your  hands  unsold  for  the  want  of. 
execution.  buyers.  Therefore  we  being  desirous  that  the  said  A.  B. 
should  be  satisfied  his  money  and  interest  aforesaid,  com- 
mand you  that  you  expose  for  sale  and  sell,  or  cause  to  be 
sold,  the  goods  and  chattels  of  the  said  C.  D.,  by  you,  in 
form  aforesaid,  taken,  and  every  part  thereof  for  the  best 
price  that  can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said  Supreme  Court 
of  Canada  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.  and  have  there  then  this  writ. 
Witness,  etc.  (conclude  as  in  writ  of  fieri  facias). 

5.  In  the  mode  of  selling  lands  and  goods  and  of  adver- 
tising the  same  for  sale,  the  sheriff  or  other  officer  is,  except 
in  so  far  as  the  exigency  of  the  writ  otherwise  requires,  or 
as  is  otherwise  providecl  by  these  orders,  to  follow  the  laws 
of  his  province  applicable  to  the  execution  of  similar  writs 
issuing  from  the  highest  court  or  courts  of  original  juris- 
diction therein. 

6.  A  writ  of  attachment  shall  be  executed  according  to 
the  exigency  thereof. 

7.  No  writ  of  attachment  shall  be  issued  without  the 
order  of  the  Court  or  a  judge.  It  may  be  in  the  form  fol- 
lowing : 

Edward,  etc.  {as  in  the  writ  of  fieri  facias). 
To  the  Sheriff  of  ,  Greeting: 

We  command  you  to  attach  so  as  to  have  him 

before  us  in  our  Supreme  Court  of  Canada,  there  to  answer 
to  us,  as  well  touching  a  contempt  which  he  it  is  alleged 
hath  committed  against  us,  as  also  such  other  matters  as 
shall  be  then  and  there  laid  to  his  charge,  and  further  to 
perform  and  abide  such  order  as  our  said  Court  shall  make 
in  this  behalf,  and  hereof  fail  not,  and  bring  this  writ  with 
you. 

Witness,  etc,  {as  in  the  writ  of  fieri  facias). 

8.  In  these  rules  the  term  "writ  of  execution"  shall  in- 
clude writs  of  fieri  facias  against  goods  and  against  lands, 
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attachment  and  all  subsequent  writs  that  may  issue  for      0.0. 85. 
giving  effect  thereto.    And   the   term   ' '  issuing  execution  p^^gcution 
against  any  party"  shall  mean  the  issuing  of  any  such  pro- 
cess against  his  person  or  property  as  shall  be  applicable  to 
the  case. 

9.  All  writs  shall  be  prepared  in  the  office  of  the  Attor- 
ney-General, or  by  the  attorney  or  solicitor  suing  out  the 
same,  and  the  name  and  the  address  of  the  attorney  or  solici- 
tor suing  out  the  same,  and  if  issued  through  an  agent  the 
name  and  residence  of  the  agent  also,  shall  be  endorsed  on 
such  writ,  and  every  such  writ  shall  before  the  issuing  there- 
of be  sealed  at  the  office  of  the  Registrar  and  a  prcecipe 
therefor  shall  be  left  at  the  said  office,  and  thereupon  an 
entry  of  issuing  such  writ,  together  with  the  date  of  seal- 
ing and  the  name  of  the  attorney  or  solicitor  suing  out  the 
same,  shall  be  made  in  a  book  to  be  kept  in  the  Registrar's 
office  for  that  purpose  and  all  writs  shall  be  tested  of  the 
day,  month  and  year  when  issued.  A  pracipe  for  a  writ 
may  be  in  the  following  form : 

p   *  .  ^         In  the  Supreme  Court  of  Canada. 

Between 

A.  B.,  (Plaintiff,  or  as  the  cose  may  be)  Appellant. 

AND 

C.  D.,  (Defendant,  or  as  the  case  may  he)  Respondent. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of 
to  levy  of  the  goods  and  chattels  of  C.  D.  the 

sum  of  $  and  interest  thereon  at  the  rate  of 

per  centum  per  annum,  from  the  day  of 

[and  $  costs,  or  as  the  case  may  be,  according  to  the 

writ  required]. 

Judgment  [or  order]  dated  day  of 

[Taxing  Master's  certificate,  dated  ]. 

[X.  Y.,  Solicitor  for  party  on  ivhose  behalf  writ  is  to 
issue.] 

10.  No  writ  of  execution  shall  be  issued  without  the  pro- 
duction to  the  officer  bj^  whom  the  same  shall  be  issued  of 
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G.O.  85.      the  judgment  or  order  upon  which  the  execution  is  to  issue, 
execution.      ^^  ^^  ^^^^  ^^^P^  thereof  shewing  the  date  of  entry.    And 
the  officer  shall  be  satisfied  that  the  proper  time  has  elapsed 
to  entitle  the  judgment  creditor  to  execution. 

11.  In  every  case  of  execution  the  party  entitled  to  exe- 
cution may  levy  the  interest,  poundage  fees  and  expenses 
of  execution  over  and  above  the  sum  recovered. 

12.  Every  writ  of  execution  for  the  recovery  of  money 
shall  be  endorsed  with  a  direction  to  the  sheriff,  or  other 
officer  to  whom  the  writ  is  directed,  to  levy  the  money  really 
due  and  payable  and  sought  to  be  recovered  under  the  judg- 
ment or  order,  stating  the  amount,  and  also  to  levy  interest 
thereon  if  sought  to  be  recovered,  at  the  rate  of  six  per 
cent,  per  annum,  from  the  time  when  the  judgment  or  order 
was  entered  up. 

13.  A  writ  of  execution,  if  unexecuted,  shall  remain  in 
force  for  one  year  only  from  its  issue,  unless  renewed  in  the 
manner  hereinafter  provided;  but  such  writ  may,  at  any 
time  before  its  expiration,  by  leave  of  the  Court  or  a  judge, 
be  renewed  by  the  party  issuing  it  for  one  year  from  the 
date  of  such  renewal,  and  so  on  from  time  to  time  during" 
the  continuance  of  the  renewed  writ,  either  by  being  marked 
in  the  margin  with  a  memorandum  signed  by  the  Registrar 
or  acting  Registrar  of  the  Court,  stating  the  date  of  the 
day,  month,  and  year  of  such  renewal,  or  by  such  party 
giving  a  written  notice  of  renewal  to  the  sheriff,  signed  by 
the  party  or  his  attorney,  and  having  the  like  memorandum ; 
and  a  writ  of  execution  so  renewed  shall  have  effect,  and 
be  entitled  to  priority  according  to  the  time  of  the  original 
delivery  thereof. 

14.  The  production  of  a  writ  of,  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked  with 
the  memorandum  in  the  last  preceding  rule  mentioned, 
shewing  the  same  to  have  been  renewed,  shall  be  prima 
facie  evidence  of  its  having  been  so  renewed. 

15.  As  between  the  original  parties  to  a  judgment  or 
order,  execution  may  issue  at  any  time  within  six  years 
from  the  recovery  of  the  judgment  or  making  of  the  order. 
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16.  AVhere  six  years  have  elapsed  since  the  judgment  or      G.o.  85. 

Writs  of 
execution. 


order,  or  any  change  has  taken  place  by  death  or  otherwise  ^'^  ^^^^  °^ 


in  the  parties  entitled  or  liable  to  execution,  the  party  al- 
leging himself  to  be  entitled  to  execution  may  apply  to  the 
Court  or  a  judge  for  leave  to  issue  execution  accordingly. 
And  the  Court  or  judge  may,  if  satisfied  that  the  party  so 
applying  is  entitled  to  issue  execution,  make  an  order  to 
that  effect.  And  the  Court  or  judge  may  impose  such  terms 
as  to  costs  or  otherwise  as  shall  seem  just. 

17.  Any  party  against  whom  judgment  has  been  given, 
or  an  order  made,  may  apply  to  the  Court  or  a  judge  for  a 
stay  of  execution  or  other  relief  against  such  a  judgment  or 
order,  and  the  Court  or  judge  may  give  such  relief  and 
upon  such  terms  as  may  be  just. 

18.  Any  writ  may  at  any  time  be  amended  by  order  of 
the  Court  or  judge  upon  such  conditions  and  terms  as  to 
costs  and  otherwise  as  may  be  thought  just,  and  any  amend- 
ment of  a  writ  may  be  declared  by  the  order  authorizing 
the  same  to  have  relation  back  to  the  date  of  its  issue,  or 
to  any  other  date  or  time. 

19.  Sheriffs  and  coroners  shall  be  entitled  to  the  fees 
and  poundage  prescribed  by  the  schedule  following: 

SCHEDULE. 

Every  warrant  to  execute  any  process  directed  to  the 

sheriff,  when  given  to  a  bailiff $     75 

Service  of  process,  each  defendant  (no  fee  for  affi- 
davit of  services  in  such  cases  to  be  allowed 
unless  service  made  or  recognized  by  the  sheriff)     1  50 

Serving  other  papers  beside  mileage  75 

For  each  additional  party  served   50 

Receiving,  filing,  entering  and  endorsing  all  writs, 

notices  or  other  papers,  each  25 

Return  of  all  process  and  writs   (except  subpa:::a) 

notices  or  other  papers 50 

Every  search,  not  being  a  party  to  a  cause  or  his 

attorney 30 
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Sheriff's  Certificate  of  result  of  such  search,  when  required 
(a  search  for  a  writ  against  lands  of  a  party, 
shall  include  sales  under  writ  against  same  party 
and  for  the  then  last  six  months)    $1  00 

Poundage  on  executions  and  on  writs  in  the  nature 
of  executions  where  the  sum  made  shall  not  ex- 
ceed $1,000,  six  per  cent. 

When  the  sum  is  over  $1,000  and  under  $4,000,  three 
per  cent.,  when  the  sum  is  $4,000  and  over,  one 
and  a  half  per  cent,  in  addition  to  the  pound- 
age allowed  up  to  $1,000,  exclusive  of  mileage, 
for  going  to  seize  and  sell ;  and  except  all  dis- 
bursements necessarily  incurred  in  the  care  and 
removal  of  the  property. 

Schedule  taken  on  execution  or  other  process,  in- 
cluding copy  to  defendant,  not  exceeding  five 
folios  .  .  .   ' 1  00 

Each  folio  above  five 10 

Drawing  advertisements  when  required  by  law  to  be 
published  in  the  Official  Gazette  or  other  news- 
paper, or  to  be  posted  up  in  a  court  house  or 
other  place,  and  transmitting  same  in  each  suit     1  50 

Every  necessary  notice  of  sale  of  goods,  in  each  suit         75 

Every  notice  of  postponement  of  sale,  in  each  suit         25 

The  sum  actually  disbursed  for  advertisements  re- 
quired by  law  to  be  inserted  in  the  Official 
Gazette  or  other  newspaper. 

Bringing  up  prisoner  on  attachment  or  habeas  cor- 
pus, besides  travelling  expenses  actually  dis- 
bursed, per  diem 6  00 

Actual  and  necessary  mileage  from  the  court  house 
to  the  place  where  service  of  any  process,  paper 
or  proceeding  is  made,  per  mile 13 

Removing  or  retaining  property,  reasonable  and 
necessary  disbursements  and  allowances  to  be 
made  by  the  Registrar. 

Drawing  bond  to  secure  goods  seized,  if  prepared 

by   sheriff    1  50 

Every  letter  written  (including  copy)  required  by 
party  or  his  attorney  respecting  writs  or  process, 
when  postage  prepaid 50 
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Drawing  every  affidavit  when  necessary  and  pre-  Sheriff's 

pared  by  sheriff  $     25  ^^®^" 

For  services  not  hereinbefore  provided  for,  the  regis- 
trar may  tax  and  allow  such  fees  as  in  his  dis- 
cretion may  be  reasonable. 

CORONERS. 

The  same  fees  shall  be  taxed  and  allowed  to  coroners 
for  services  rendered  by  them  in  the  service, 
execution  and  return  of  process,  as  allowed  to 
sheriffs  for  the  same  services  as  above  specified. 

20.  Every  order  of  a  judge  may  be  enforced  in  the  same 
manner  as  an  order  of  the  Court  to  the  same  effect,  and  it 
shall  in  no  case  be  necessary  to  make  a  judge 's  order  a  rule 
or  order  of  the  Court  before  enforcing  the  same. 

21.  No  execution  can  issue  on  a  judgment  or  order 
against  the  Crown  for  the  payment  of  money.  Where  in 
any  appeal  there  may  be  a  judgment  or  order  against  the 
Crown  directing  the  payment  of  money  for  costs,  or  other- 
wise, the  Registrar  may,  on  the  application  of  the  party 
entitled  to  the  money,  certify  to  the  Minister  of  Finance, 
the  tenor  and  purport  of  the  judgment  or  order,  and  such 
certificate  shall  be  by  the  Registrar  sent  to  or  left  at  the 
office  of  the  Minister  of  Finance. 

22.  Rules  59  aixl  60  of  the  Supreme  Court  of  Canada 
are  hereby  repealed. 

Ottawa,  October  18th,  1888. 


GENERAL  ORDER  86. 

h'ules  51  and  52  are  hereby  repealed  and   the  following 
substituted  therefor: 

In  Controverted  Election  Appeals  the  party  appellant 
shall  obtain  from  the  Registrar,  upon  payment  of  the  usual 
cliarges  therefor,  a  certified  copy  of  the  record,  or  of  so 
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G.O.  86. 
Election 
appeals. 
Printing. 


much  thereof  as  a  judge  may  direct  to  be  printed,  and  shall 
have  forty  (40)  copies  of  the  said  certified  copy  printed  in 
the  same  form  as  hereinbefore  provided  for  the  case  in 
ordinary  appeals,  and  immediately  after  the  completion 
of  the  printing  shall  deliver  to  the  Registrar  thirty  (30) 
of  such  printed  copies,  twenty-five  (25)  thereof  for  the 
use  of  the  Court  and  its  officers  and  five  (5)  thereof  for 
the  use  of  the  respondent  and  to  be  handed  by  the  Regis- 
trar to  the  respondent  or  his  solicitor  or  booked  agent  upon 
application  made  therefor. 

For  printing  in  election  appeals  the  same  fees  shall  be 
allowed  on  taxation  as  for  printing  the  case  in  ordinary 
appeals. 


GENERAL  ORDER  87. 

This  order  provided  for  the  duties  of  the  late  Registrar 
being  performed,  in  his  absence  or  incapacity  through  ill- 
ness, by  C.  H.  Masters,  Reporter  of  the  Court,  and  became 
of  no  effect  on  the  Registrar's  death. 


GENERAL  ORDER  88. 


It  is  ordered  that  the  following  be  added  to  the  rules 
of  the  Court: 

1.  That  Rule  15  as  amended  by  Rule  80  be  further 
amended  by  adding  thereto,  as  sub-section  2,  the  following : 

"Where  the  validity  of  a  Statute  of  the  Parliament  of 
Canada  is  brought  in  question  in  any  appeal  to  the  Supreme 
Court,  notice  of  hearing,  stating  the  matter  of  jurisdiction 
raised,  shall  be  served  on  the  Attorney  General  of  Canada." 

2.  The  following  rule  shall  be  inserted  after  Rule  75 : 
"The  time  of  the  long  vacation  or  the  Christmas  vaca- 
tion shall  not  be  reckoned  in  the  computation  of  the  times 
appointed  or  allowed  by  these  rules  for  the  doing  of  any 
act." 
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3.  Whenever  a  reference  is  made  to  the  Court  by  the     G.q.  88. 
Governor  in  Council  or  by  the  Board  of  Railway  Commis-  fJe^p*j^T^  *" 
sioners  for  Canada,  the  case  shall  only  be  inscribed  by  the  cases. 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 

Judge  thereof,  and  factums  shall  thereafter  be  filed  by  all 
parties  to  the  reference  in  the  manner  and  form  and  within 
the  time  required  in  appeals  to  the  Court. 

4.  Whenever  an  appeal  is  taken  from  any  decision  of 
the  Board  of  Railway  Commissioners  for  Canada  pursuant 
to  the  provisions  of  the  Railway  Act,  the  appeal  shall  be 
upon  a  case  to  be  stated  by  the  parties,  or  in  the  event  of 
difference,  to  be  settled  by  the  said  Board  or  the  Chairman 
thereof,  and  the  case  shall  set  forth  the  decision  objected  to 
and  so  much  of  the  affidavits,  evidence  and  documents  as 
are  necessary  to  raise  the  question  for  the  decision  of  the 
Court. 

All  the  rules  of  the  Supreme  Court  from  1  to  44  both 
inclusive,  shall  be  applicable  to  appeals  from  the  said  Board 
of  Railway  Commissioners  for  Canada,  except  in  so  far  as 
the  Railway  Act  otherwise  provides. 

Signed.     H.  E.  Taschereau,  C.J. 
RoBT.  Sedgewick,  J. 

D.    GiROUARD. 

L.  H.  Davies,  J. 
Wallace  Nesbitt. 
John  Idington. 
June  14,  1905. 


FORMS. 


1.  Notice  of  Appeal. 

2.  Bond  for  Security  for  Costs. 

3.  Affidavit  of  Execution. 

4.  Affidavit  of  Justification. 

5.  Order  for  payment  of  money  into  Court  as  security 

for  costs. 

6.  Certificate  of  Settlement  of  Case. 
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Forms.  7.  Appointment  of  Agent. 

8.  Judgment  allowing  Appeal. 

9.  Judgment  dismissing  Appeal. 

10.  Order  made  in  Chambers. 

11.  Appellant's  Bill  of  Costs. 

12.  Respondent's  Bill  of  Costs. 

13.  Affidavit  of  Disbursements. 

14.  Sheriff's  Account. 


1.— NOTICE  OF  APPEAL. 

IN   THE  COURT  OF  APPEAL  FOR  ONTARIO. 

(or  as  the  case  may  be,  giving  the  style  of  the  Court  in 
which  the  judgment  to  he  appealed  from  has  been  ren- 
dered.) 

Between 

A.   B.,   Plaintiff    (appellant  or  respondent), 

AND 

C.  D.,  Defendant  (respondent  or  appellant). 

[or  as  the  case  may  require.) 

Take  notice,  that  A.  B.,  the  above  named  plaintiff,  here- 
by appeals  from  the  (judgment,  decree,  rule,  order,  or 
decision)  pronounced  (or  pronounced  and  entered)  in  this 

cause  (or  matter)  by  this  court  (or  by  Mr.  Justice ) 

on  the  day  of  ?  19     j  whereby 

(as  the  case  may  be.) 

The  above  form,  altered  to  suit  the  circumstances  of 
each  particular  case,  would  be  applicable  to  most  cases,  but 
care  should  be  taken  to  consider  the  wording  of  the  section 
or  rule  requiring  notice  of  appeal  to  be  given  and  to  vary 
the  notice  accordingly.  For  instance,  in  giving  notice  of 
intention  to  appeal,  under  section  84  of  the  Exchequer 
Court  Act  R.S.,  c.  140,  from  the  decision  of  the  Exchequer 
Court,  the  notice  should  state  "that  the  Crown  is  dissatis- 
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fied  with  such  decision,  and  intends  to  appeal  against  the     Form  l. 

^jflniP  "  Xoticeof 

S^"^^-  appeal. 

And  notice  of  appeal  must  not  be  confounded  with  the 
notice  of  hearing  required  after  an  appeal  is  set  down  for 
hearing  in  the  Supreme  Court  {vide  Rules  13,  14  and  15)  ; 
nor  with  the  notice  to  be  given  in  Exchequer  appeals  under 
section  82  of  the  Act;  nor  with  the  notice  to  be  given  in 
election  appeals,  under  section  67  of  the  Dominion  Contro- 
verted Elections  Act  R.S.  c.  7.  These  notices  are  given 
after  the  appeal  has  been  set  down  for  hearing  in  the  Su- 
preme Court  of  Canada  and  should  be  entitled  in  that  Court 
and  the  style  of  cause  should  be  the  style  in  that  Court,  and 
by  them  the  appeal  may  be  limited  to  any  special  and  de- 
fined question  or  questions. 


2.— BOND  FOR  SECURITY  OF  COSTS. 

(To  be  given  under  section  75  of  the  Supreme  Court 
Act.) 

Know  all  men  by  these  presents,  that  we  A.  B.,  of  the 
of  ,  in  the  county  of  ,  and  Province 

of  ,  C.  D.  of  the  same  place  ,  and  E.  F. 

of  the  same  place  ,  are  jointly  and  severally  held,  and 

firmly  bound  unto  G.  H.,  in  the  penal  sum  of  $500,  for 
which  payment  well  and  truly  to  be  made  we  bind  oursel- 
ves and  each  of  us  binds  himself,  our  and  each  of  our  heirs, 
executors  and  administrators  firmly  by  these  presents. 

Dated  this  day  of  ,  A.D.  19     . 

Whereas  a  certain  action  was  brought  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice  for  Ontario 
by  the  said  A.  B.,  plaintiff,  against  the  said  G.  H.,  defend- 
ant. And  whereas  judgment  vras  given  in  the  said  Court 
against  the  said  A.  B.,  who  appealed  from  the  said  judg- 
ment to  the  Court  of  Appeal  for  Ontario.  And  whereas 
judgment  was  given  in  the  said  action  in  the  said  last  men- 
tioned Court  on  the  day  of  ,  A.D.,  19  . 
And  whereas  the  said  A.B.  complains  that  in  giving  of 
30 
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Form  2.     the  last  mentioned  judgment  in  the  said  action  upon  the 

said  appeal  manifest  error  hath  intervened,  wherefore  the 

said  A.  B.  desires  to  appeal  from  the  said  judgment  of  the 

Court    of    Appeal    for    Ontario  to  the  Supreme  Court  of 

Canada. 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  A.  B.  shall  eflt'ectually  prosecute  his  said  appeal  and 
pay  such  costs  and  damages  as  may  be  awarded  against 
him  by  the  Supreme  Court  of  Canada,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Signed   sealed    and^  A.  B.     (seal.) 

delivered    in    presence  I  C.  D.     (seal.) 

of  J  E.  F.     (seal.) 

If  during  the  appeal,  an  appellant  is  added  or  substi- 
tuted for  the  original  appellant,  either  a  new  bond  should 
^e  filed  or  an  undertaking  by  the  sureties  to  be  bound  by 
the  bond,  notwithstanding  the  change  of  parties. 


3.— AFFIDAVIT  OF  EXECUTION. 

I,  X.  Y.,  of  the  o; 

the  County  of  ,  and  Pro- 


-p,       .  „  ^         I,  X.  Y.,  of  the  of  in 

rrovince  oi  ' 


m    iTT-^      vmce  of  ,    (occupation),   make 

To  Wit :         -  X,        -, 

J  oath  and  say: 

1.  That  I  was  personally  present  and  did  see  the  within 
instrument  duly  signed,  sealed  and  executed  by  A.  B.,  C. 
D.  and  E.  F.,  three  of  the  parties  thereto. 

2.  That  the  said  instrument  was  executed  at 

3.  That  I  know  the  said  parties. 

4.  That  I  am  a  subscribing  witness  to  the  said  instru- 
ment. 

Sworn    before    me    at 
the  of  in 

the   County   of  and  r  X.  Y. 

Province  of  this  day 

of  A.D.  19 

(Signed.) 

A  Covimissioner,  etc. 
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4.— AFFIDAVIT    OF    JUSTIFICATION  BY  Form  4. 

Affidavit  of 


SURETIES. 

I,  C.  D.,  of  the  of  ,  in  the  County  of 

and  Province  of  ,  make  oath  and  say,  That  I  am  a 

resident  inhabitant  of  the  Province  of  ,  and  am  a 

freeholder  in  the  of  aforesaid,  and  that  I 

am  worth  the  sum  of  $1,000,  over  and  above  what  will  pay 
all  my  debts. 

And  I,  E.  F.,  of  the  of  in  the  County  of 

,  and  the  Province  of  ,  make  oath  and  say, 

That  I  am  a  resident  inhabitant  of  the  said  Province  of 
,  and  am  a  freeholder  in  the  of  afore- 

said, and  that  I  am  worth  the  sum  of  $1,000,  over  and  above 
what  will  pay  all  my  debts. 

(Signed.)  C.  D. 

E.  F. 
The  above  named  deponents, 
C.  D.  and  E.  F.,  were  severally 
sworn  before  me  in  the 
of  in  the  County  of  , 

and  Province  of  ,  this 

day  of  ,  A.D.  19     . 

(Signed.) 

A  Commissioner,  etc. 

The  affidavit  should  be  entitled  in  the  court  in  which 
the  security  is  given. 


justification. 


5.— ORDER  FOR  PAYMENT  OF  MONEY  INTO 
COURT  FOR  SECURITY  FOR  COSTS. 

IN  THE  SUPREME  COURT  OF  CANADA. 

On  appeal  from  the  Court  of  Appeal  for  Ontario  (or  as 
the  case  may  be). 

the  day  of  ,  A.D.  19     . 

The  Registrar  in   Chambers   (or  The  Honourable  Mr. 
Justice  in  Chambers). 
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Form  5.  Between 

Payment  A.  B.,  (defendant  or  plaintiff) Appellant; 

into  court.  ^^^ 

C.  D.,    (plaintiff  or  defendant)  Respondent. 

Upon  the  application  of  the  above  named  appellants, 
and  upon  hearing  what  was  alleged  by  counsel  for  all  par- 
ties, it  is  ordered  that  the  sum  of  five  hundred  dollars  paid 
into  the  Bank  of  Montreal  as  appears  by  deposit  certificate 
No.  ,  duly  filed  as  security,  that  the  appellants  will 

effectually  prosecute  their  appeal  from  the  judgment  of 
the  Court  of  (as  the  case  may  be),  dated  the  day 

of  ,  A.D.  19       ,  and  will  pay  such  costs  and  dam- 

ages as  may  be  awarded  against  them  by  this  Court,  be 
and  the  same  is  hereby  allowed  as  good  and  sufficient 
security. 

(Signed.) 

Registrar. 


6.— CERTIFICATE  OF  SETTLEMENT  OF 
CASE. 

I,  the  undersigned  Registrar  (or  Prothonotary,  or 
clerk)  of  the  (name  of  court)  do  hereby  certify  that  the 
foregoing  printed  document  from  page  to  page  , 

inclusive,  is  the  case  stated  by  the  parties  (or  settled  by 
the  Honourable  Mr.  Justice  ,  one  of  the  judges 

of  the  said  Court)  pursuant  to  section  73  of  the  Supreme 
Court  Act  and  the  rules  of  the  Supreme  Court  of  Canada, 
in  an  appeal  to  the  said  Supreme  Court  of  Canada,  in  a 
certain  case  pending  in  the  said  {name  of  court)  between 
A.  B.,  plaintiff  (appellant)  and  C.  D.,  defendant  (respon- 
dent). 

(//  a  printed  copy  of  the  Bond  given  as  security  for 
costs  forms  part  of  the  case,  the  certificate  may  continue  as 
follows:) 

And  I  do  further  certify  that  the  said  A.  B.  has  given 
proper  security  to  the  satisfaction  of  the  said  the  Honour- 
able Mr.  Justice  ,  as  required  by  the  75th  sec- 
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tion  of  the  Supreme  Court  Act,  such  securitj^  being  a  bond  Form  6. 
to  the  amount  of  $500,  a  printed  copy  of  which  is  to  be  ^f^cag^J!''^^ 
found  on  pages  of  the  said  printed  document  hereto 

annexed. 

In  testimony  whereof  I  have  hereto  subscribed  my  name 
and  affixed  the  seal  of  the  said  {name  of  court)  this  {date). 

Vide  section  73  of  the  Supreme  Court  Act,  and  Rules  1, 
2,  3,  and  4.    Vide  also  section  75  and  Rule  6, 


7.— APPOINTMENT   OF   AGENT. 

Vide  Rule  16. 

I,  ,  of  the  City  of  ,  in  the  Province 

of  ,  practising  as  an  attorney  and  solicitor  in 

the  Superior  Courts  of  the  said  Province  hereby  authorize 
,  of  the  City  of  Ottawa,  Esquire,  to  enter  his  name 
as  my  agent,  in  the  agents'  book  of  the  Supreme  Court  of 
Canada,  and  to  act  as  such  agent  in  all  appeals  to  that 
Court  in  which  I  may  be  concerned  as  attorney  or  solicitor, 
{or,  if  the  authority  is  to  be  limited,  in  the  following  appeal, 
viz.,  )   {date). 


8.— JUDGMENT  ALLOWING  APPEAL. 

In  the  Supreme  Court  of  Canada. 

day  the  day  of  ,  A.D.,  19 

Present : 
The  Honourable  Charles  Fitzpatrick,  Chief  Justice. 
"  "  Mr.  Justice  Girouard. 

**  '*  Mr.  Justice  DA\nES. 

"  "  Mr.  Justice  Idington. 

"  "  Mr.  Justice  Maclennan. 

**  "  Mr.  Justice  Duff. 

{If  any  judge  has  heen  absent  when  judgment  was  ren- 
dered add  The  Honourable  Mr.  Justice  being 
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Form  8.      absent,  his  judgment  was  announced  by  The  Honourable 

.ludpment 
illowin 


The  Chief  Justice,  or  Mr.  Justice  ,  pursuant  to 


appeaL  the  statute  in  that  behalf). 

Between 

A.  B.,  (plaintiff),  Appellant; 

AND 

C.  D.,  (defendant),  Respondent. 

The  appeal  of  the  above  named  appellant  from  the  judg- 
ment of  the  court  of  King's  Bench  for  the  Province  of 
Quebec  (appeal  side)  (  or  of  the  Court  of  Appeal  for  On- 
tario, or  as  the  case  may  be),  pronounced  in  the  above  cause 
on  the  day  of  in  the  year  of  our  Lord 

,  reversing  the  judgment  of  the  Superior  Court  for 
the  Province  of  Quebec  sitting  in  and  for  the  District  of 
,  {or  of  the  King's  Bench  Division  of  the  High 
Court  of  Justice  for  Ontario,  or  as  the  case  may  be),  ren- 
dered in  the  said  cause  on  the  day  of  in 
the  year  of  our  Lord  ,  having  come  on  to  be  heard 
before  this  Court*  on  the  day  of  in  the 
year  of  our  Lord  ,  in  the  presence  of  counsel  as 
well  for  the  appellant  as  the  respondent,  whereupon  and 
upon  hearing  what  was  alleged  by  counsel  aforesaid,  this 
Court  was  pleased  to  direct  that  the  said  appeal  should 
stand  over  for  judgment,  and  the  same  coming  on  this  day 
for  judgment,  this  Court  did  order  and  adjudge**  that  the 
said  appeal  should  be  and  the  same  was  allowed,  that  the 
said  judgment  of  the  Court  of  King's  Bench  for  the  Pro- 
vince of  Quebec  (appeal  side)  (or  of  the  said  Court  of 
Appeal  for  Ontario,  or  as  the  case  may  be)  should  be  and 
the  same  was  reversed  and  set  aside,  and  that  the  said 
judgment  of  the  Superior  Court  for  the  Province  of  Quebec 
sitting  in  and  for  the  District  of  (or  of  the  King's 
Bench  Division  of  the  High  Court  of  Justice  for  Ontario, 
or  as  the  case  may  be)  should  be  and  the  same  was  restored. 

And  this  Court  did  further  order  and  adjudge  that  the 
said  respondent  should  and  do  pay  to  the  said  appellant 
the  costs  incurred  by  the  said  appellant  as  well  in  the  said 
Court  of  King's  Bench  for  the  Province  of  Quebec   (ap- 
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peal  side)   {or  in  the  said  Court  of  Appeal  for  Ontario,  or     Forms. 
as  the  case  may  he)  as  in  this  Court.  allo^g 

*Note. — If  a  judge  has  died  while  the  case  stands  en 
delihere   add   tlie  words  "constituted   as   above  with   the 

addition  of  the  Honourable  Mr.   Justice  ,  since 

deceased. 


9.— JUDGMENT  DISMISSING  APPEAL. 

(Formal  parts  as  in  preceding  down  to**    then  proceed 
as  follows:) 

that  the  said  judgment  of  the  Court  of  King's  Bench  for 
the  Province  of  Quebec  (appeal  side)  {or,  of  the  Court  of 
Appeal  for  Ontario,  or  as  the  case  may  he)  should  be  and 
the  same  was  affirmed,  and  that  the  said  appeal  should  be 
and  the  same  was  dismissed  with  costs  to  be  paid  by  the 
said  appellant  to  the  said  respondent. 


10.— ORDER  MADE  IN  CHAMBERS. 

In  the  Supreme  Court  of  Canada. 

day  the  day  of  ,  19     . 

The  Honourable  Mr.  Justice  {or  The  Registrar)  in 
Chambers. 

Between 

A.  B.,  (plaintiff),  Appellant; 

AND 

C.  D.,  (defendant),  Respondent. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  filed  the  day  of  19         (and 

). 

It  is  ordered  {here  insert  the  order  made),  and  that  the 
costs  of  this  application,  which  are  hereby  fixed  at  the  sum 
of  be  paid  by  the  said  to  the  said 
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Form  11  11.— BILL  OF  APPELLANT'S  COSTS. 

Appellants 
costs. 

In  the  Supreme  Court  of  Canada, 

Between  Appellant, 

and 

Respondent. 

Bill  of  Appellant's  Costs.  j,^^^_    ^^^-^^ 

Notice  of  appeal $    4  00 

[In  election    appeals,    when    notice    limits 

appeal 6 .  00] 

Notice  of  giving  security 2  00 

Attendance  on  giving  security  and  paid ...        3  00 

Fee  on  special  case 25  00 

[Not  taxable  in  election  appeals.] 

Engrossing  and  superintending  printing 
of  special  case,  fos.  at 

;        15  cents  per  folio 

[Not  taxable  in  election  appeals.] 

Paid  printer  as  per  affidavit   

Paid  clerk  on  transmission,  etc.,  of 
original  case,  or  record  in  an  election 
appeal 

Paid  forwarding  copies  of  case 

Paid  filing  case  with  Registrar $10  00 

Engrossing  and  superintending  printing 
of  factum,  fos.  at 
15  cents  per  folio   

Paid  printer  as  per  affidavit 

Fee  on  factum  [in  the  discretion  of  Re- 
gistrar to]    50  00 

Paid,  search  and  inscribing  appeal   35 

Allowance  to  cover  fees  to  counsel  and 
solicitor  on  hearing  [in  the  discre- 
tion of  the  Registrar,  to] 200  00 

Paid  postages,  telegrams,  etc   

Allowance  on  account  of  agent's  fees 
under  Rule  82  [in  the  discretion  of 
Registrar,  to]    20  00 
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Bill  of  Appellant's  Costs                      p^^,     ^p^f^    AppeUant's 
Paid,    search    for    particulars,     to     draft                          ^  ^'''^'- 
niinntes             *       25 

Paid  entry  of  judgment   

Paid  taxation  and  aDDointment                 . .  . 

10  00 
1  50 

Allocatur                             

1  00 

Paid  filings  [10  cents  on  each  filing] 

Paid  certified  copy  of  judgment   

[$1.00,  and  10  cents  a  folio.] 

Kegistrar's  postage    

Total    fees 

Total   disbursements    .• 

Taxed  off  

Taxed  at 

12.— BILL  OF  RESPONDENT'S  COSTS. 


In  the  Supreme  Court  of  Canada, 

Between  Appellant, 

and 

Respondent. 

Bill  of  Respondent's  Costs.  -p^^^     me?t9. 

Attendance  on  giving  security   $     3  00 

[Not  taxable  in  election  appeals.] 

Fee  on  special  case   25  00 

[Not  taxable  in  election  appeals.] 

Engrossing  and  superintending  printing 
of  factum,  fos.  at 
15  cents  per  folio   

Paid  printer  as  per  affidavit 

Fee  on  factum  [in  the  discretion  of  Regis- 
trar,  to]     50  00 

Allowance  to  cover  fees  to  counsel  and 
solicitor  on  hearing  [in  the  discretion 
of  Registrar,  to]    200  00 

Paid  postages,  telegrams,  etc 
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Respo^denA               ^^i^  of  Respondent's  Costs.  ^^^^     J^J 
costs.            Allowance    on     account    of    Agent's  fees 
under  Rule  82  [in  discretion  of  Regis- 
trar toT    $20  00 

Paid     search     for     particulars,     to     draft 

minutes 25 

Paid  entry  of  judgment 10  00 

Paid  taxation  and  appointment 1  50 

Allocatur 1  00 

Paid  filings  [10  cents  on  each  filing] 

Paid  certified  copy  of  judgment 

[$1.00,  and  10  cents  for  each  folio.] 

Registrar's   postage 

Total  fees    

Total   disbursements    

Taxed  ofl^ 

Taxed  at  


13.— AFFIDAVIT  OF  DISBURSEMENT. 

In  the  Supreme  Court  of  Canada, 

Between  Appellant, 

and 

Respondent. 

I,  of  the  of  in  the 

Province  of  (occupation)  make  oath 

and  say: 

1.  That  I  am  (a  member  of  the  firm  of,  etc.,  or  a  clerk 
in  the  office  of,  etc.),  the  attorneys  or  solicitors  for  the 
above  named  and  as  such  have  a  personal  know- 
ledge of  the  facts  hereinafter  deposed  to. 

2.  That  on  behalf  of  the  said  (appellant  or  respondent) 
I  have  paid  of  the  of  in 
said  Province,  printer.s,  the  sums  following  for  the  work 
mentioned,  viz. : 
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DATE   PAID. 

PRINTIKG    DONE. 

AMOUNT    PAID. 

("Case  in  Appeal." 
' '  Appellant's  or  Re- 
spondent's Factum.") 

$ 

Form  13. 
Affidavit  of 
Disburse- 
ments. 


amounting  in  all  to  the  sum  of 


Total,  $ 


dollars. 


3.  That  in  addition  to  the  foregoing,  I  have  paid  the 
following  sums  in  this  appeal,  viz. : 

4.  That  with  regard  to  the  foregoing  disbursements,  I 
believe  that  the  amount  so  paid  for  printing  is  fair  and 
reasonable,  and  the  usual  and  lowest  price  for  which  that 
class  of  work  can  be  done  in  the  said  of 

and  that  the  foregoing  amounts  further  paid  as  aforesaid 
were  reasonable  and  proper  disbursements  in  this  appeal. 


Sworn  before  me  at  the 

of  in  the  Province  of 

this 

day  of  A.D.  19 


(Sgd.) 


A  Commissioner  in  the 


476 


Form  14. 
Sheriff's 
account. 
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14.— SHERIFF'S  ACCOUNT. 
in  the  supreme  court  of  canada, 
sheriff's  account. 
Under  0.  C.  1th  June,  1883,  and  49  Vict.,  c.  135,  s.  15. 


The  Government  of  Canada, 

To  the  Sheriff  of  the  County  of  Carleton.  Dr. 


Date 
19 


«5 

«  s 

II 

31 

S  S 


To  actual  attendance  in  person  or  by  deputy 
on  the  Supreme  Court  at  its  sittings  from 

the day    of  to   the 

day  of   

days  at  $5.00  per  day   

Constables  at  $1 .50  each  per  day 

for  each  day  necessarily  and  actually  en- 
gaged in  attendance  during  the  sittings  of 
the  Court,  in  all   days 


NAMES  OF  COJiSTABLK.-!  TO  ATTKND. 

NO.   OF  DAVa. 

s 

CtB. 


I  CERTIFY  that  the  above  aeeoimt,  amounting  to, 
is  correct. 


Sheriff. 

I  CERTIFY  that  I  have  examined  this  account  and  believe 
it  to  be  correct. 


Registrar. 


APPENDIX 


APPEALS  UNDER  SPECIAL  ACTS 


EXCHEQUER  APPEALS 

ELECTION   APPEALS 

APPEALS   UNDER  THE  RAILWAY  ACT 

APPEALS   UNDER  THE  WINDING-UP  ACT 

CRIMINAL   APPEALS 


PRIVY  COUNCIL  ORDERS 


EXCHEQUER     APPEALS  Exchequer 

appeals. 

THE   EXCHEQUER  COURT   ACT. 
R.S.,  c.  140. 

Appeals  from  the  Exchequer  Court  of  Canada  are  regu- 
lated by  ss.  82,  83,  84,  85  and  86  of  the  Exchequer  Court 
Act. 

82.  Any  party  to  any  action,  suit,  cause,  matter  or 
other  judicial  proceeding,  in  which  the  actual  amount  in 
controversy  exceeds  five  hundred  dollars,  who  is  dissatis- 
fied with  any  final  judgment  or  with  any  judgment  upon 
any  demurrer  given  therein  by  the  Exchequer  Court,  in 
virtue  of  any  jurisdiction  now  or  hereafter,  in  any  manner, 
vested  in  such  court,  and  who  is  desirous  of  appealing 
against  such  judgment,  may,  within  thirty  days  from  the 
day  on  which  such  judgment  has  been  given,  or  within 
such  further  time  as  the  judge  of  such  court  allows,  de- 
posit with  the  Registrar  of  the  Supreme  Court  the  sum  of 
fifty  dollars  by  way  of  security  for  costs. 

2.  The  Registrar  shall  thereupon  set  the  appeal  down 
for  hearing  by  the  Supreme  Court  at  the  nearest  conven- 
ient time  according  to  the  rules  in  that  behalf  of  the  Su- 
preme Court;  and  the  party  appealing  shall  within  ten 
days  after  the  said  appeal  has  been  so  set  down  as  afore- 
said or  within  such  other  time  as  the  Court  or  a  judge 
thereof  shall  allow,  give  to  the  parties  affected  by  the  ap- 
peal, or  their  respective  attorneys  or  solicitors,  by  whom 
such  parties  were  represented  before  the  Exchequer  Court, 
a  notice  in  writing  that  the  case  has  been  so  set  down  to 
be  heard  in  appeal  as  aforesaid,  and  the  said  appeal  shall 
thereupon  be  heard  and  determined  by  the  Supreme  Court. 

3.  In  such  notice  the  said  party  so  appealing  may,  if 
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S.  82.       he  SO  desires,  limit  the  subject  of  the  appeal  to  any  special 

Exchequer       j   ^        ,  . 

appeals.  derinea  question  or  questions. 

4,  A  judgment  shall  be  considered  final  for  the  pur- 
poses of  this  section  if  it  determines  the  rights  of  the  par- 
ties, except  as  to  the  amount  of  the  damages  or  the  amount 
of  liability,  53  V.,  e.  35,  s.  1,  2  Edw.  VII.,  c.  8,  s.  2,  6  Edw. 
VII.,  c.  11,  s.  1. 

'^Any  judgment  upon  any  demurrer." 

The  Act  50-51  V.  c.  16  (1887),  which  deliminated  the 
Supreme  Court  from  the  Exchequer  Court  of  Canada,  pro- 
vided by  section  51  as  follows: 

"Any  party  to  a  suit  in  the  Exchequer  Court  in  which 
the  actual  amount  in  controversy  exceeds  $500,  who  is  dis- 
satisfied with  the  decision  therein  and  desirous  of  appealing 
against  the  same,  may  within  30  days  from  the  day  on 
which  such  decision  has  been  given  or  within  such  further 
time  as  the  judge  of  such  court  allows,  deposit  with  the 
Registrar  of  the  Supreme  Court  the  sum  of  $50  by  way  of 
security  for  costs. 

In  1890,  by  53  V.,  c.  35,  s.  51,  was  amended,  giving  an 
appeal  only  from  a  final  judgment.  This  remained  the 
law  until  1902,  when  by  2  Edw.  VII.,  c.  8,  s.  2,  an  appeal 
was  given  from  any  judgment  upon  a  demurrer. 

Toronto  Type  Foundry  v.  Mergenthaler  Linotype  Co., 
36  Can.  S.C.R.  593. 

In  this  case  tlie  judge  of  the  Exchequer  Court  made  an 
order  postponing  his  decision  upon  certain  issues  raised 
by  demurrer  to  the  plaintiff's  statement  of  claim  until  the 
trial  of  the  action.  An  application  was  made  before  Mac- 
lennan,  J.,  in  chambers,  for  leave  to  appeal  under  50-51  V., 
c.  16,  s.  52,  sub-s.  2  (now  s.  83,  infra).  The  judge  held  that 
the  order  in  question  was  not  a  judgment  upon  a  demurrer, 
and  that  the  learned  judge  had  expressed  no  final  opinion 
on  the  issues  raised  by  the  demurrer,  and  that  therefore 
no  appeal  would  lie. 

It  will  be  perceived  that  sub-section  2  has  bcei^  re-drafted 
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by  the  Commissioners  for  the  revision  of  the  statutes.  As  ExchcHjuer 
the  section  originally  stood  it  was  the  duty  of  the  Registrar  D^^urrers. 
to  set  the  ease  down  for  the  first  day  of  the  next  session 
of  the  Court  even  when  the  deposit  on  the  appeal  was 
made  as  late  as  the  day  preceding  the  beginning  of  the 
session,  and  notwithstanding  the  fact  that  it  was  impossible 
to  comply  with  the  latter  part  of  the  section  which  gave  the 
party  appealing  ten  days  after  the  deposit  in  which  to  give 
notice  of  the  appeal  being  set  down.  In  such  case  a  strict 
compliance  with  the  terms  of  the  statute  was  impossible. 
The  Commissioners  accordingly  have  wisely,  in  redrafting 
the  section,  provided  that  the  appeal  shall  be  set  down  to 
be  heard  by  the  Court  not  for  the  first  daj^  of  the  next 
session,  but  for  the  nearest  convenient  time;  and  the  time 
within  which  the  notice  of  appeal  is  required  to  be  given 
runs  from  the  setting  down  of  the  appeal  and  not  from 
the  date  of  the  deposit. 

Extending  time  for  bringing  appeal. 

Clark  V.  The  Queen,  3  Can.  Ex.  R.  1. 

The  fact  that  a  solicitor  who  has  received  instructions 
to  appeal  has  fallen  ill  before  carrying  out  such  instruc- 
tions, afi'ords  a  sufficient  ground  for  granting  an  exten- 
sion of  the  time  for  bringing  the  appeal. 

Also  pressure  of  public  business  preventing  a  consul- 
tation between  the  Attorney-General  and  his  solicitor  was 
held  to  be  a  sufficient  reason  for  granting  an  extension. 

Held,  also,  that  the  order  granting  the  extension  may 
be  made  after  the  expiry  of  the  30  days  within  which  the 
appeal  is  required  to  be  brought. 

McLean  &  Rogers  v.  The  Queen,  4  Can.  Ex.  R.  257. 

Where  an  application  was  made  by  the  Crown  for  an 
extension  of  time  within  which  to  bring  an  appeal  to  the 
Supreme  Court  after  the  period  prescribed  had  long  ex- 
pired and  the  material  read  in  support  of  such  applica- 
tion did  not  disclose  any  special  grounds  or  reasons  why 
an  extension  should  be  granted,  the  application  was  re- 
fused. 
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time. 
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Exchequer  Vaughau  V.  Richardson,  17  Can.  S.C.R.  703. 

appeals. 

Extending  Held,  per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  judge 

having  power  to  extend  the  time  for  bringing  the  appeal 
under  s.  70  of  the  Supreme  Court  Act,  may  do  so  even 
after  the  time  within  which  the  appeal  should  be  brought 
has  expired. 

The  Queen  v.  Woodhurn,  29  Can.  S.C.R.  112. 

In  this  case,  by  a  judgment  of  the  Exchequer  Court  in 
April,  1896,  which  after  making  certain  findings  directed 
a  reference.  The  report  of  the  referee  was  confirmed  in 
November,  1897.  The  Crown  appealed  from  part  of  the 
judgment  of  November,  1897,  and  after  the  appeal  had 
been  set  down  by  the  Registrar  of  the  Supreme  Court,  the 
Crown  applied  to  the  judge  of  the  Exchequer  Court  to  ex- 
tend time  for  appealing  from  part  of  the  judgment  of 
1896,  which  was  granted.  A  motion  to  quash  the  appeal  to 
the  Supreme  Court  from  the  judgment  of  1896  was  dis- 
missed, the  Court  holding  that  the  Exchequer  Court  judge 
had  jurisdiction  to  make  the  order  enlarging  the  time  for 
appealing  from  the  judgment  in  question. 

''The  Registrar  shall  set  the  appeal  down." 

Berlinguet  v.  The  Queen,  13  Can.  S.C.R.  26. 

In  pronouncing  the  judgment  in  this  case  Strong,  J., 
for  the  Court  said: 

"This  is  an  application  for  a  direction  to  the  Registrar 
to  set  down  for  hearing  an  appeal  from  a  judgment  of  the 
Exchequer  Court  on  a  petition  of  right.  This  petition  of 
right  was  a  Quebec  case  and  the  judgment  on  it  was  pro- 
nounced at  Quebec  where  the  case  was  heard  before  Mr. 
Justice  Taschereau  on  the  17th  October,  1877.  It  has  never 
to  this  day  been  drawn  up  or  entered  ....  On  the 
9th  November,  1877,  the  deposit  of  ^^)0,  required  by  s.  68 
(now  82)  of  the  Supreme  Court  Act  as  security  for  costs, 
was  made  with  the  Registrar  .  .  .  .  I  am  of  opinion 
that  the  suppliant  took  every  step  it  was  obligatory  on  him 
to  take  to  bring  the  appeal  to  a  hearing.  The  deposit  was 
made  in  due  time     ....     This  being  so,  the  question 
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is  whether  the  deposit  for  securing  the  costs  having  been  Exchequer 
made,  as  required  by  section  68  of  the  Act,  and  the  Regis-  sp^^/^^' 
trar  not  having  entered  the  judgment  and  not  having  set  down  ° 
down  the  appeal  to  be  heard  as  required  by  section  68,  the  appeals, 
suppliant's  appeal  is  now  ipso  jure  out  of  court  by  the 
operation  of  Rule  44  of  the  Supreme  Court  rules.     That 
rule  provides  that  unless  an  appeal  shall  be  brought  on 
for  hearing  within  one  year  after  the  security  shall  have 
been  allowed,  it  shall  be  held  to  have  been  abandoned  with- 
out any  order  to  dismiss  being  required,  unless  the  Court 
or  a  judge  shall  otherwise  order. 

"According  to  the  procedure  prescribed  by  section  68 
it  was  impossible  for  the  suppliant  to  take  any  step  in  the 
cause  until  the  Registrar  had  set  the  appeal  down  to  be 
heard,  as  required  by  said  section  68.  The  next  step  to 
be  taken  by  the  suppliant  according  to  that  section  was  one 
consequent  on  the  setting  down  by  the  Registrar,  and  one 
which  could  not  regularly  be  taken  until  the  appeal  had 
been  set  down ;  the  words  of  the  section,  after  providing 
for  the  deposit,  being  as  follows: 

"  'And  thereupon  the  Registrar  shall  set  the  suit  down 
for  hearing  before  the  Supreme  Court  on  the  first  day  of 
the  next  session  and  the  party  appealing  shall  thereupon 
give  to  the  party  or  parties  affected  by  the  appeal,  or 
their  respective  attorneys,  by  whom  such  parties  were 
represented  in  the  Exchequer  Court  notice  in  writing  that 
the  case  has  been  so  set  down  to  be  heard  in  appeal  as 
aforesaid. ' 

"Thus  by  the  express  words  of  the  statute  the  notice  ' 
was  not  to  be  given  until  after  a  certain  step  had  been 
taken  by  the  Court  or  its  officer. 

"In  my  opinion  the  suppliant  is  in  strictness  and  of 
right  entitled  now  to  have  this  motion  granted  in  order  that 
he  may  proceed  with  his  appeal;  he  is  shewn  to  be  in  no 
default,  and  he  is  within  the  equity  of  the  rule  that  the 
act  of  the  Court  can  cause  no  prejudice. 

"It  is  true  he  might  have  made  this  motion  earlier, 
but  I  apprehend  he  is  not  to  be  prejudiced  because  he  did 
not  earlier  invoke  the  aid  of  the  Court  to  enforce  that 
which  it  was  the  statutory  duty  of  the  officer  of  the  Court 
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Exchequer     to  do  of  his  own  motion,  immediately  on  receiving  the  pay- 

SeUing         ™^°*  ^^  ^^^^  deposit  without  any  further  application  from 

down  the  appellant. 

appeals.  ''The  judgment  in  the  Exchequer  Court  ought  also  at 

once  to  be  entered  on  the  judgment  book  in  the  Exchequer 
Court — of  course  this  can  and  must  be  done  mine  pro 
tunc. 

"Rule  156  of  the  Exchequer  Court  is  very  explicit  as 
to  this.  That  rule  says  that  every  judgment  shall  be  en- 
tered by  the  proper  officer  in  the  book  to  be  kept  for  the 
purpose.  This  entry  is  the  record  of  the  judgment  and  the 
entering  of  it  is  to  be  the  act  of  the  court  or  officer  and  not 
of  the  parties. 

"The  entry  is  to  be  by  the  Registrar  without  waiting 
for  any  application  from  the  parties,  and  if  the  party  in 
whose  favour  the  judgment  is,  requires  an  office  copy  it 
is  to  be  delivered  to  him. 

"I  think  the  motion  to  set  the  appeal  down  to  be  heard 
at  the  next  session  of  the  Court  should  be  granted,  but 
without  costs,  as  the  point  of  practice  involved  in  the 
motion  is  a  new  one." 

By  6  Edw.  VII.,  c.  11,  s.  1,  sub-s.  4  was  added  to  the 
original  section.  The  effect  of  this  amendment  will  be  to 
do  away  with  the  difficulty  found  in  determining  whether  a 
judgment  is  final  or  interlocutory  where  the  amount  of 
damages  or  liability  is  the  subject  of  a  reference,  a  diffi- 
culty which  will  still  subsist  in  such  cases  brought  from 
any  other  court  to  the  Supreme  Court.     Vide  cases  cited 

under  Final  Judrjmcnt,  supra,  p.  8. 

As  to  the  weight  which  will  be  attached  by  the  Supreme 
Court  to  findings  of  fact  by  a  judge  of  the  Exchequer 

Court,  vide  supra,  p.  299,  under  the  head  of  "Jurisprudence 

generally — ichere  the  trial  judge  has  seen  and  heard  the 

witnesses." 

83.  No  appeal  shall  lie  from  any  judgment  of  the  Ex- 
chequer Court  in  any  action,  suit,  cause,  matter  or  other 
judicial  proceeding,  wherein  the  actual  amount  in  contro- 
versy does  not  exceed  the  sum  or  value  of  five  hundred 
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dollars,  unless  such  appeal  is  allowed  by  a  judge  of  the        S.  83. 
Supreme  Court,   and  such  action,  suit,   cause,   matter  or  appeals, 
other  judicial  proceeding, —  Leave. 

(a.)  involves  the  question  of  the  validity  of  an  Act  of 
the  Parliament  of  Canada,  or  of  the  Legislature  of  any  of 
the  Provinces  of  Canada,  or  of  an  Ordinance  or  Act  of  any 
of  the  councils  or  legislative  bodies  of  any  of  the  Terri- 
tories or  districts  of  Canada;  or — 

(&.)  relates  to  any  fee  of  office,  duty,  rent,  revenue  or 
any  sum  pf  money  payable  to  His  Majesty,  or  to  any  title 
to  lands,  tenements  or  annual  rents,  or  to  any  question 
affecting  any  patent  of  invention,  copyright,  trade-mark  or 
industrial  design,  or  to  any  matter  or  thing  where  rights 
in  future  might  be  bound.  50-51  V.,  c.  16,  s.  52 ;— 54-55 
v.,  c.  26,  s.  8. 

Future  rights. 

It  will  be  noted  that  the  provision  allowing  an  appeal 
where  rights  in  future  might  be  bound,  is  independent  of 
the  class  of  subjects  which  precede  these  words  in  this 
sub-section,  and  that  the  decisions  under  section  46(&.), 
supra,  where  it  was  held  that  the  legal  maxim  noscitur  a 
sociis  was  applicable,  does  not  apply  here. 

83  (a)  and  (&). 

With  respect  to  the  limitations  placed  upon  appeals 
under  $500,  vide  notes  to  section  46  (a.)  and  (b.),  supra. 
pp.  169  and  170. 

Leave  to  appeal. 

For  the  facts  which  will  be  deemed  snfficiont  for  grant- 
ing leave  to  appeal,  vide  notes  to  section  48  (e.),  supra,  p. 
220. 

It  has  not  been  expressly  decided  whether  an  applica- 
tion for  leave  to  appeal  under  this  section  can  be  made 
after  the  expiration  of  the  30  days  from  the  delivery  of  the 
judgment  of  the  Exchequer  Court. 
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S.  83.  Where  it  is  impossible  to  apply  for  leave  within  the  30 

f^peall"^'    days,  it  is  advisable  to  obtain  from  the  judge  of  the  Ex- 
Leave,  chequer  Court  an  order  extending  the  time  for  appealing, 
pursuant  to  the  provisions  of  section  80,  supra. 

A  special  appeal  on  behalf  of  the  Crown  to  the  Supreme 
Court  is  given  by  the  following  section  of  the  Exchequer 
Court  Act: 

84.  Notwithstanding  anything  in  this  Act  contained, 
an  appeal  shall  lie  on  behalf  of  the  Crown  from  any  final 
judgment  given  by  the  Court  in  any  action,  suit,  cause,  mat- 
ter or  other  judicial  proceeding  wherein  the  Crown  is  a 
part>',  in  which  the  actual  amount  in  controversy  does  not 
exceed  five  hundred  dollars,  if 

(a.)  such  final  judgment  or  the  principle  affirmed 
thereby  affects  or  is  likely  to  affect  any  case  or  class  of 
cases  then  pending  or  likely  to  be  instituted  wherein  the 
aggregate  amount  claimed  or  to  be  claimed  exceeds  or  will 
probably  exceed  five  hundred  dollars;  or 

(6.)  in  the  opinion  of  the  Attorney-General  of  Can- 
ada, certified  in  writing,  the  principle  affirmed  by  the  deci- 
sion is  of  general  public  importance;  and 

(c.)  such  appeal  is  allowed  by  a  judge  of  the  Supreme 
Court. 

2.  In  case  of  such  appeal  being  allowed  by  a  judge  of 
the  Supreme  Court,  he  may  impose  such  terms  as  to  costs 
and  otherwise  as  he  thinks  the  justice  of  the  case  requires. 
2  Edw.  VII.,  c.  8,  s.  4. 

The  following  sections  of  the  Exchequer  Court  Act 
relate  to  appeals  to  the  Supreme  Court: 

85.  If  the  appeal  is  by  or  on  behalf  of  the  Crown  no 
deposit  shall  be  necessary,  but  the  person  acting  for  the 
Crown  shall  file  with  the  Registrar  of  the  Supreme  Court 
a  notice  statinu'  that  the  Crown   is  dissatisfied  with  such 
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decision,  and  intends  to  appeal  against  the  same,  and  there-  _  Sec.  85. 

Exchequer 
upon  the  like  proceedings  shall  be  had  as  if  such  notice  were  appeals. 

a  deposit  by  way  of  security  for  costs.    50-51  V.,  c.  16,  s.  53.  C'"°^'^  <=^^''- 

86.  Every  appeal  from  the  Exchequer  Court  set 
down  for  hearing  before  the  Supreme  Court  shall  be 
entered  by  the  Registrar  on  the  list  for  the  province  in 
which  the  action,  matter  or  proceeding  the  subject  of 
the  appeal,  was  tried  or  heard  by  the  Exchequer  Court;  or 
if  such  action,  matter  or  proceeding  was  partly  heard  or 
tried  in  one  province  and  partly  in  another,  then  on  such 
list  as  the  Registrar  thinks  most  convenient  for  the  parties 
to  the  appeal.    54-55  V.,  c.  26,  s.  9. 

Jurisdictio)i. 

In  the  matter  of  the  South  Shore  Rly.  Co.  and  the  Que- 
bec Southern  Rly.  Co.,  Morgan  v.  Beique,  March 
1st,  1906. 

3  Edw.  VII.,  c.  21,  s.  1,  confers  jurisdiction  upon  the 
Exchequer  Court  in  connection  with  the  sale  or  foreclosure 
of  railways,  and  by  4  &  5  Edw.  VII.,  c.  158,  after  reciting 
that  certain  railways  were  in  the  hands  of  a  receiver,  and 
that  it  was  desirable  that  they  should  be  sold  under  the 
order  of  the  Exchequer  Court,  it  is  provided  that  the  Ex- 
chequer Court  might  order  the  sale  of  the  railways  and 
that  they  might  be  sold  separately  or  together  as  in  the 
opinion  of  the  Exchequer  Court  would  be  for  the  best 
interests  of  the  creditors,  and  that  the  sale  should  have  the 
same  effect  as  a  sheriff's  sale  of  immoveables  under  the 
laws  of  the  Province  of  Quebec,  and  that  the  buyer  should 
have,  under  such  sale,  clear  title,  free  from  all  charges, 
hypothecs,  privileges  and  incumbrances  whatever. 

The  judge  of  the  Exchequer  Court  having  accepted 
a  certain  tender  for  the  combined  railways,  although  hav- 
ing separate  tenders  which  together  amounted  to  more 
than  the  tender  accepted,  parties  who  were  creditors  ap- 
pealed from  his  order  to  the  Supreme  Court  objecting  to 
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Exchequer  the  discretion  exercised  by  him  in  accepting  the  tender  in 
JurTsdktion.  question.  The  respondents  moved  to  quash  on  the  ground 
that  the  Exchequer  Court  was  curia  designata,  and  that  no 
appeal  lay  from  the  order  of  the  Exchequer  Court  judge. 
The  Supreme  Court,  without  determining  the  motion  to 
quash,  gave  judgment  dismissing  the  appeals  with  costs. 

Admiralty  jurisdiction. 

The  Exchequer  Court  has  Admiralty  jurisdiction  under 
the  previsions  of  the  Admiralty  Act,  R.S.,  c.  141,  and 
an  appeal  lies  to  the  Supreme  Court  in  Admiralty  cases 
from  the  judge  of  the  Exchequer  Court  and  from  a  local 
judge  in  admiralty. 

The  following  are  sections  of  the  Admiralty  Act: 
3.  The  Exchequer  Court  is  and  shall  be,  within  Canada, 
a  Colonial  Court  of  Admiralty,  and  as  a  Court  of  Admir- 
alty shall,  within  Canada,  have  and  exercise  all  the  juris- 
diction, powers  and  authority  conferred  by  the  Colonial 
Court  of  Admiralty  Act,  1890,  and  by  this  Act.  54-55  V., 
c.  29,  s.  3. 

8.  The  Governor  in  Council  may,  from  time  to  time, 
appoint  any  judge  of  a  Superior  or  County  Court,  or  any 
barrister  of  not  less  than  seven  years'  standing,  to  be  a 
local  judge  in  Admiralty  of  the  Exchequer  Court  in  and 
for  any  Admiralty  district. 

(2)  Every  such  local  judge  shall  hold  office  during  good 
behaviour,  but  shall  be  removable  by  the  Governor  General, 
on  address  of  the  Senate  and  House  of  Commons. 

(3)  Such  judge  shall  be  designated  a  local  judge  in  Ad- 
miralty of  the  Exchequer  Court.    54-55  V.,  c.  29,  s.  6. 

20.  An  appeal  from  any  final  judgment,  decree  or  order 
of  any  local  judge  in  Admiralty,  may  be  made 

(a.)   to  the  Exchequer  Court,  or 

(b.)  subject  to  the  provisions  of  the  Exchequer  Court 
Act  regarding  appeals,  direct  to  the  Supreme  Court  of 
Canada. 

(2)  On  security  for  costs  being  first  given,  and  subject 
to  such  provisions  as  are  prescribed  by  general  rules  and 
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orders,  an  appeal,  with  the  leave  of  the  judge  of  the  Ex-  Exchequer 
chequer  Court  or  of  any  local  judge,  may  be  made  to  the  jufSifction. 
Exchequer  Court  from  any  interlocutory  decree  or  order  Admiralty. 
of  such  local  judge. 

Controversies  between  the  Dominion  and  a  province. 

The  Supreme  Court  has  jurisdiction  by  way  of  appeal 
from  the  Exchequer  Court,  under  the  following  section 
of  the  Exchequer  Court  Act: 

32.  When  the  Legislature  of  any  province  of  Canada 
has  passed  an  Act  agreeing  that  the  Exchequer  Court  shall 
have  jurisdiction  in  cases  of  controversies. 

(a.)  between  the  Dominion  of  Canada  and  such  pro- 
vince ; 

(&.)  between   such  Province   and  any  other   Province 
or  Provinces  which  have  pkssed  a  like  Act; 
the  Exchequer  Court  shall  have  jurisdiction  to  determine 
such  controversies. 

2.  An  appeal  shall  lie  in  each  cases  from  the  Exchequer 
Court  to  the  Supreme  Court.    R.S.,  c.  135,  s.  72. 

Supreme  Court  Rule  45  reads  as  follows : 

"The   foregoing   rules  shall   be   applicable   to   appeals 

from  the  Exchequer  Court  of  Canada,  except  in  so  far  as 

the  Act  has  otherwise  provided." 


ELECTION   APPEALS  i^>«^tion 

appeals. 


THE  DOMINION  CONTROVERTED  ELECTIONS  ACT, 
R.S.,  c.  7. 

64.  An  appeal  by  any  party  to  an  election  petition  who 
is  dissatisfied  with  the  decision  shall  lie  to  the  Supreme 
Court  from, — 

(a.)  the  judgment,  rule  order  or  decision  on  any  pre- 
liminary objection  to  an  election  petition,  the  allowance  of 
which  objection  has  been  final  and  conclusive  and  has  put 
an  end  to  such  petition,  or  which  objection  if  it  had  been 
allowed  would  have  been  final  and  conclusive  and  have  put 
an  end  to  such  petition:  Provided  that,  unless  it  is  other- 
wise ordered  an  appeal  in  the  last-mentioned  case  shall  not 
operate  as  a  stay  of  proceedings,  nor  shall  it  delay  the  trial 
of  the  petition ;  and 

(&.)  the  judgment  or  decision  on  any  question  of  law  or 
of  fact  of  the  judges  who  have  tried  such  petition.  R.S., 
e.  9,  s.  50. 

Trial  within  six  months. 

Sections  39  and  40  of  the  Dominion  Controverted  Elec- 
tions Act,  R.S.,  c.  7,  provide  as  follows: 

39.  The  trial  of  every  election  petition  shall  be  com- 
menced within  six  months  from  the  time  when  such  peti- 
tion has  been  presented,  and  shall  be  proceeded  with  from 
day  to  day  until  such  trial  is  over;  but  if,  at  any  time,  it 
appears  to  the  court,  that  the  respondent's  presence  at  the 
trial  is  necessary,  such  trial  shall  not  be  commenced  dur- 
ing any  session  of  Parliament  if  the  respondent  is  a  mem- 
ber; and  in  the  computation  of  any  time  or  delay  allowed 
for  any  step  or  proceeding  in  respect  of  any  such  trial,  or 
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Election 
appeals. 
Six  months' 
limit. 


for  the  commencement  thereof  as  aforesaid,  the  time  occu- 
pied by  such  session  of  Parliament  shall  not  be  included: 

2.  If,  at  the  expiration  of  three  months  after  such  peti- 
tion has  been  presented,  the  day  for  trial  has  not  been 
fixed,  any  elector  may,  on  application,  be  substituted  for 
the  petitioner  on  such  terms  as  the  court  thinks  just.  R.S., 
e.  9,  s.  32. 

40.  The  Court  may,  notwithstanding  anything  in  the 
next  preceding  section,  from  time  to  time  enlarge  the  time 
for  the  commencement  of  the  trial,  if,  on  an  application  for 
that  purpose  supported  by  affidavit,  it  appears  to  such 
court  that  the  requirements  of  justice  render  such  enlarge- 
ment necessary. 

2.  No  trial  of  an  election  petition  shall  be  commenced 
or  proceeded  with  during  any  term  of  the  court  of  which 
either  of  the  trial  judges  who  are  to  try  the  same  is  a 
member,  and  at  which  such  judge  is  by  law  bound  to  sit. 
R.S.,  c.  9,  s.  33. 


Glengarry  Election  Case,  Purcell  v.  Kennedy,  14  Can. 
S.C.R.  453. 

Held,  1st.  That  the  decision  of  a  judge  at  the  trial  of 
an  election  petition  overruling  an  objection  taken  by  the 
respondent  to  the  jurisdiction  of  the  judge  to  go  on  with 
the  trial  on  the  ground  that  more  than  six  months  had 
elapsed  since  the  date  of  the  presentation  of  the  petition 
is  appealable  to  the  Supreme  Court  of  Canada  under  s. 
50  (6),  c.  9,  R.S.C.  (now  s.  64).    Gwynne,  J.,  dissenting. 

2nd.  In  computing  the  tim.e  within  which  the  trial  of 
an  election  petition  shall  be  commenced  the  time  of  a  ses- 
sion of  parliament  shall  not  be  excluded  unless  the  court 
or  judge  has  ordered  that  the  respondent's  presence  at  the 
trial  is  necessary.     Gwynne,  J.,  dissenting. 

3.  The  time  within  which  the  trial  of  an  election  petition 
must  be  commenced  cannot  be  enlarged  beyond  the  six 
months  from  the  presentation  of  the  petition,  unless  an 
order  had  been  obtained  on  application  made  within  said 
six  m.onths;  an  order  granted  on  an  application  made  after 
expiration  of  the  said  six  m.onths  is  an  invalid  order  and 
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can  give  no  jurisdiction  to  try  the  merits  of  the  petition,  Election 
which  is  then  out  of  court.    Ritchie,  C.J.,  and  Gwynne,  J.,  gjfmontbs' 
dissenting.  limit. 

[An  application  made  to  the  Judicial  Committee  for 
leave  to  appeal  in  this  case  was  refused.  See  59  L.J.  279 ; 
4  Times  L.R.  664.] 

L'Assomption  Election  Case,  Gauthier  v.  Normandeau; 
Quebec  County  Election  Case,  O'Brien  v.  Caron, 
14  Can.  S.C.R.  429. 

An  order  in  a  controverted  election  case  made  by  the 
court  below  or  a  judge  thereof  not  sitting  at  the  time  for 
the  trial  of  the  petition,  and  granting  or  rejecting  an  ap- 
plication to  dismiss  the  petition  on  the  ground  that  the 
trial,  had  not  been  commenced  within  six  months  from  the 
time  of  its  presentation,  is  not  an  order  from  which  an  ap- 
peal will  lie  to  the  Supreme  Court  of  Canada  under  sec- 
tion 50  of  the  Dominion  Controverted  Elections  Act,  R.S.C. 
c.  9   (now  s.  64),  Fournier  and  Henrj^  JJ.,  dissenting. 

Re  Joliette  Election,  Guilhault  v.  Dessert,  15  Can.  S. 
C.R.  458. 

Where  the  proceedings  for  the  commencement  of  the 
trial  have  been  stayed  during  a  session  of  parliament  by 
an  order  of  a  judge,  and  a  day  has  been  fixed  for  the  trial 
within  the  statutory  period  of  six  months  as  so  extended, 
on  which  day  the  petitioners  proceeded,  with  their  enqucte 
and  examined  two  witnesses  after  which  the  hearing  was 
adjourned  to  a  day  beyond  the  statutory  period  as  so  ex- 
tended to  allow  the  petitioners  to  file  another  bill  of  par- 
ticulars, those  already  filed  being  declared  insufficient. 
Held,  there  was  a  sufficient  commencement  of  the  trial 
within  the  proper  time  and  the  future  proceedings  were 
valid  under  section  32  of  the  Controverted  Elections  Act, 
R.S.C,  c.  9  (nows.  39). 

Laprairie  Election  Case,  Gibeault  v.  Pelleiier,  20  Can. 

S.C.R.  185. 
On  the  23rd  April,  1891,  after  the  petition  in  this  case 
was  at  issue,  the  petitioners  moved  to  have  the  respondent 
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Election  examined  prior  to  the  trial  so  that  he  might  use  the  deposi- 
appeals.  ^^  tion  upon  the  trials  The  respondent  moved  to  postpone 
limit.  such  examination  until  after  the  session,   on  the  ground 

that  being  attorney  in  his  own  case  it  would  not  "be  pos- 
sible for  him  to  appear,  answer  the  interrogatories  and 
attend  to  the  case  in  which  his  presence  was  necesssary 
before  the  closing  of  the  session."  This  motion  was  sup- 
ported by  an  afifidavit  of  the  respondent  stating  that  it 
would  be  "absolutely  necessary  for  him  to  be  constantly 
in  court  to  attend  to  the  present  election  trial"  and  that 
it  was  not  possible  "for  him  to  attend  to  the  present  case 
for  which  his  presence  is  necessary  before  the  closing  of  the 
session,"  and  the  court  ordered  the  respondent  not  to  ap- 
pear until  after  the  session  of  Parliament.  Immediately 
after  the  session  was  over,  on  the  1st  October,  1891,  an  ap- 
plication was  made  to  fix  a  day  for  the  trial,  and  it  was 
fixed  for  the  10th  of  December,  1891,  and  the  respondent 
was  examined  in  the  interval.  On  the  10th  of  December 
the  respondent  objected  to  the  jurisdiction  of  the  court  on 
the  ground  that  the  trial  had  not  commenced  within  six 
months  following  the  filing  of  the  petition  and  the  objec- 
tion was  maintained. 

Held,  reversing  the  judgment  appealed  from,  that  the 
order  was  in  effect  an  enlargement  of  the  time  for  the  com- 
mencement of  the  trial  until  after  the  session  of  Parlia- 
ment and  therefore,  in  the  computation  of  time  for  the  com- 
mencement of  the  trial  the  time  occupied  by  the  session  of 
Parliament  should  not  be  included. 

Pontiac  Election  Case,  20  Can.  S.C.R.  626. 

The  facts  of  this  case  were  as  follows : 

Petition  presented  on  the  18th  April,  1891. 

Petition  was  presented  to  the  court  on  October  6th  that 
the  time  for  the  commencement  of  the  trial  should  be  en- 
larged until  the  30th  November. 

Judgment  on  October  10th  on  the  motion,  provided 
that  the  delay  for  cemmencing  the  trial  upon  the  petition 
is  for  the  present  postponed  until  the  4th  day  of  November. 

On  the  19th  October  petitioner  moved,  notice  of  which 
was  given  on  the  16th,  that  it  is  expedient  that  the  4th 
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November  or  such  other  date  as  to  the  court  should  seem  Election 
fit,  should  be  fixed  for  the  trial,  that  it  should  take  place  Ij^'^^'onths* 
at  Shawville  in  the  County  of  Pontiac,  in  Hodgins  Hall.       limit. 

In  answer  to  this  petition,  the  respondent  said,  that  the 
day  ought  not  and  could  not  be  fixed,  as  the  petition  was 
filed  and  presented  on  the  18th  April  and  the  petitioner 
did  not  have  a  day  fixed  for  commencement  of  the  trial 
within  six  months  from  the  filing  and  presentation  of  the 
election  petition,  and  the  said  delay  having  expired  with- 
out the  trial  having  been  so  fixed,  and  without  it  having 
been  so  fixed  to  commence  within  said  delay  of  six  months, 
the  petition  was  out  of  court;  that  the  order  of  the  10th 
October  extending  the  time  for  the  commencement  of  the 
trial  to  the  4th  November  was  ^ilti-a  vires. 

Upon  this,  on  the  19th  October  the  Superior  Court 
judge  made  the  order  that  the  trial  should  commence  on 
the  4th  November  at  10  o'clock  and  continue  from  day  to 
day. 

Upon  appeal  to  the  Supreme  Court  of  Canada  it  was 
held  that  the  orders  made  were  valid. 

Bagot  Election  Case,  Dupont  v.  Morin;  Bouville  Elec- 
tion Case,  Bordeur  v.  Charhonneau,  21  Can.  S.C.R. 

28. 

Appeals  from  the  judgments  of  the  Superior  Court  for 
Lower  Canada. 

In  these  two  cases  the  trials  were  commenced  on  the 
22nd  day  of  December,  1891,  more  than  six  months  after 
the  filing  of  the  petition,  and  subject  to  the  objection  taken 
by  the  respondents  that  the  court  had  no  jurisdiction, 
more  than  six  months  having  elapsed  since  the  filing  of  the 
petition  and  no  order  made  enlarging  the  time  for  the  com- 
mencement of  the  trial;  the  respondents  consented  that 
their  elections  be  voided  by  reason  of  corrupt  acts  com- 
mitted by  their  agents  without  their  knowledge. 

On  appeal  to  the  Supreme  Court  upon  the  question 
of  jurisdiction  the  petitioner's  counsel  signed  and  filed  a 
consent  to  the  reversal  of  the  judgment  appealed  from 
without  costs,  admitting  that  the  objection  was  well  taken. 

Upon  the  filing  of  an  affidavit  as  to  the  facts  stated  in 
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Election  tion  was  taken  to  the  jurisdiction  of  the  trial  judges  on  the 
Stx  months'  ground  that  the  order  of  the  25th  May  was  void  inasmuch 
limit.  as  it  fixed  a  day  for  the  commencement  of  the  trial  beyond 

the  last  day  within  which  the  trial  should  commence  under 
the  order  of  November,  and  that  the  order  of  the  6th  July 
was  also  void  as  it  was  only  made  as  supplementary  to  the 
order  of  the  25th  May,  and  fell  with  it.  The  trial  judges 
held  "that  the  time  for  the  commencement  of  the  trial  of 
the  petition  herein  has  expired,  and  has  not  been  validly 
enlarged  and  that  there  is  no  power,  jurisdiction  or  author- 
ity in  said  judges  to  try  said  petition  or  to  fix  a  date  for 
the  trial  thereof,  and  that  the  said  trial  be  not  further 
proceeded  with,  and  that  the  petition  be  dismissed  for  want 
of  jurisdiction." 

Held,  by  the  Supreme  Court  that  the  case  was  governed 
by  the  Beauharnois  case,  supra,  p.  496,  and  others,  and  that 
the  order  made  by  Mr.  Justice  Russell  extending  the  time 
for  30  days  was  a  valid  extension,  and  allowing  the  appeal 
directed  the  trial  to  be  proceeded  with. 

Preliminary  ohjections. 

Previous  to  42  V.,  c.  39,  s.  10  (1879),  no  express  provi- 
sion was  made  for  an  appeal  to  the  Supreme  Court  from  a 
judgment  upon  a  preliminary  objection. 

In  re  Charlevoix  Election  Case,  2  Can.  S.C.R.  319. 
On  the  21st  April,  1877,  an  election  petition  was  filed  in 
the  prothonotary  's  office  of  Murray  Bay,  district  of  Sague- 
nay,  against  the  respondent.  The  latter  pleaded  by  prelimin- 
ary objections  that  this  election  petition,  notice  of  its  presen- 
tation and  copy  of  the  receipt  of  the  deposit  had  never  been 
served  upon  him.  Judgment  was  given  maintaining  the 
preliminary  objections  and  dismissing  the  petition  with 
costs.  The  petitioners,  thereupon,  appealed  to  the  Supreme 
Court  under  38  V.,  c.  11,  s.  48. 

Held,  that  the  said  judgment  was  not  appealable,  and 
that  under  that  section  an  appeal  will  lie  only  from  the 
decision  of  a  judge  who  was  tried  the  merits  of  an  election 
petition.     (Taschereau  and  Fournier,  JJ.,  dissenting.) 

Per  Strong,  J.,   (Richards,  C.J.,  concurring.)    that  the 
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hearing  of  the  preliminary  objections  and  the  trial  of  the  ElecUon 
merits  of  the  election  petition  are  distinct  acts  of  procedure.  Prrumfnary 

objections. 

Status  of  petitioner — stare  decisis. 

Stanstead  Election  Case,  Eider  v.  Snow,  20  Can.  S.C.R. 
12. 

By  preliminary  objections  to  an  election  petition  the 
respondent  claimed  the  petition  should  be  dismissed  because 
the  said  petitioner  had  no  right  to  vote  at  said  election. 
On  the  day  fixed  for  proof  and  hearing  of  the  preliminary 
objections  the  petitioner  adduced  no  proof  and  the  respond- 
ent declared  that  he  had  no  evidence  and  the  preliminary 
objections  were  dismissed. 

Held,  per  Sir  W.  J.  Ritchie,  C.J.,  and  Taschereau  and 
Patterson,  JJ.,  that  the  onus  probandi  was  upon  the  peti- 
tioner to  establish  his  status,  and  that  the  appeal  should 
be  allowed  and  the  election  petition  dismissed. 

Per  Strong,  J.,  that  the  onus  probandi  was  upon  the 
petitioner,  but  in  view  of  the  established  jurisprudence  the 
appeal  should  be  allowed  without  costs. 

Foumier  and  Gwynne,  JJ.,  contra,  were  of  opinion  that 
the  onus  probandi  was  on  the  respondent.  The  Megantic 
Election  Case  (8  Can.  S.C.R.  169),  discussed. 

When  the  Supreme  Court  of  Canada  in  a  case  in  ap- 
peal is  equally  divided  so  that  the  decision  appealed  against 
stands  unreversed  the  result  of  the  case  in  the  Supreme 
Court  affects  the  actual  parties  to  the  litigation  only  and 
the  Court,  when  a  similar  ease  is  brought  before  it,  is  not 
bound  by  the  result  of  the  previous  case. 

Glengarry  Election  Case  (McLennan  v.  ChishoJm)  20 
Can.  S.C.R.  38. 

The  petition  in  this  case  simply  stated  that  it  was  the 
petition  of  Angus  Chisholm,  of  the  township  of  Lochiel, 
in  the  county  of  Glengarry,  without  describing  his  occupa- 
tion, and  it  was  shewn  by  aflfidavit  that  there  are  two  or 
three  other  persons  of  that  name  on  the  voters'  list  for  that 
township. 

Held,  affirming  the  judgment  of  the  court    below,  that 
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Election        the  petition  should  not  be  dismissed  for  the  want  of  a  more 
Status*         particular  description  of  the  petitioner. 

Bellechasse  Election  Case,  Arayot  v.  Lahrecque,  20  Can. 
S.C.R.  181. 

The  petition  was  served  upon  the  appellant  on  the  12th 
of  May,  1891,  and  on  the  16th  May  the  appellant  filed  pre- 
liminary objections,  the  first  being  as  to  the  status  of  the 
petitioners.  When  the  parties  were  heard  upon  the  merits 
of  the  preliminary  objections  no  evidence  was  given  as  to 
the  status  of  the  petitioners  and  the  court  dismisssed  the 
objections.     On  appeal  to  the  Supreme  Court, 

Held,  reversing  the  judgment  of  the  court  below, 
Gwynne,  J.,  dissenting,  that  the  onus  was  on  the  petitioners 
to  prove  their  status  as  voters.  The  Stanstead  Case,  20  Can. 
S.C.R.  12,  followed. 

Prescott  Election  Case  (Proulx  v.  Eraser),  20  Can.  S. 
C.R.  196. 

In  this  case  the  respondent,  by  preliminary  objection, 
objected  to  the  status  of  the  petitioner,  and  the  case  being 
at  issue  copies  of  the  voters'  lists  for  said  electoral  district 
were  filed  but  no  other  evidence  offered,  and  the  court  set 
aside  the  preliminary  objection  "without  prejudice  to 
the  right  of  the  respondent  if  so  advised  to  raise  the  same 
objection  at  the  trial  of  the  petition."  No  appeal  was 
taken  from  this  decision  and  the  case  went  to  trial,  where 
the  objection  was  renewed  but  was  overruled  by  the  trial 
judges  who  held  that  they  had  no  right  to  entertain  iti 
and  on  the  merits  they  allowed  the  petition  and  voided 
the  election.  Thereupon  the  appellant  appealed  to  the 
Supreme  Court  of  Canada  on  the  ground  that  the  onus  was 
on  the  respondents  to  prove  their  status,  and  that  their 
status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below,  that 
the  objection  raising  the  question  of  the  qualification  of 
the  petitioner  was  properly  raised  by  preliminary  objec- 
tion and  disposed  of,  and  the  judges  at  the  trial  had  no, 
jurisdiction  to  entertain  such  objection. 
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Richelieu  Election  Case,  Paradis  v.  Bruneau,   21    Can.  Election 
S.C.R.  168.  ^,Ku^ 

Held,  affirming  the  decision  of  Gill,  J.,  that  where  the 
petitioner's  status  in  an  election  petition  is  objected  to  by 
preliminary  objection,  such  status  should  be  established 
by  the  production  of  the  voters'  list  actually  used  at  the 
election,  or  a  copy  thereof  certified  by  the  clerk  of  thei 
Crown  in  Chancery,  R.S.C.,  c.  8,  ss.  41,  58  &  56,  R.S.C.,  s. 
5,  s.  32,  and  the  production  at  the  enquete  of  a  copy  certi- 
fied by  the  revising  officer  of  the  list  of  voters  upon  which 
his  name  appears,  but  which  has  not  been  compared  with 
the  voters'  list  actually  used  at  said  election  is  insufficient 
proof,     Gwynne  and  Patterson,  JJ.,  dissenting. 

Winnipeg  Election  Case;  Macdonald  Election  Case, 
27  Can.  S.C.R.  201. 

On  the  hearing  of  preliminary  objections  to  an  election 
petition  to  prove  the  status  of  the  petitioner  a  list  of  voters 
was  offered  with  a  certificate  of  the  Clerk  of  the  Crown 
in  Chancery,  which,  after  stating  that  said  list  was  a  true 
copy  of  that  finally  revised  for  the  district,  proceeded 
as  follows:  "And  is  also  a  true  copy  of  a  list  of  votera 
which  was  used  at  said  polling  division  at  and  in  relation 
to  an  election  of  a  member  of  the  House  of  Commons  of 
Canada  for  the  said  electoral  district  .  .  .  which 
original  list  of  voters  was  returned  to  me  by  the  returning 
officer  for  said  electoral  district  in  the  same  plight  and- 
condition  as  it  now  appears,  and  said  original  list  of  voters 
is  now  on  record  in  my  office." 

Held,  that  this  was,  in  effect,  a  certificate  that  the  list 
offered  in  evidence  was  a  true  copy  of  a  paper  returned  to 
the  Clerk  of  the  Crown  by  the  returning  officer  as  the  very 
list  used  by  the  deputy  returning  officer  at  the  polling 
district  in  question,  and  that  such  list  remained  of  record 
in  possession  of  said  clerk.  It  was  then  a  sufficient  cer- 
tificate of  the  paper  offered  being  a  true  copy  of  the  list 
actually  used  at  the  election.  Richelieu  Election  Case  (21 
Can.  S.C.R.  168),  followed. 

Re  Two  Mountains  Election,  31  Can.  S.C.R.  437. 
Held,  that  the  status  of  the  petitioner  was  sufficiently 
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Election        proved  by  the  pi'oduction  of  a  list  of  voters  bearing  the 
Status^'        imprint  of  King's  printer,  certified  by  the  Clerk  of  the 

Crown  in  Chancery  to  be  a  copy  of  the  voters'  list  used  at 

the  election  and  upon  which  the  name  of  the  petitioner 

appears. 

Senible,  that  a  jurat  of  the  affidavit  accompanying  the 

petition  subscribed  by  Grignon  &  Fortier,  prothonotaries, 

was  not  objectionable. 

Re  Beauharnois  Election,  31  Can.  S.C.R.  447. 

A  preliminary  objection  having  been  taken  to  the  status 
of  the  petitioner  on  the  ground  that  he  had  been  guilty  of 
corrupt  practices,  the  Supreme  Court,  approving  of  the 
judgment  of  the  court  below,  that  corrupt  practices  had 
not  been  proved,  refrained  from  expressing  an  opinion 
upon  the  question  argued,  viz.,  whether  under  the  Fran- 
chise Act  or  the  Dominion  Elections  Act  a  person  guilty 
of  corrupt  practices  could  vote,  and  consequently  could  not 
maintain  a  petition  against  the  return. 

Yukon  Election  Case,  Grant  v.  Tliompson,  37  Can.  S. 
C.R.  495. 

On  the  hearing  of  preliminary  objections  to  an  elec- 
tion petition  the  status  of  the  petitioner  may  be  established 
by  oral  evidence  not  objected  to  by  the  respondent. 

Filing  of  petitions. 

Vide  Re  Montmorency  Election,  3  Can.  S.C.R.  90.  Re 
West  Huron  Election,  8  Can.  S.C.R.  126.  Re  Lisgar  Elec- 
tion, 20  Can.  S.C.R.  1.  Re  Vaudreuil  Election,  22  Can.  S. 
C.R.  1.  Re  Marquette  Election,  27  Can.  S.C.R.  219.  Re 
West  Assinihoia  Election,  27  Can.  S.C.R.  215 ,  Re  Nicolet 
Election,  29  Can.  S.C.R.  178.  Re  Burrard  Election,  31 
Can.  S.C.R.  459.  Re  Two  Mountains  Election,  32  Can. 
S.C.R.  55. 

Form  of  petition. 

Re  King's  Election,  8  Can.  S.C.R.  192.  Re  Gloucester 
Election,  8  Can.  S.C.R.  204.     Re  Lisgar  Elect !o)i.  20  Cnn. 
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S.C.R.  1.  Re  Lunenburg  Election,  27  Can.  S.C.R.  226.  Election 
Be  West  Durham  Election,  31  Can.  S.C.R.  314.  Re  Two  J^P^^oJ 
Mountains  Election,  31  Can.  S.C.R.  437.  i>otition. 

Service  of  petition : 

Re  Montmagui/  Election,  15  Can.  S.C.R.  1.  Re  King's 
Election,  19  Can.  S.C.R.  526.  Re  Queen's  and  Prince  Elec- 
tion, 20  Can.  S.C.R.  26.  Re  Glengarry  Election,  20  Can. 
S.C.R.  38.  Re  Shelburne  Election.  20  Can.  S.C.R.  I(i9. 
Re  Beauharnais  Election,  27  Can.  S.C.R.  232.  Re  Laval 
Election,  Cout.  Dig.  529. 

Deposit. 

Re  Argenteuil  Election,  20  Can.  S.C.R.  194.  Re  Haltan 
Election,  Cout.  Dig.  516. 

Practice  and  procedure  generally. 

Gloucester  Election  Case,  8  Can.  S.C.R.  204. 

A  judgment  of  the  Supreme  Court  of  New  Brunswick^ 
setting  aside  an  order  of  a  judge  rescinding  a  previous 
order  made,  authorising  the  withdrawal  of  the  deposit 
money  and  removal  of  the  petition  off  the  files,  is  not  u 
judgment  on  a  preliminary  objection  within  the  meaning 
of  the  Act. 

King's  County  (N.S.)  Case,  8  Can.  S.C.R.  192. 

Nor  a  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
making  absolute  a  rule  to  set  aside  an  order  extending  the 
time  for  service  of  a  petition. 

Vaudreuil  Election  Case,  22  Can.  S.C.R.  1. 

Two  election  petitions  were  filed  against  the  appellant, 
one  by  A.  C,  filed  on  the  4th  April,  1892,  and  the  other 
by  A.  v.,  the  respondent,  filed  on  the  6th  April,  1892.  The 
trial  of  the  A.  V.  petition  was  by  an  order  of  a  judge  in 
chambers,  dated  the  22nd  September,  1892,  fixed  for  the 
26th  October,  1892.  On  the  24th  October  the  appellant 
petitioned  the  judge  in  chambers  to  join  the  two  petitions 
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r^ealT        ^^^  ^^^^^  another  date  fixed  for  the  trial  of  both  petitions. 
Practice  and  "^^^^^  motion  was  referred  to  the  trial  judges,  who,  on  the 
procedure.     2Gth  October,  before  proceeding  with  the  trial,  dismissed 
the  motion  to  have  both  petitions  joined  and  proceeded  to 
try  the  A.  V.  petition.     Thereupon  the  appellant  objected 
to  the  petition  being  tried  then  as  no  notice  had  been  given 
that  the  x\.  C.  petition  had  been  fixed  for  trial,  and,  sub- 
ject to  such  objection,  filed  an  admission  that  sufficient 
bribery  by  the  appellant's  agent  without  his  knowledge 
had  been  committed  to  avoid  the  election.    The  trial  judges 
then  delivered  judgment  setting  aside  the  election. 
On  an  appeal  to  the  Supreme  Court, 
Held,  1st.    That  under  s.  30  of  c.  9,  R.S.C.  (now  s.  37), 
the  trial  judge  had  a  perfect  right  to  try  the  A.  V.  petition 
separately. 

2nd.  That  the  ruling  of  the  court  below  on  the  objec- 
tion relied  on  in  the  present  appeal,  viz. :  That  the  trial 
judges  could  not  proceed  with  the  petition  in  this  case,  be- 
cause the  two  petitions  filed  had  not  been  bracketed  by  the 
prothonotary  as  directed  by  s.  30  of  c.  9,  R.S.C,  was  not 
an  appealable  judgment  or  decision.  Sedgewick,  J.,  doubt- 
ing. 

West  Assiniboia  Election  Case,  27  Can.  S.C.R.  215. 

The  Supreme  Court  refused  to  entertain  an  appeal 
from  the  decision  of  a  judge  in  chambers  granting  a  motion 
to  have  preliminary  objections  to  an  election  petition 
struck  out  for  not  being  filed  in  time.  Such  decision  was 
not  one  on  preliminary  objections  within  section  50  of  the 
Controverted  Election  Act  (now  s.  64),  and  if  it  were,  no 
judgment  on  the  motion  could  put  an  end  to  the  petition. 

Marquette  Election  Case,  27  Can.  S.C.R.  219. 

The  appeal  given  to  the  Supreme  Court  of  Canada  by 
the  Controverted  Elections  Act  R.S.C,  c.  9,  s.  50  (now  s. 
64),  from  a  decision  on  preliminary  objections  to  an  election 
petition  can  only  be  taken  in  respect  to  objections  filed 
under  section  12  of  the  Act.  No  appeal  lies  from  a  judg- 
ment granting  a  motion  to  dismiss  a  petition  on  the  ground 
that  the  affidavit  of  the  petitioner  wa=}  untrue. 
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Two  Mountains  Election  Case,  32  Can.  S.C.R.  55.  Election 

nppoiils. 

The  record  in  the  ease  of  a  controverted  election  was  Practice  and 
produced  in  the  Supreme  Court  of  Canada  on  appeal  procedure, 
against  the  judgment  on  preliminary  objections  and,  in 
re-transmission  to  the  court  below,  the  record  was  lost. 
Under  the  procedure  in  similar  cases  in  the  province  where 
the  petition  was  pending,  a  record  was  reconstructed  in 
substitution  of  the  lost  record,  and  upon  verification  as  to 
its  correctness,  the  court  below  ordered  the  substituted 
record  to  be  filed.  Thereupon  the  respondent  in  the  court 
below  raised  preliminary  objections  traversing  the  correct- 
ness of  a  clause  in  the  substituted  petition  which  was  dis- 
missed by  the  judgment  appealed  from.  Held,  that  as  the 
judgment  appealed  from  was  not  one  upon  a  question 
raised  by  preliminary  objections,  nor  a  judgment  upon  the 
merits  at  the  trial,  the  Supreme  Court  of  Canada  had  no 
jurisdiction  to  entertain  the  appeal,  nor  to  revise  the 
discretion  of  the  court  below  in  ordering  the  substituted 
record  to  be  filed. 

Re  Halton  Election,  19  Can.  S.C.R.  557. 

Harliament  having  been  dissolved  before  the  appeal 
came  on  for  hearing  in  the  Supreme  Court.  Held,  that  by 
the  effect  of  the  dissolution  the  petition  dropped,  and  that 
the  appellant,  petitioner,  was  not  entitled  to  have  the  record 
sent  back  to  the  court  below  with  a  view  of  being  repaid 
his  deposit,  but  it  was  proper  that  the  Registrar  should 
certify  to  the  court  below  that  the  appeal  to  the  Supreme 
Court  had  not  been  heard  and  that  petition  dropped  by 
reason  of  the  dissolution  of  Parliament  so  that  the  court 
below  might  be  in  a  position  to  make  an  order  disposing 
of  the  money  in  Court. 

Halton  Election  Case,  19  Can.  S.C.R.  557. 

The  petitioner  subsequently  moved  the  Supreme  Court 
of  Canada  for  an  order  directing  the  re-payment  to  him 
of  the  deposit  in  the  court  below,  shewed  that  a  similaiS 
application  in  the  High  Court  of  Justice  for  Ontario  had 
been  dismissed  and  that  the  order  by  Patterson,  J.,  had  not 
been  appealed  from.     On  15th  March,  1893,  the  Supreme 
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Election  Court  ordered  that  a  certificate  should  issue  reciting  the 
PracUce  and  Proceedings  that  had  taken  place  and  declaring  that  the 
procedure,     petitioner  was  entitled  to  have  his  deposit  returned. 

Lisgar  Election,  Wood  v.  Stewart,  1904. 

Before  the  appeal  in  this  case  came  on  for  hear- 
ing, Parliament  was  dissolved,  and  an  application  was 
made  by  the  appellant  for  an  order  allowing  him  to 
withdraw  his  deposit  on  the  ground  that  the  appeal  had 
abated  by  reason  of  the  dissolution  of  Parliament,  and  after 
argument  the  Court  delivered  judgment  declaring  that  the 
petition  had  abated,  and  the  petitioners  were  entitled  to  be 
paid  the  sum  of  $1,300  and  accrued  interest  deposited  with 
the  clerk  of  the  Court  of  King's  Bench,  Manitoba,  for  the 
costs  of  the  petition  and  of  the  appeal. 

Motion  to  dismiss  for  want  of  prosecution. 

Be  Lisgar  Election,  Wood  v.  Stewart,  1904. 

In  this  case  the  judgment  was  pronounced  upon  the 
petition  on  the  30th  day  of  October,  1902,  and  on  the  7th 
November  following,  the  petitioner  deposited  with  the 
Clerk  of  the  Election  Court,  the  necessary  security  and  fees 
in  connection  with  an  appeal  to  the  Supreme  Court  of 
Canada.  The  record  was  not  certified  by  the  Clerk  to  the 
Registrar  of  the  Supreme  Court  until  the  9th  day  of  Janu- 
ary, 1904,  and  was  only  received  by  the  Registrar  on  the 
IGth  January,  1904,  and  consequently  there  elapsed  be- 
tween the  day  of  the  giving  of  the  security  and  the  certi- 
fying of  the  record  a  period  of  one  year,  two  months  and 
two  days.  The  respondent  moved  before  the  Registrar  in 
chambers  to  dismiss  the  appeal  for  want  of  prosecution, 
and  the  material  filed  consisted  of  an  affidavit  by  the  solici- 
tor for  the  respondent  that  the  Court  stenographer  had  in- 
formed him  that  he  had  been  instructed  by  the  solicitor 
for  the  appellants  not  to  proceed  with  the  transcription 
of  his  notes  of  evidence,  and  that  this  was  the  cause  of  the 
delay  in  having  the  record  certified  by  the  election  clerk. 
The  solicitor  for  the  appellants,  on  the  contrary,  denied 
that  he  had  even  given  any  such  instructions  and  alleged 
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that  he  had  always    been    anxious    to    have  the  appeal  Election 
promptly  proceeded  with.     The  Eegistrar  made  a  prelim- pPP^jJf^  ^^^^ 
inary  order  directing  the  clerk  of  the  Election  Court  and  procedure. 
the  stenographer  to  forward  a  certificate  under  their  re-  ^j'^^^P  °^ 
spective  hands  and  seals  accounting  for  delay,  if  any,  in  court, 
extending  the  notes  of  evidence  taken  at  the  trial  of  the 
election  petition.     These  officers  having  satisfied  the  Regis- 
trar that  the  solicitors  for  the  appellants  were  not  respon- 
sible for  the  delay,  the  motion  to  dismiss  was  refused.     In 
his  reasons  for  judgment  the  Registrar  said: 

'The  appellant  is  required  within  eight  days  from  the 
date  of  the  decision  to  deposit  with  the  clerk  of  the  Court 
or  other  proper  officer,  the  sum  of  $300  and  a  further  sum 
of  $10  as  a  fee  for  making  up  and  transmitting  the  record 
to  the  Supreme  Court.  Having  complied  with  this  the  ap- 
pellant is  under  no  responsibility  for  any  delay  which  may 
arise  in  the  office  of  the  clerk  of  the  Election  Court.  The 
latter  may  unnecessarily  and  unreasonably  delay  the  trans- 
mission of  the  record.  He  may  have  trouble  in  getting  the 
notes  of  evidence  extended.  He  may  be  in  doubt  as  to  the 
material  contained  in  the  record.  He  may  have  to  consult 
the  trial  judges  with  respect  to  this  material.  This  does 
not  concern  the  appellant.  Neither  need  he  be  disturbed 
by  fear  that  the  clerk  will  fail  to  incorporate  in  the  record 
material  which  the  appellant  deems  essential  because  he 
will  have  an  opportunity  when  the  record  has  been  received 
by  the  Registrar  to  apply  to  the  Supreme  Court  and  have 
any  error  or  mistake  corrected. 

"In  the  next  place  it  is  to  be  remembered  the  public 
interests  require  that  the  right  of  a  member  to  sit  in  Par- 
liament should  be  finally  determined  at  the  earliest  moment 
possible.  This  is  abundantly  clear  from  the  strict  provi- 
sions of  the  Controverted  Elections  Act  which  limit  the 
time  for  each  step  in  the  cause.  Vide  sections  9,  10,  12,  13, 
32,  43.  These  clearly  manifest  the  intention  of  Parliament 
that  election  trials  should  be  promptly  disposed  of.  If 
further  authority  were  required  it  can  be  found  in  the 
decisions  of  this  Court.  Mr.  Justice  Patterson  in  the  Halton 
Election  Case,  19  Can.  S.C.R.,  p.  557,  says:  'It  is  not 
material  to  attempt  to  apportion  the  responsibility  for  this 
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Officers  of 

Election 

Court. 


Election  waste  of  two  years  before  reaching  a  decision  so  unlike  the 
PracUceand  promptness  which  is  aimed  at  by  the  law  respecting  con- 
procedure,     troverted  election.' 

"It  follows  therefore  that  although  an  appellant  will 
not  be  held  responsible  for  delays  made  by  the  officer  of  the 
Court,  yet  if  he  unwarrantably  interferes  in  the  proceed- 
ings in  the  clerk's  office  causing  an  unreasonable  and  un- 
necessary delay  he  may  become  liable  to  hav6  his  appeal 
dismissed." 

In  election  appeals  it  was  fonnerly  considered  that  mo- 
tions to  dismiss  for  want  of  prosecution  must  be  made  to 
the  Court.  North  York  Election  Case,  Cout.  Dig.  1113 ;  but 
in  the  Halton  Election  Case,  19  Can.  S.C.R.  557,  the  Court 
referred  such  a  motion  to  a  judge  in  chambers,  and  since 
then  the  Registrar  has  heard  them. 

Chicoutimi  &  Saguenay  Electio7i  Case,  Cout.  Dig.  1113. 
Martin  v.  Roy,  Cout.  Dig,  1113. 


Notice  of  trial. 

Pontiac  Election  Case,  20  Can.  S.C.R.  626. 

An  objection  that  the  15  days'  notice  of  trial  required 
by  the  rules  of  Court  had  not  been  complied  with,  is  not 
an  objection  which  can  be  invoked  on  an  appeal  to  the 
Supreme  Court  where  the  appeal  is  taken  from  the  judg- 
ment or  decision  on  a  question  of  law  or  of  fact  of  the 
judge  who  tried  the  petition. 


Speedy  hearing  of  election 


Charlevoix  Election  Case,  Brassard  v.  Langevin,  2  Can. 
S.C.R.  319. 

Per  Strong,  J. — "It  may  be  truly  said  that  there  is  no 
class  of  litigations  in  which  judicial  despatch  is  more  desir- 
able than  that  arising  out  of  controverted  elections.  The 
interests  of  all  concerned,  those  of  the  parties,  the  courts 
and  the  public,  alike  require  reasonable  promptitude  of 
decision  in  such  cases." 
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Be  North  Ontario  Election  Case,  3  Can.  S.C.R.  374.  Election 

Per  Tasehereau,  J. (405). — "Election  cases  affect  pub- gpeedy 
lie  interests.  That  is  why  Parliament,  instead  of  leaving  hearing, 
to  the  parties  the  power  of  setting  down  their  case  for  hear- 
ing as  in  ordinary  eases,  has  ordered  the  Registrar  to  do 
so  in  election  cases  for  the  nearest  convenient  time  after 
the  transmission  to  him  of  the  record.  Parliament  evi- 
dently intended  that  election  appeals  should  not  be  de- 
layed." 

Re  Pontine  Election  Case,  20  Can.  S.C.R.  626. 
Per   Gwynne,   J. — "Speedy   administration    of   justice 
was  the  object  of  the  statute. 

Findings  of  fact  in  court  below. 

Bellechasse  Election,  5  Can.  S.C.R.  91. 

Held,  that  an  Appellate  Court  in  election  cases  ought 
not  to  reverse,  on  mere  matters  of  fact,  the  findings  of  the 
judge  who  has  tried  the  petition,  unless  the  court  is  con- 
vinced beyond  doubt  that  his  conclusions  are  erroneous, 
and  that  the  evidence  in  this  case  warranted  the  finding 
of  the  court  below,  that  appellant  had  been  guilty  of  per- 
sonal bribery. 

Berthier  Election  Case,  Genereux  v.  Cuthhert,  9  Can. 
S.C.R.  102. 

Held,  as  to  three  charges,  that  on  the  facts  the  judgment 
of  the  court  below  was  not  clearly  wrong  and  should  there- 
fore not  be  reversed. 

Montcalm  Election  Case,  9  Can.  S.C.R.  93. 

Held,  that  the  Supreme  Court  will  not  reverse  on  mere 
matters  of  fact  the  judgment  of  the  judge  who  tries  an 
election  petition  unless  the  matter  of  the  evidence  is  of 
such  a  nature  as  to  convey  an  irresistible  conviction  that 
the  judgment  is  not  only  wrong  but  is  erroneous. 

North  Perth  Election  Case,  20  Can.  S.C.R.  331. 
Per   Gwynne,   J. — "In   all   cases   of   mere   matters  of 
facts  the  finding  which  depends  upon  the  credibility  of 
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Election  witnesses  or  upon  the  due  balancing  of  contradictory  evi- 
F?Qdhie9of  tlence,  the  judgment  of  the  learned  judge  who  hears  and 
trial  judges,  sees  the  witnesses  should,  never,  in  my  opinion,  be  reversed 
by  an  Appellate  Court,  and  the  more  especially  is  this  the 
case  with  judgments  rendered  upon  these  election  petitions, 
the  trial  of  which  takes  place  before  two  judges  whose  con- 
current opinion  is  necessary  to  the  avoiding  of  the  election ; 
but  where  the  question  in  issue  depends  upon  the  proper 
inference  to  be  drawn  from  undisputed  facts,  the  Appellate 
Court,  equally  with  the  trial  court  is  bound  to  exercise  its 
independtnt  judgment. 

For  eases  on  the  weight  to  be  attached  to  findings  of  the 
trial  judges,  vide  p.  299,  supra. 

Presentation  of  petition. 

Yulion  Election  Case,  Grant  v.  Thompson,  37  Can.  S. 
C.R.  495. 

A  petition  alleging  "an  undue  election"  or  "undue 
return"  of  a  candidate  at  an  election  for  the  House  of 
Commons  cannot  be  presented  and  served  before  the  can- 
didate has  been  declared  elected  by  the  returning  officer. 
Girouard  and  Idington,  JJ.,  dissenting. 

65.  The  party  so  desiring  to  appeal  shall,  within  eight 
days  from  the  day  on  which  the  decision  appealed  from 
was  given,  deposit  with  the  clerk  of  the  court  with 
whom  the  petition  was  lodged  or  with  the  proper  officer 
for  receiving  moneys  paid  into  court,  at  the  place  where 
the  hearing  of  the  preliminary  objections,  or  where  the 
trial  of  the  petition  took  place,  as  the  case  may  be,  if  in  the 
Province  of  Quebec,  and  at  the  chief  office  of  the  court  in 
which  the  petition  was  presented,  if  in  any  other  province, 
in  cases  of  appeal  other  than  from  a  judgment,  rule,  order 
or  decision  on  any  preliminary  objection,  the  sum  of  three 
hundred  dollars,  and  in  such  last  mentioned  cases,  the  sum 
of  one  hundred  dollars,  as  security  for  costs,  and  also  a 
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further  sum  of  ten  dollars  as  a  fee  for  making  up  and  trans-       S.  65. 
•     •  o.  n  /^         T  1  Election 

mitting  the  record  to  the  Supreme  Court  of  Canada;  andappeals. 
such  deposit  may  be  made  in  legal  tender  or  in  the  bills  ^j^'J^"^^^'" 
of  any  chartered  bank  doing  business  in  Canada.    54-55  V., 
c.  20,  s.  12. 

66.  Upon  such  deposit  being  so  made,  the  said  clerk  or 
other  proper  officer  shall  make  up  and  transmit  the  record 
of  the  case  to  the  Registrar  of  the  Supreme  Court  of  Can- 
ada, who  shall  set  down  the  said  appeal  for  hearing  by  the 
Supreme  Court  of  Canada  at  the  nearest  convenient  time 
and  according  to  the  rules  of  the  Supreme  Court  of  Can- 
ada in  that  behalf.    R.S.,  c.  9,  s.  51. 

The  eight  days  within  which  the  deposit  must  be  made 
is  imperative,  and  the  time  cannot  be  extended  by  the 
Supreme  Court. 

Vide  North  Ontario  Election  Case,  infra,  p.  509. 

Neither  can  the  time  be  extended  by  the  trial  judges 
under  section  71,  as  election  petitions  are  expressly  ex- 
cluded by  this  section  from  the  power  given  to  the  court 
below  to  extend  the  time  for  bringing  an  appeal. 

Rules  1  to  50  inclusive  of  the  Supreme  Court,  except 
Rule  12,  do  not  apply  to  election  appeals.  Vide  Rule  50, 
supra,  p.  431. 

Rule  12  provides  for  the  convening  of  a  special  session 
of  the  Court  for  the  hearing  of  election  appeals. 

The  rules  providing  for  the  payment  of  fees  to  the 
Registrar  and  taxation  of  costs  are  applicable  to  election 
appeals. 

The  Registrar  should  not  set  down  an  election  appeal 
until  the  fee  of  $10  provided  by  Rule  56,  has  been  paid. 

Be  North  Ontario  Election  Case,  3  Can.  S.C.R.  374. 

The  record  was  transmitted  to  the  Registrar  of  the 
Supreme  Court  on  the  11th  June,  1879.  On  the  24th 
September,  1879,  application  was  made  on  behalf  of  the 


eight  da  vs. 
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S.  66.  appellant  to  the  Chief  Justice,  under  Rule  55  to  dis- 
fppeX  pense  with  printing  part  of  the  record.  It  appearing, 
Deposit  in  when  this  application  was  made,  that  the  fee  for  enter- 
ing the  appeal  had  not  been  paid  to  the  Registrar  under 
Rule  56  and  schedule  therein  referred  to,  the  Chief  Jus- 
tice refused  to  entertain  the  application  until  such  fee 
should  be  paid,  and  the  appeal  duly  entered.  Thereupon  the 
agent  for  the  appellant's  solicitor  paid  the  fee,  and  the 
Chief  Justice  made  the  order  as  asked. 

As  a  matter  of  convenience,  many  of  the  rules  of  prac- 
tice are  followed  in  election  appeals,  although  declared 
not  applicable  by  Rule  50 ;  e.g.,  the  rules  relating  to  inter- 
locutory applications. 

67.  The  party  so  appealing  shall,  within  three  days 
after  the  said  appeal  has  been  so  set  down  as  aforesaid  or 
within  such  other  time  as  the  court  or  trial  judges  by 
whom  such  decision  appealed  from  was  given  allow,  give 
to  tlie  other  parties  to  the  said  petition  affected  by  such 
appeal,  or  the  respective  attorneys,  solicitors  or  agents  Ijy 
whom  such  parties  were  represented  on  the  hearing  of  such 
preliminary  objections  or  at  the  trial  of  the  petition,  as 
the  case  may  be,  notice  in  writing  of  such  appeal  having 
been  so  set  down  for  hearing  as  aforesaid  and  may  in 
such  notice  if  he  so  desires,  limit  the  subject  of  the  said 
appeal  to  any  special  and  defined  question  or  questions. 

2.  The  appeal  shall  thereupon  be  heard  and  determined 
by  the  Supreme  Court  of  Canada,  which  shall  pronounce 
such  judgment  upon  questions  of  law  or  of  fact,  or  both, 
as  in  the  opinion  of  such  Court  ought  to  have  been  given 
by  the  court  or  trial  judges  whose  decision  is  appealed 
from;  and  the  Supreme  Court  of  Canada  may  make  such 
order  as  to  the  money  deposited  as  aforesaid,  and  as  to  the 
costs  of  the  appeal  as  it  thinks  just;  and  in  case  it  appears 
to  the  court  that  any  evidence  duly  tendered  at  the  trial 
was  improperly  rejected,  the  Court  may  cause  the  v/itness 
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to  be  examined  before  the  Court  or  a  judge  thereof,  or  upon  Election 

appeals, 
commission.    R.S.,  e.  9,  s.  51;  54-55  V.,  c.  20,  s.  17.  Notice  of 

appeal. 

Notice  of  appeal. 

North  Ontario  Election  Case,  Wheeler  v.  Gibbs,  3  Can. 
S.C.R.  374. 

On  a  motion  to  quash  the  appeal  on  behalf  of  the  re- 
spondent, on  the  ground  that  the  appellant  had  not,  within 
three  days  after  the  Registrar  of  the  Court  had  set  down 
the  matter  of  the  petition  for  hearing,  given  notice  in  writ- 
ing to  the  respondent,  or  his  attorney  or  agent,  of  such 
setting  down,  nor  applied  to  and  obtained  from  the  judge 
who  tried  the  petition  further  time  for  giving  such  notice, 
as  required  by  the  48th  section  of  the  Supreme  and  Ex- 
chequer Court  Act. 

Held,  that  this  provision  in  the  statute  was  imperative ; 
that  the  giving  of  such  notice  was  a  condition  precedent 
to  the  exercise  of  any  jurisdiction  by  the  Supreme  Court 
to  hear  the  appeal;  that  the  appellant  having  failed  to 
comply  with  the  statute,  the  Court  could  not  grant  relief 
under  Rules  56  or  69 ;  and  that  therefore  the  appeal  could 
not  be  then  heard,  but  must  be  struck  off  the  list  of  appeals, 
with  costs  of  the  motion. 

Subsequent  to  this  judgment,  the  appellant  applied  to 
tlie  judge  who  tried  the  petition,  to  extend  the  time  for 
giving  the  notice,  whereupon  the  said  judge  granted  the 
application  and  made  an  order,  "extending  the  time  for 
giving  the  proscribed  notice  till  the  10th  day  of  December 
then  next. ' '  The  case  was  again  set  dovm  by  the  Registrar 
for  hearing  by  the  Supreme  Court  at  the  February  session 
following,  being  the  nearest  convenient  time,  and  notice 
of  such  setting  down  was  dulj^  given  within  the  time  men- 
tioned in  the  order.  The  respondent  thereupon  moved  to 
dismiss  the  appeal,  on  the  ground  that  the  appellant  un- 
duly delayed  to  prosecute  his  appeal,  or  failed  to  bring  the 
same  on  for  hearing  at  the  next  session,  and  that  the  judge 
who  tried  the  petition  had  no  power  to  extend  the  time  for 
giving  such  notice  after  the  three  days  from  the  first  set- 
ting down  of  the  case  for  hearing  by  the  Registrar  of  this 
Court. 

33 
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Election 
appeak. 
Notice  of 
appeui. 


Held,  that  the  power  of  the  judge  who  tried  the  petition 
to  make  an  order  extending  the  time  for  giving  such  notice 
is  a  general  and  exclusive  power  to  be  exercised  according 
to  sound  discretion,  and  the  judge  having  made  such  an 
order  in  this  case,  the  appeal  came  properly  before  the 
Court  for  hearing.     Taschereau,  J.,  dissenting. 


Costs. 

"The  usual  practice  has  been  to  certify  the  judgment 
of  the  Supreme  Court  to  the  court  below,  and  to  leave  to 
the  latter  court  the  enforcement  of  the  payment  of  the 
costs.  But  the  Court  may  issue  writs  to  enforce  payment 
of  the  costs  of  an  election  appeal.  This  was  done  in  the 
North  Ontario  Election  Case  {Wheeler  v.  Gibbs),  but  the 
execution  was  stayed  by  Taschereau,  J.,  to  permit  an  appli- 
cation to  the  Court  for  an  amendment  of  the  judgment,  to 
enable  the  respondent  to  set-off  against  the  costs  of  appeal, 
costs  allowed  respondent  in  court  below.  The  amendment 
was  made,  and  execution  stayed  by  the  Conrt,  February, 
1881.  The  payment  of  interlocutory  costs  will  be  enforced 
by  writs  of  execution  issued  by  the  Supreme  Court.  This 
was  done  in  the  North  Ontario  Election  Case  on  the  23rd 
January,  1880."    Cass.  Prac.  2nd  ed.,  p.  120. 


68.  If  an  appeal,  as  provided  by  this  Act  is  made  to 
the  Supreme  Court  of  Canada  from  the  judgment  or  deci- 
sion of  the  trial  judges,  they  shall  make  to  the  Supreme 
Court  of  Canada  the  report  and  certificate  with  respect 
to  corrupt  practices  hereinbefore  directed  to  be  made,  and 
may  make  the  special  report  as  to  any  matters  arising  in 
the  course  of  the  trial  as  herebefore  provided,  and  thQ 
same,  together  with  the  decision  and  findings,  if  any,  with 
respect  to  corrupt  practices  by  agents  hereinbefore  pro- 
vided for,  shall  form  a  part  of  the  record  in  the  said  matter 
to  be  transmitted  to  the  Supreme  Court  on  such  appeal. 
54-55  v.,  c.  20,  s.  14. 

The  certificate  and  report  referred  to  in  this  section 


iSUPKEME   COURT  ACT  APi»ENDIX.  515 

are  set  out  iu  the  following  sections  of  the  Dominion  Con-       s.  us. 
troverted  p]lections  Act.  appel?" 

58.  At  the  conclusion  of  the  trial,  the  trial  judges  shall  t'^eportto 
determine  whether  the  member  whose  election  or  return  is  ^ourt. 
complained  of  or  any  and  what  other  person  was  duly- 
returned  or  elected,  or  whether  the  election  was  void,  and 

other  matters  arising  out  of  the  petition,  and  requiring) 
their  determination,  and  shall,  except  in  the  case  of  appeal 
hereinafter  mentioned,  within  four  days  after  the  expira- 
tion of  eight  days  from  the  day  on  which  they  shall  so  have 
given  their  decision,  certify  in  writing  such  determination 
to  the  speaker,  appending  thereto  a  copy  of  the  notes  of 
evidence. 

2.  The  determination  thus  certified  shall  be  final  to  all 
intents  and  purposes.    R.S.,  c.  9,  s.  43. 

59.  Every  certificate  and  every  report  sent  to  the^ 
speaker  in  pursuance  of  this  Act  shall  be  under  the  hands 
of  both  judges. 

2.  If  the  trial  judges  differ  as  to  whether  the  mem- 
ber whose  return  or  election  is  complained  of  was  duly 
returned  or  elected,  they  shall  certify  that  difference,  and 
the  member  shall  be  deemed  duly  elected  or  returned. 

3.  If  the  trial  judges  determine  that  such  member  was 
not  duly  elected  or  returned,  but  diff'er  as  to  the  rest  of  the 
determination,  they  shall  certify  that  difference,  and  the 
election  shall  be  deemed  to  be  void. 

4.  If  the  trial  judges  differ  as  to  the  subject  of  a  report 
to  the  Speaker,  they  shall  certify  that  difference  and  make 
no  report  on  the  subject  on  which  they  so  differ.  54-55 
v.,  c.  20,  s.  17. 

60.  When  any  charge  is  made  in  an  election  petition  of 
any  corrupt  practice  having  been  committed  at  the  election 
to  which  the  petition  relates,  the  trial  judges  shall,  in  addi- 
tion to  such  certificate,  and  at  the  same  time,  report  in  writ- 
ing to  the  Speaker. 

(a.)  Whether  any  corrupt  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or  with  the  knowledge 
and  consent  of  any  candidate  at  such  election,  stating  the 
name  of  such  candidate,  and  the  nature  of  such  corrupt 
practice ; 
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S.  68.  (J  )   Tj^g  names  of  any  persons  who  have  been  proved 

appeals!        ^*  ^he  trial  to  have  been  guilty  of  any  corrupt  practice ; 
Report  to  (c.)  Whether  corrupt  practices  have,  or  whether  there 

the  Supreme  ^^  reason  to  believe  that  corrupt  practices  have  extensively 
prevailed  at  the  election  to  which  the  petition  relates; 

(d.)  Whether  they  are  of  opinion  that  the  inquiry  into 
the  circumstances  of  the  election  has  been  rendered  incom- 
plete by  the  action  of  any  of  the  parties  to  the  petition, 
and  that  further  inquiry  as  to  whether  corrupt  practices 
have  extensively  prevailed  is  desirable.     R.S.,  c.  9,  s.  44. 

61.  The  trial  judges  may,  at  the  same  time,  make  a 
special  report  to  the  Speaker  as  to  any  matters  arising  in 
the  course  of  the  trial,  an  account  of  which  ought,  in  their 
judgment,  to  be  submitted  to  the  House  of  Commons. 
R.S.,  e.  9,  s.  45. 

69.  The  Registrar  shall  certify  to  the  Speaker  of  the 
House  of  Commons,  the  judgment  and  decision  of  the 
Supreme  Court,  confirming,  changing  or  annulling  any 
decision,  report  or  finding  of  the  trial  judges  upon  the 
several  questions  of  law  as  well  as  of  fact  upon  which  the 
appeal  was  made,  and  therein  shall  certify  as  to  the  mat- 
ters and  things  as  to  which  the  trial  judges  would  have 
been  required  to  report  to  the  Speaker,  whether  they  are 
confirmed,  annulled  or  changed,  or  left  unaffected  by  such 
decision  of  the  Supreme  Court ;  and  such  decision  shall  be 
final.    R.S.,  s.  9,  s.  51 ;— 54-55  V.,  c.  20,  s.  13. 

Be  Glengarry  Election,  59  L.T.  379 ;  4  Times  L.R.  664. 

In  delivering  judgment  upon  a  petition  for  leave  to 
appeal  from  the  judgment  of  the  Supreme  Court  of  Can- 
ada, 14  Can.  S.C.R.  453,  the  Judicial  Committee  of  the 
Priw  Council  decided  that  no  appeal  in  a  controverted 
election  case  would  be  entertained. 


APPEALS   UNDER  THE  RAILWAY   ACTR-^^fy 

appeals. 

THE  EAILWAY  ACT. 
R.S.,  c.  37. 

55.  The  Board  may,  of  its  own  motion,  or  upon  the 
application  of  any  party,  and  upon  such  security  being 
given  as  it  directs,  or  at  the  request  of  the  Governor  in 
Council  state  a  case,  in  writing,  for  the  opinion  of  the 
Supreme  Court  of  Canada  upon  any  question  which  in  the 
opinion  of  the  Board  is  a  question  of  law. 

2.  The  Supreme  Court  of  Canada  shall  hear  and  deter- 
mine the  question  or  questions  of  law  arising  thereon,  and 
remit  the  matter  to  the  Board  with  the  opinion  of  the 
Court  thereon.    3  E.  VII.,  c.  58,  s.  43. 

56.  The  Governor  in  Council  may,  at  any  time,  in  his 
discretion,  either  upon  petition  of  any  party,  person  or 
company  interested,  or  of  his  own  motion  and  without  any 
petition  or  application,  vary  or  rescind  any  order,  decision 
rule  or  regulation  of  the  Board,  whether  such  order  or 
decision  is  made  inter  partes  or  otherwise,  and  whether 
such  regulation  is  general  or  limited  in  its  scope  and  appli- 
cation ;  and  any  order  which  the  Governor  in  Council  may 
make  with  respect  thereto  shall  be  binding  on  the  Board 
and  all  parties. 

2.  An  appeal  shall  lie  from  the  Board  to  the  Supreme 
Court  of  Canada  upon  a  question  of  jurisdiction,  but  such 
appeal  shall  not  lie  unless  the  same  is  allowed  by  a  judge 
of  the  said  Court  upon  application  and  upon  notice  to  the 
parties  and  the  Board  and  hearing  such  of  them  as  appear 
and  desire  to  be  heard;  and  the  costs  of  such  application 
shall  be  in  the  discretion  of  the  judge. 
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Railway  3.  An  appeal  shall  also  lie  from  the  Board  to  such  Court 

upon  any  question  which  in  the  opinion  of  the  Board  is  a 
question  of  law,  upon  leave  therefor  having  been  first 
obtained  from  the  Board;  and  the  granting  of  such  leave 
shall  be  in  the  discretion  of  the  Board. 

4.  Upon  such  leave  being  obtained  the  party  so  appeal- 
ing shall  deposit  with  the  Registrar  of  the  Supreme  Court 
of  Canada  the  sum  of  two  hundred  and  fifty  dollars,  by 
M  ay  of  security  for  costs,  and  thereupon  the  Registrar  shall 
net  the  appeal  down  for  hearing  at  the  nearest  convenient 
time ;  and  the  party  appealing  shall,  within  ten  days  after 
the  appeal  has  been  so  set  down;  give  to  the  parties  aifected 
by  the  appeal,  or  the  respective  solicitors  by  whom  such 
parties  were  represented  before  the  Board,  and  to  the  Secre- 
tary, notice  in  writing  that  the  case  has  been  so  set  down 
to  be  heard  in  appeal  as  aforesaid;  and  the  said  appeal 
shall  be  heard  by  such  Court  as  speedily  as  practicable. 

5.  On  the  hearing  of  any  appeal,  the  Court  may  draw 
all  such  inferences  as  are  not  inconsistent  with  the  facts 
expressly  found  by  the  Board,  and  are  necessary  for  deter- 
mining the  question  of  jarisdiction,  or  law,  as  the  case  may 
be,  and  shall  certify  its  opinion  to  the  Board,  and  the 
Board  shall  make  an  order  in  accordance  with  such 
opinion. 

6.  The  Board  shall  be  entitled  to  be  heard,  by  counsel 
or  otherwise,  upon  the  argument  of  any  such  appeal. 

7.  The  Court  shall  have  power  to  fix  the  costs  and  fees  to 
be  taxed,  allowed  and  paid  upon  such  appeals,  and  to  make 
rules  of  practice  respecting  appeals  under  this  section; 
and  until  such  rules  are  made,  the  rules  and  practice  appli- 
cable to  appeals  from  the  Exchequer  Court  shall  be  appli- 
cable to  appeals  under  this  Act. 

8.  Neither  the  Board  nor  any  member  of  the  Board 
shall  in  any  case  be  liable  to  any  costs  by  reason  or  in  re- 
spect of  any  appeal  or  application  under  this  section. 


SUPREME  COURT  ACT  APPENDIX.  519 

9.  Save  as  provided  in  this  section, —  Railway 

appeals, 
(a.)  every  decision  or  order  of  the  Board  shall  be  final; 

and, 

(b.)  no  order,  decision  or  proceeding  of  the  Board  shall 
be  questioned  or  reviewed,  restrained  or  removed  by  pro- 
hibition, injunction,  certiorari,  or  any  other  process  or 
proceeding  in  any  court.    3  E.  VII.,  c.  58,  s.  44. 

General  Order  No.  88  of  the  Supreme  Court,  passed  on 
the  14th  June,  1905,  contains  the  following  provisions  with 
respect  to  appeals  from  the  Board  of  Railway  Commission- 
ers for  Canada  : 

"3.  Wherever  a  reference  is  made  to  the  Court  by  the 
Governor  in  Council  or  by  the  Board  of  Railway  Commis- 
sioners for  Canada,  the  case  shall  only  be  inscribed  by  the 
Registrar  upon  the  direction  and  order  of  the  Court  or  a 
judge  thereof,  and  factums  shall  thereafter  be  filed  by  all 
parties  to  the  reference  in  the  manner  and  form  and  within 
the  time  required  in  appeals  to  the  Court. 

4.  Whenever  an  appeal  is  taken  from  any  decision  of 
the  Board  of  Railway  Commissioners  for  Canada  pursuant 
to  the  provisions  of  the  Railway  Act,  the  appeal  shall  be 
upon  a  case  to  be  stated  by  the  parties,  or  in  the  event  of 
difference,  to  be  settled  by  the  said  Board  or  the  chairman 
thereof,  and  the  case  shall  set  forth  the  decision  objected 
to  and  so  much  of  the  affidavits,  evidence  and  documents 
as  are  necessary  to  raLse  the  question  for  the  decision  of 
the  Court. 

All  the  rules  of  the  Supreme  Court  from  1  to  44  both  in- 
clusive, shall  be  applicable  to  appeals  from  the  said  Board 
of  Railway  Commissioners  for  Canada,  except  in  so  far  as 
the  Railway  Act  otherwise  provides." 

Section  55  provides  for  obtaining  the  opinion  of  the 
Supreme  Court  of  Canada  upon  any  question  which  in  the 
opinion  of  the  Board  is  one  of  law,  where  the  opinion  is 
desired  by 

(a.)  The  Board, 

(&.)  Any  party,  or 

(c.)   The  Governor  in  Council. 
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Railway  j^  any  such  event  the  Board  states  a  case  for  the  opin- 

Ptadtlce  and  ^°^  ^^  ^he  Court  which  is  forwarded  to  the  Registrar  of  the 
procedure.  Supreme  Court,  and  an  application  should  then  be  made 
either  to  the  Court  or  a  judge  for  a  direction  under  the 
above  General  Order,  No.  88,  to  have  the  case  set  down  at 
some  sittings  of  the  Court,  and  after  the  direction  is  made, 
the  case  and  factums  should  be  printed  and  filed  as  in 
ordinary  appeals. 

Section  56  confers  an  appellate  jurisdiction  upon  the 
Supreme  Court  from  the  order  or  decision  of  the  Board, 
where  a  question  of  the  jurisdiction  of  the  Board  is  in- 
volved and  leave  to  appeal  has  been  granted  by  a  judge  of 
the  Supreme  Court. 

In  the  case  of  the  Montreal  Street  Ely.  Co.  v.  Montreal 
Terminal  Rly.  Co.,  35  Can.  S.C.R.  478,  Mr.  Justice  Sedge- 
wick,  before  whom  the  application  was  made  for  leave  to 
appeal,  directed  the  Registrar  to  request  the  attendance  of 
the  solicitor  for  the  Board,  as  sub-section  2  contained  the 
express  provision  that  the  Board  should  be  heard  on  such 
applications.  Since  then,  on  applications  for  leave  the 
solicitor  for  the  Board  has  always  been  present. 

Montreal  Street  Rly.  Co.  v.  Montreal  Terminal  Rly.  Co., 
35  Can.  S.C.R.  478;  36  Can.  S.C.R.  369. 

The  Montreal  Terminal  Rly.  Co.  by  virtue  of  its  charter 
and  an  agreement  with  the  town,  passed  through  the  town 
of  Maisonneuve  and  obtained  an  order  from  the  Board  of 
Railway  Commissioners  approving  of  a  branch  line  on 
Ernest  Street  in  said  town.  The  Montreal  Street  Rly. 
operated  a  tramway  which  extended  into  Maisonneuve,  and 
without  constructing  the  intermediate  section,  proceeded 
to  place  a  double  set  of  tracks  on  Pius  IX.  Avenue,  where 
it  crossed  Ernest  Street,  thus  preventing  the  Terminal  Co. 
from  proceeding  with  the  construction  of  its  road  on  Ernest 
Street.  The  Board  directed  that  the  appellants  should  at 
their  own  cost  and  expense,  within  forty-eight  hours  after 
service  of  the  order,  remove  the  rails,  ties,  etc..  laid  by 
them  at  the  intersection  of  Ernest  Street,  and  Pius  IX. 
Avenue,  and  restore  the  roadway  as  nearly  as  possible  to 
its  original  condition. 
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In  granting  leave  to  appeal  Mr.  Justice  Sedgewick  held  Railway 
that  there  was  grave  doubt  as  to  the  jurisdiction  of  the  prSlj  and 
Board  of  Railway  Commissioners  to  make  the  order  com-  procedure, 
plained  of,  and  whether  or  not  the  order  amounted  to  an 
interference  with  a  matter  falling  exclusively  within  the 
jurisdiction  of  the  Superior  Court  of  the  Province  of  Que- 
bec, and  that  the  questions  raised  were  of  siifficient  public 
importance  to  call  for  a  decision  of  the  Supreme  Court  as 
to  the  conflict  of  jurisdiction,  and  the  construction  of  the 
provisions  of  the  statute  constituting  the  Board  of  Railway 
Commissioners  and  defining  their  powers. 

The  Supreme  Court  held,  Taschereau,  C.J.,  and  Gir- 
ouard,  J.,  dissenting,  that  the  order  of  the  Board  of  Rail- 
way Commissioners  was  without  jurisdiction. 

The  James  Bay  Ely.  Co.  v.  The  Grand  Trunk  Rly.  Co., 
37  Can.  S.C.R.  372. 

The  Board  of  Railway  Commissioners  allowed  the 
James  Bay  Rly.  Co.  to  cross  under  the  tracks  of  the 
Grand  Trunk  Rly.  Co.  An  application  was  made  by 
the  James  Bay  Co.  to  Idington,  J.,  for  leave  to  appeal 
to  the  Supreme  Court  on  the  ground  that  the  Board 
had  no  jurisdiction  to  make  the  order  in  so  far  as  it 
directed  that  the  masonry  work  of  the  under  crossing 
should  be  sufficient  to  allow  of  the  construction  of  an  addi- 
tional track  on  the  line  of  the  Grand  Trunk  Rly. 

The  Supreme  Court  held  that  the  question  involved  in 
the  matters  in  dispute  between  the  companies  was  one  of 
law  and  not  a  question  of  the  jurisdiction  of  the  Board  and 
that  therefore  there  was  no  appeal  to  the  Supreme  Court 
without  leave  of  the  Board  which  had  not  been  obtained  in 
this  case. 

Williams  v.  Grand  Trunk  Rly.  Co.,  36  Can.  S.C.R.  321. 

Held,  no  appeal  lies  to  the  Supreme  Court  of  Canada 
from  an  order  of  a  judge  of  that  Court  in  chambers  grant- 
ing or  refusing  leave  to  appeal  from  a  decision  of  the 
Board  of  Railway  Commissioners. 

C.  P.  Rly.  Co.  V.  James  Bay  Rly.  Co.,  36  Can.  S.C.R.  42. 
Held,  on  a  reference  concerning  an  application  to  the 
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Railway        Board   of    Railway    Commissioners    for    Canada    for    the 

TVacticeund  ^Pproval  of  deviations  from  plans  of  a  proposed  branch 

procedure,      line,  under  section  43  of  "The  Railway  Act,  1903,"  it  is 

competent  for  objections  as  to  the  exjiiration  of  limitation 

of  time  to  be  taken  by  the  said  Board,  of  its  own  motion,  or 

by  any  interested  party. 

G.  T.  Rhj.  Co.  V.  rerrault,  36  Can.  S.C.R.  671. 

Orders  directing  the  establishment  of  farm  crossings 
over  railways  subject  to  "The  Railway  Act,  1903,"  are 
exclusively  within  the  jurisdiction  of  the  Board  of  Railway 
Commissioners  for  Canada. 

The  right  claimed  by  tlie  plaintiff's  action,  instituted  in 
1904,  to  have  a  farm  crossing  established  and  maintained 
by  the  railway  company  cannot  be  enforced  under  the  pro- 
visions of  the  Act.  16  v.,  c.  37,  (Can.)  incorporating  the 
Grand  Trunk  Railway  Company  of  Canada. 

Judgment  appealed  from  reversed,  Idington,  J.,  dis- 
senting in  regard  to  damages  and  costs. 

An  application  to  have  the  appeal  quashed  on  the 
grounds  that  ihe  cost  of  the  establishing  the  crossing 
demanded  together  with  the  damages  sought  to  be  recov- 
ered by  the  plaintiff  would  amount  to  less  than  $2,000  and 
that  the  case  did  not  come  within  the  provisions  of  the 
Supreme  Court  Act  permitting  appeals  from  the  Province 
of  Quebec  was  dismissed. 

Toronto  v.  Grand  Trunk  Ely.  Co.,  37  Can.  S.C.R.  232. 

Sections  187  and  188  of  the  Railway  Act.  1888,  em- 
powering the  Railway  Committee  of  the  Privy  Council  to 
order  any  crossing  over  a  highway  of  a  railway  subject  to 
its  jurisdiction  to  be  protected  by  gates  or  otherwise,  are 
intra  vires  of  the  I'arliament  of  Canada,  Idington,  J.,  dis- 
senting. (Sections  186  and  187  of  the  Railway  Act,  1903, 
(now  R.S.,  c.  37,  ss.  232-3),  confer  similar  powers  on  the 
Board  of  Railway  Commissioners.) 

An  appeal  also  lies  to  the  Supreme  Court  by  leave  of 
the  Board  upon  any  question  which  in  the  opinion  of  the 
Board  is  a  question  of  law. 
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It  will  be  perceived  that  under  section  56,  sub-section  3,  Railway 
the  Board  may  grant  leave  to  appeal  in  in  its  opinion  a  p,'4ctice  and 
question  of  law  is  involved,  whereas  an  appeal  under  sub-  procedure, 
section  2  only  will  lie  if  a  question  of  jurisdiction  in  fact 
is  involved. 

The  first  proceeding  upon  an  appeal  after  leave  granted 
under  section  56,  is  the  filing  in  the  office  of  the  Registrar 
of  a  case  certified  under  the  seal  of  the  Board.  The  prac- 
tice in  this  respect  is  substantially  the  same  as  obtains  in 
ordinary  appeals.  The  parties  agree  as  to  the  contents  of 
the  case  and  the  appellant  has  the  same  printed  and  cer- 
tified to  the  Registrar  of  the  Supreme  Court  by  the  Secre- 
tary of  the  Board  of  Railway  Commissioners.  If  the  par- 
ties are  unable  to  agree,  the  case  is  settled  by  the  Board  or 
the  chairman  thereof. 

S.  56,  ss.  2. 

Section  69  of  the  Supreme  Court  Act  would  appear  to 
be  applicable  to  appeals  under  this  sub-section,  and  if  leave 
to  appeal  is  not  applied  for  before  sixty  days  have  elapsed 
from  the  signing,  entry  or  pronouncing  of  the  judgment 
appealed  from,  there  would  appear  to  be  no  power  either 
in  the  Supreme  Court  or  in  the  Board  to  extend  the  time 
for  bringing  the  appeal,  and  no  appeal  would  accordingly 
lie  in  such  case. 

S.  56,  ss.  4.  As  they  have  done  with  respect  to 
the  corresponding  section  of  the  Exchequer  Court  Act, 
the  Commissioners  for  the  Revision  of  the  Statutes  have 
redrafted  the  original  section,  3  E.  VII.,  c.  58,  s.  44,  so 
as  to  provide  that  the  time  from  which  notice  of  appeal 
runs  shall  be  the  date  of  the  setting  down  of  the  appeal 
and  not  the  date  of  the  deposit.  Vide  notes  to  Exchequer 
appeals,  s.  82,  sub-s.  2,  supra,  p.  479. 


WINDING-UP  ACT  CASES.  wmdingup 

Appeals. 
THE  WINDING-UP  ACT. 

R.S.,  c.  144. 

101.  Except  in  the  North- West  Territories,  any  person 
dissatisfied  with  an  order  or  decision  of  the  court  or  a 
single  judge  in  any  proceeding  under  this  Act  may, — 

(o.)  if  the  question  to  be  raised  on  the  appeal,  involves 
future  rights;  or 

(6.)  if  the  order  or  decision  is  likely  to  affect  other 
cases  of  a  similar  nature  in  the  winding-up  proceedings; 
or 

(c.)  if  the  amount  involved  in  the  appeal,  exceeds  five 
hundred  dollars, 

by  leave  of  a  judge  of  the  court,  appeal  therefrom.    R.S., 
c.  129,  s.  74. 

102.  Such  appeal  shall  lie. — 

(a.)  in  Ontario,  to  the  Court  of  Appeal  for  Ontario; 
(6.)  in  Quebec,  to  the  Court  of  King's  Bench;  and 
(c.)  in  any  of  the  other  Provinces,  and  the  Yukon  Terri- 
tory, to  a  Superior  Court  in  banc.    R.S.,  e.  129,  s.  74. 

103.  In  the  North-West  Territories,  any  person  dis- 
satisfied with  an  order  or  decision  of  the  court  or  a  single 
judge,  in  any  proceeding  under  this  Act  may,  by  leave  of 
a  judge  of  the  Supreme  Court  of  Canada,  appeal  therefrom 
to  the  Supreme  Court  of  Canada.    R.S.,  c.  129,  s.  74. 

104.  All  appeals  shall  be  regulated,  as  far  as  possible, 
according  to  the  practice  in  other  cases  of  the  court  ap- 
pealed to,  but  no  appeal  hereinbefore  authorized  shall  be 
entertained  unless  the  appellant  has,  within  fourteen  days 
from  the  rendering  of  the  order  or  decision,  or  within 
such  further  time  as  the  court  or  judge  appealed  from  or 
in  the  North- West  Territories   a  judge  of  the  Supreme 
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Winding-up  Court  of  Canada  allows,  taken  proceedings  therein  to  per- 
Appeala.  fect  hls  appeal,  nor  unless  within  the  said  time,  he  has 
made  a  deposit  or  given  sufficient  security,  according  to 
the  practice  of  the  court  appealed  to  that  he  will  duly 
prosecute  the  said  appeal  and  pay  such  damages  and  costs 
as  may  be  awarded  to  the  respondent.     K.S.,  e.  129,  s.  74. 

105.  If  the  party  appellant  does  not  proceed  with  his 
appeal,  according  to  this  Act  and  the  rules  of  practice 
applicable,  the  court  appealed  to,  on  the  application  of  the 
respondent,  may  dismiss  the  appeal  with  or  without  costs. 
R.S.,  c.  129,  s.  75. 

106.  An  appeal  if  the  amount  involved  therein  exceeds 
two  thousand  dollars  shall  by  leave  of  a  judge  of  the 
Supreme  Court  of  Canada  lie  to  that  court  from, — 

(a.)   the  Court  of  Appeal  for  Ontario; 
(6.)   the  Court  of  King's  Bench  in  Quebec;  or 
(c)   a  Superior  Court  in  hanc.  in  any  other  of  the  other 
Provinces  or  in  the  Yukon  Territory.     R.S.,  c.  129,  s.  76. 

Leave  to  appeal. 

It  is  doubtful  whether  the  powers  of  a  judge  in  cham- 
bers conferred  upon  the  Registrar  by  section  109  of  the 
Supreme  Court  Act,  and  General  Order,  No.  83,  extend  to 
cases  where,  by  another  Act,  jurisdiction  is  conferred  upon 
a  judge  of  the  Supreme  Court.  Until  recently,  applica- 
tions for  leave  to  appeal  under  the  Winding-up  Act,  sec- 
tion 106,  were  made  to  the  Registrar  in  chambers,  who 
granted  or  refused  the  applications  subject  to  an  appeal 
to  a  judge  of  the  Court.  Allen  v.  Hanson,  18  Can.  S.C.R. 
667;  Ontario  Bank  v.  Chaplin,  20  Can.  S.C.R.  115;  Mc- 
Caskill  V.  Common,  Cass..Prac.  2nd  ed.,  123. 

In  Common  v.  McArthur,  29  Can.  S.C.R.  239,  on  the 
argument  of  the  appeal,  Sir  Henry  Strong  expressed  some 
doubts  as  to  the  power  of  the  Registrar  to  grant  leave  to 
appeal  in  that  case. 
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Recently,  the  Registrar  has  disclaimed  jurisdiction  and  Winding-up 
the  applications  have  been  made  to  a  judge  in  chambers,  i,^^  '   . 

Per 

Per  saltum  appeals. 

Re  Gushing  Sulphite  Fibre   Co.,   36   Can  S.C.R.  494. 

Leave  to  appeal  per  saltum  under  section  26  of  the 
Supreme  Court  Act,  cannot  be  granted  in  a  case  under  the 
Dominion  Winding-up  Act.  An  application  under  section 
76  (now  106)  of  the  Winding-up  Act,  for  leave  to  appeal 
from  a  judgment  of  the  Supreme  Court  of  New  Brunswick 
was  refused  where  the  judge  had  made  no  formal  order  on 
the  petition  for  a  winding-up  order  and  the  proceedings 
before  the  full  Court  were  in  the  nature  of  a  reference 
rather  than  of  an  appeal  from  his  decision. 

I'ime  for  appealing. 

The  general  procedure  relating  to  appeals  to  the 
Supreme  Court  is  applicable  to  appeals  under  the  Wind- 
ing-up Act,  and  the  appeal  must  be  brought  within  60  days 
from  the  signing  or  entry  or  pronouncing  of  the  judgment 
appealed  from,  as  provided  in  section  69  of  the  Supreme 
Court  Act.  Ah  the  court  below  has  no  power  to  grant  leave 
to  appeal,  it  cannot,  under  section  71  of  the  Supreme 
Court  Act,  extend  the  time  for  bringing  the  appeal.  Bar- 
rett V.  Syndicat  Lyonnais  du  Klondike,  33  Can.  S.C.R. 
667;  and  as  the  Supreme  Court  itself  has  no  power  to 
allow  an  appeal  to  be  brought  after  the  60  days  have 
expired  provided  for  by  section  69,  it  follows  that  where 
the  appeal  is  not  taken  within  the  time  provided  by  the 
Supreme  Court  Act  no  power  exists  anywhere  to  allow  the 
appeal. 

Canadian  Mutual  Loan  Co.  v.  Lee,  34  Can.  S.C.R.  224. 

Per  Taschereau.  C.J. — "The  appellant  now  asks  that, 
failing  his  maintaining  his  appeal  as  of  right,  we  should 
grant  him  special  leave  under  sub-section  (c).  But  that  ap- 
plication is  too  late,  assuming  that  it  could  be  heard  without 
notice   to    the    respondent.      More   than   sixty   days    have 
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Winding-up  elapsed  since  the  judgment  he  would  now  appeal  from; 
Time  for  section  40  Supreme  Court  Act  (now  section  69);  and 
appealing,  under  a  constant  jurisprudence,  our  power  to  grant  special 
leave  is  gone,  and  the  time  cannot  be  extended  for  such  a 
purpose  either  under  section  42  (now  section  71)  which 
applies  exclusively  to  appeals  as  of  right,  or  under  Rule 
70  which  has  always  been  construed  as  not  applying  to 
delays  fixed  bj^  statute.  Our  jurisprudence  on  the  subject 
under  this  Ontario  Act  is  the  same  that  we  have  followed 
as  to  leave  to  appeal  per  saltuni  under  section  26,  sub-sec- 
tion 3  (now  section  42). 

Ontario  Bank  v.  Chaplin,  20  Can.  S.C.R.  115. 

After  this  appeal  had  been  set  down  for  hearing  in  the 
Supreme  Court,  without  any  leave  having  been  obtained 
from  a  judge  of  the  Supreme  Court  in  accordance  with 
section  76  (now  106)  of  the  Winding-up  Act,  the  appellant 
applied  and  obtained  from  a  judge  of  the  court  below  an 
extension  of  time  for  bringing  his  appeal.  The  appellant 
then  applied  to  the  Registrar  of  the  Supreme  Court  in 
chambers  for  leave  to  appeal,  which  was  granted  nunc  pro 
tunc,  and  his  order  declared  that  all  proceedings  had  upon 
the  appeal  should  be  considered  as  taken  subsequently  to 
the  order  granting  leave  to  appeal.  No  objection  was 
taken  before  the  Supreme  Court  to  these  orders,  and  the 
appeal  was  heard  on  the  merits,  but  the  decision  in  Barrett 
V.  Syndicat  Lyonnais  du  Klondike,  33  Can.  S.C.R.  667,  and 
Canadian  Mutual  v.  Lee,  34  Can.  S.C.R.  224,  above  cited, 
shew  that  the  order  of  the  judge  of  the  court  below  extend- 
ing the  time,  as  well  as  the  order  of  the  Registrar  granting 
leave,  were  without  jurisdiction,  and  this  decision  must  be 
taken  to  be  overruled. 

Final  judgment. 

In  re  Cushing  Sulphite  Fibre  Co.,  37  Can.  S.C.R.  173. 

A  judgment  setting  aside  an  order  made  under  the 
"Winding-up  Act  for  the  postponement  of  foreclosure  pro- 
ceedings and  directing  that  such  proceedings  should  be 
continued,  is  not  a  final  judgment  within  the  meaning  of 
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the  Supreme  Court  Act,  and  does  not  involve  any  contro-  Winding-up 
versy  as  to  a  pecuniary  amount.  \mount 

involved. 
Amount  involved. 

Stephens  v.  Gerth,  24  Can.  S.C.R.  716. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for 
Ontario,  reversing  the  order  of  the  master  in  ordinary  who 
settled  the  respondents  on  the  list  of  contributories  of  the 
Ontario  Express  and  Transportation  Co.  under  the  Wind- 
ing-up Act. 

An  appeal  will  only  lie  to  the  Supreme  Court  in  pro- 
ceedings under  the  AVinding-up  Act  where  the  amount  in- 
volved is  $2,000  or  over.  In  this  case  there  were  six  per- 
sons on  the  list  by  the  master,  one  for  $1,000  and  the 
others  for  $900  each,  and  all  were  released  from  liability 
by  the  decision  of  the  Court  of  Appeal  from  which  this 
appeal  was  brought. 

The  Supreme  Court  held  that  the  aggregate  amount  for 
which  the  respondents  were  sought  to  be  made  liable  ex- 
ceeding $2,000  did  not  give  it  jurisdiction,  but  that  the 
position  was  the  same  as  if  proceedings  had  been  taken 
separately  against  each. 

Appeal  quashed  with  costs. 

Re  Cushing  Sulphite  Fibre  Co.,  37  Can.  S.C.R.  427. 

Held,  that  a  judgment  refusing  to  set  aside  a  winding- 
up  order  does  not  involve  any  amount,  and  leave  to  appeal 
therefrom  cannot  be  granted.  An  appeal  lies  to  the 
Supreme  Court  only  in  cases  where  monetary  questions 
are  to  be  considered  as  for  instance,  where  the  question  is 
as  to  whether  anyone  should  be  placed  upon  the  list  of  con- 
tributories or  should  be  held  liable  or  not  liable  quoad  his 
character  as  a  shareholder  or  where  some  such  similar  mat- 
ter is  in  controversy.  It  is  regrettable  that  there  is  no 
appeal  to  the  Supreme  Court  upon  all  matters  under  the 
Winding-up  Act,  so  that  there  might  be  a  tribunal  by  which 
the  practice  in  all  the  provincial  courts  should  be  made 
uniform. 

In  Schoolbred  v.  Clark,  17  Can.  S.C.R.  265,  no  question 
.34 
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Winding-up  of  jurisdiction  being  raised,  the  Supreme  Court  entertained 

Amount        ^^  appeal  from  the  decision  of  the  Court  of  Appeal  for 

involved.       Ontario  which  dismissed  an  appeal  from  the  judgment  of 

Boyd,  C,  who  made  an  order  for  winding-up  the  Union 

Fire  Ins.  Co.,  under  the  Dominion  Winding-up  Act. 

Liability  of  liquidator  for  costs. 

Hood  V.  Eden,  11th  Dec,  1905. 

In  this  case  a  motion  was  made  to  the  Court  to  vary 
the  minutes  of  judgment  of  the  Registrar  who  settled  the 
same  making  the  costs  payable  out  of  the  estate  and  not 
against  the  liquidator  personally  as  asked  for  by  the  suc- 
cessful appellants.  The  master  had  placed  the  appellants 
upon  the  list  of  contributories  and  his  judgment  had  been 
affirmed  by  the  courts  below.  The  Supreme  Court  dis- 
missed the  motion  with  costs. 

Sections  101,  102,  103  and  104  of  the  Winding-up  Act 
are  reproductions  of  R.S.,  c.  129,  s.  74,  sub-ss.  1,  2,  3, 
and  4. 

In  re  Gushing  Sulphite  Fibre  Co.,  37  Can.  S.C.R.  427. 

It  was  contended  on  behalf  of  the  respondents  on  the 
motion  to  quash,  that  the  provisions  of  sub-section  4  requir- 
ing that  the  appeal  should  be  brought  within  14  days, 
applied  to  appeals  to  the  Supreme  Court  of  Canada,  but 
this  contention  was  rejected  by  the  Court 

Section  104  of  the  Winding-up  Act,  it  will  be  perceived 
now  makes  it  clear  that  the  provisions  of  that  section  only 
apply  to  appeals  to  the  provincial  courts  of  appeal,  and  not 
to  the  Supreme  Court. 

125.  The  courts  of  the  various  Provinces,  and  the 
judges  of  the  said  courts  respectively,  shall  be  auxiliary 
to  one  another  for  the  purposes  of  this  Act;  and  the  wind- 
ing up  of  the  business  of  the  company  or  any  matter  or 
proceeding  relating  thereto  may  be  transferred  from  one 
court  to  another  with  the  concurrence,  or  by  the  order  or 
orders  of  the  two  courts,  or  by  an  order  of  the  Supreme 
Court  of  Canada.    R.S.,  c.  129,  s.  84. 


CRIMINAL     APPEALS  criminal 

appeals. 

THE  CRIMINAL  CODE. 

R.S.,  c.  146. 

1013.  An  appeal  from  the  verdict  or  judgment  of  any 
court  or  judge  having  jurisdiction  in  criminal  cases, 
or  of  a  magistrate  proceeding  under  section  seven  hundred 
and  seventy-seven,  on  the  trial  of  any  person  for  an  indict- 
able offence,  shall  lie  upon  the  application  of  such  person 
if  convicted,  to  the  Court  of  Appeal  in  the  cases  herein- 
after provided    for,  and  in  no  others. 

2.  Whenever  the  judges  of  the  Court  of  Appeal  are 
unanimous  in  deciding  an  appeal  brought  before  the  said 
court  their  decision  shall  be  final. 

3.  If  any  of  the  judges  dissent  from  the  opinion  of  the 
majority,  an  appeal  shall  lie  from  such  decision  to  the 
Supreme  Court  of  Canada  as  hereinafter  provided. 

1024.  Any  person  convicted  of  any  indictable  offence, 
whose  conviction  has  been  affirmed  on  an  appeal  taken 
under  section  ten  hundred  and  thirteen  may  appeal  to 
the  Supreme  Court  of  Canada  against  the  affirmance  of 
such  conviction ;  Provided  that  no  such  appeal  can  be 
taken  if  the  Court  of  Appeal  is  unanimous  in  affirming 
the  conviction,  nor  unless  notice  of  appeal  in  writing  has 
been  served  on  the  Attorney  General  within  fifteen  days 
after  such  affirmance  or  such  further  time  as  may  be 
allowed  by  the  Supreme  Court  of  Canada  or  a  judge 
thereof. 

2.  The  Supreme  Court  of  Canada  shall  make  such  rule 
or  order  thereon,  either  in  affirmance  of  the  conviction 
or  for  granting  a  new  trial,  or  otherwise,  or  for  granting 
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Criminal  or  refusing  such  application,  as  the  justice  of  the  case 
requires,  and  shall  make  all  other  necessary  rules  and 
orders  for  carrying  such  rule  or  order  into  effect. 

3.  Unless  such  appeal  is  brought  on  for  hearing  by  the 
appellant  at  the  session  of  the  Supreme  Court  during 
which  such  affirmance  takes  place,  or  the  session  next  there- 
after if  the  said  Court  is  not  then  in  session,  the  appeal 
shall  be  held  to  have  been  abandoned,  unless  otherwise 
ordered  by  the  Supreme  Court  or  a  judge  thereof. 

4.  The  judgment  of  the  Supreme  Court  shall,  in  all 
cases  be  final  and  conclusive. 

1025.  Notwithstanding  any  royal  prerogative,  or  any 
thing  contained  in  the  Interpretation  Act  or  in  the  Supreme 
Court  Act,  no  appeal  shall  be  brought  in  any  criminal 
case  from  any  judgment  or  order  of  any  court  in  Canada 
to  any  Court  of  Appeal  or  authority,  by  which  in  the 
United  Kingdom  appeals  or  petitions  to  His  Majesty  in 
Council  may  be  heard. 

Section  2  of  the  Criminal  Code  contains  a  definition  of 
the  following  expressions : 

Section  2,  sub-section  (2),  "Attorney  General"  means 
the  Attorney  General  or  Solicitor  General  of  any  province 
in  Canada  in  which  any  proceedings  are  taken  under  this 
Act,  and,  with  respect  to  the  Territories,  the  Attorney  Gen- 
eral of  Canada. 

Sub-section  (5).     "Court  of  Appeal"  includes, — 

(a.)  in  the  Province  of  Ontario,  the  Court  of  Appeal 
for  Ontario ; 

(b.)  in  the  Province  of  Quebec,  the  Court  of  King's 
Bench,  appeal  side ; 

(c.)  in  the  Provinces  of  Nova  Scotia,  New  Brunswick 
and  British  Columbia,  the  Supreme  Court  in  banc; 

(d.)  in  the  Province  of  Prince  Edward  Island,  the 
Supreme  Court  of  Judicature; 
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(e.)  in  the  Province  of  Manitoba,  the  Court  of  Appeal;  Criminal 
(/.)  in  the  Provinces  of  Alberta  and  Saskatchewan, 
the  Supreme  Court  of  the  North- West  Territories  in  banc, 
until  the  same  is  abolished,  and  thereafter  such  court  as  is 
by  the  legislature  of  the  said  provinces  respectively  sub- 
stituted therefor; 

(g.)  in  the  Yukon  Territory,  the  Supreme  Court  of 
Canada. 

Laliberte  v.  TJie  Queen,  1  Can.  S.C.R.  117. 

Held,  that,  since  the  passing  of  32  &  33  V.,  c.  29,  s.  80, 
repealing  so  much  of  c.  77  of  Cons.  Stat.  L.C.  as  would 
authorize  any  court  of  the  Province  of  Quebec  to  order  or 
grant  a  new  trial  in  any  criminal  case,  and  of  32  &  33  V., 
c.  36,  repealing  s.  63  of  c.  77  Cons.  Stats.  L.C,  the  Court 
of  Queen's  Bench  of  the  Province  of  Quebec  has  no  power 
to  grant  a  new  trial,  and  that  the  Supreme  Court  of  Can- 
ada, exercising  the  ordinary  appellate  powers  of  the 
court,  under  s.  38  (now  51)  of  38  V.,  c.  11,  should  give 
the  judgment  which  the  court  whose  judgment  is  appealed 
from  ought  to  have  given,  viz. :  to  reverse  the  judgment 
Avhich  has  been  given,  and  order  prisoner's  discharge. 

Amer  v.  The  Queen,  2  Can.  S.C.R.  592. 

In  ^lichaelmas  term,  1877,  certain  questions  of  law 
reserved,  which  arose  on  the  trial  of  the  appellants,  were 
argued  before  the  Court  of  Queen's  Bench  for  Ontario, 
composed  of  Harrison,  C.J.,  and  Wilson,  J.,  the  third  judge 
of  said  court  being  absent ;  and  on  the  4th  February,  1878, 
the  said  court,  composed  of  the  same  judges,  delivered 
judgment  affirming  the  conviction  of  the  appellants  for 
manslaughter. 

Held,  that  the  conviction  of  the  Court  of  Queen's  Bench, 
although  affirmed  but  by  two  judges  was  unanimous,  and 
therefore  not  appealable, 

Viau  V.  The  Queen,  19  Can.  S.C.R.  90. 

An  appeal  to  the  Supreme  Court  of  Canada  does  not 
lie  in  cases  where  a  new  trial  has  been  granted  by  the 
Court  of  Appeal,   under  the  provisions  of  the  Criminal 
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Criminal        Code,  1892,  sections  742  to  750  inclusively  (now  1013  to 
appea  8.         1024:  inclusive).     The  word  "opinion"  as  used  in  sub-sec- 
tion 2  of  section  742  of  "The  Criminal  Code,  1892,"  must 
be  construed  as  meaning  a  "decision"  or  "judgment"  of 
the  Court  of  Appeal  in  criminal  eases. 

Ellis  V.  The  Queen,  22  Can.  S.C.R.  7. 

Contempt  of  court  is  a  criminal  proceeding  and  unless 
it  comes  within  the  provisions  of  the  Criminal  Code  an 
appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment 
in  proceedings  therefor. 

Mcintosh  V.  The  Queen,  23  Can.  S.C.R.  180. 

Where  on  a  criminal  trial  a  motion  for  a  reserved  ease 
made  on  two  grounds  is  refused,  and  on  appeal  to  the 
Court  of  Queen's  Bench  (appeal  side),  that  Court  is  unani- 
mous in  affirming  the  decision  of  the  trial  judge  as  to  one 
of  such  grounds,  but  not  as  to  the  other,  an  appeal  to  the 
Supreme  Court  can  only  be  based  on  the  one  as  to  which 
there  was  dissent. 

Rice  V.  The  King,  32  Can.  S.C.R.  480. 

Appeals  to  the  Supreme  Court  of  Canada  in  criminal 
cases  are  regulated  solely  by  the  provisions  of  the  Criminal 
Code. 

■Gosselin  v.  The  King,  33  Can.  S.C.R,  255. 

Under  the  provisions  of  "The  Canada  Evidence  Act, 
1893,"  the  husband  or  wife  of  a  person  charged  with  an 
indictable  offence  is  not  only  a  competent  witness  for  or 
against  the  person  accused  but  may  also  be  compelled  to 
testify.    Mills,  J.,  dissenting. 

Evidence  by  the  wife  of  the  person  accused  of  acts  per- 
formed by  her  under  directions  of  counsel  sent  to  her  by 
the  accused  to  give  the  directions,  is  not  a  communication 
from  the  husband  to  his  wife  in  respect  of  which  the  Can- 
ada Evidence  Act  forbids  her  to  testify.  Mills,  J.,  dis- 
senting. 

Cf.    The  Canada  Evidence  Act,  1906,  c.  145. 
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Clement  v.  La  Banque  Natiotiale,  33  Can.  S.C.R.  343.  Criminal 

appeals. 

On  a  contestation  of  a  statement  of  an  insolvent  trader 
by  a  creditor  claiming  a  sum  exceeding  $2,000,  the  judg- 
ment appealed  from  condemned  the  appellant,  under  the 
provisions  of  Art.  888  C.P.Q.,  to  three  months'  imprison- 
ment for  secretion  of  a  portion  of  his  insolvent  estate,  to 
the  value  of  at  least  $6,000. 

Held,  that  there  was  no  pecuniary  amount  in  contro- 
versy and  there  could  be  no  appeal  to  the  Supreme  Court 
of  Canada. 

Gay  nor  &  Green  v.  United  States  of  America,  36  Can. 
S.C.R.  247. 

A  motion  for  a  writ  of  prohibition  to  restrain  an  extra- 
dition commissioner  from  investigating  a  charge  of  a 
criminal  nature  upon  which  an  application  for  extradi- 
tion has  been  made  is  a  proceeding  arising  out  of  a  crim- 
inal charge  within  the  meaning  of  section  24  (g.)  of  the 
Supreme  Court  Act,  as  amended  by  54  &  55  V.,  c.  25,  s.  2, 
and,  in  such  a  case  no  appeal  lies  to  the  Supreme  Court 
of  Canada.  In  Be  Woodhall  (20  Q.B.D.  832),  and  Hunt 
w  The  United  States  (16  U.S.R.  424)  referred  to. 

The  procedure  in  Criminal  appeals  in  the  Supreme 
Court  is  regulated  by  Rules  46,  47,  48  and  49. 

No  printed  case,  or  factum,  is  required,  and  no  fees 
have  to  be  paid  to  the  Registrar,  and  no  security  has  to  be 
given.     See  section  75,  sub-section  2,  Supreme  Court  Act. 
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ORDERS 

OP 

HER  LATE  MAJESTY  IN  COUNCIL. 

est.\blishing   certain   rules   and   regulations   in 
Appeals. 


AT  THE  COURT  AT  BUCKINGHAM  P.\I.ACE, 
The  ISth  day  of  June.  1853. 

PRESENT  : 

THE   QUEEN'S  MOST   EXCELLENT  MAJESTY. 

HIS  ROYAL  HIGHNESS  PRINCE  ALBERT. 

LORD  PRESIDENT. 
LORD  STEWARD. 
DUKE  OF  NEWCASTLE. 
DUKE  OF  WELLINGTON. 
LORD  CHAMBERLAIN. 
EARL  OF  ABERDEEN. 
EARL  OF  CLARENDON. 
VISCOUNT  PALMERSTON. 
MR.  HERBERT. 
SIR  JAMES  GRAHAM,  Bart. 

Whereas  there  was  this  day  read  at  the  Board  a  Report 
from  the  Right  Honourable  the  Lords  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  dated  the  30th  ^Fay  last  past, 
humbly  setting  forth  that  the  Lords  of  the  Judicial  Com- 
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Privy  r.iittee  have  taken  into  consideration  the  practice  of  the 

Orders  Committee  with  a  view  to  greater  economy,  despatch,  and 

efficiency  in  the  appellate  jurisdiction  of  Her  Majesty  in 
Council,  and  that  their  Lordships  have  agreed  humbly 
to  report  to  Ker  Majesty  that  it  is  expedient  that  certain 
changes  should  be  made  in  the  existing  practice  in  Appeals, 
and  recommending  that  certain  Rules  and  Regulations 
therein  set  forth  should  henceforth  be  observed,  obeyed, 
and  carried  into  execution  provided  Her  Majesty  is  pleased 
to  approve  the  same. 

Her  Majesty,  having  taken  the  said  Report  into  con- 
sideration, was  pleased,  by  and  with  the  advice  of  Her 
Privy  Council,  to  approve  thereof,  and  of  the  Rules  and 
Regulations  set  forth  therein  in  the  words  following, 
videlicet : — 

I.  That,  anj^  former  usage  or  practice  of  Her  Majesty's 
Privy  Council  notwithstanding,  an  Appellant  who  shall 
succeed  in  obtaining  a  reversal  or  material  alteration  of 
any  judgment,  decree,  or  order  appealed  from,  shall  be 
entitled  to  recover  the  costs  of  the  Appeal  from  the 
Respondent,  except  in  cases  in  which  the  Lords  of  the 
Judicial  Committee  may  think  fit  otherwise  to  direct. 

II.  That  the  Registrar  or  other  proper  officer  having 
the  custody  of  records  in  any  Court  or  special  jurisdic- 
tion from  which  an  Appeal  is  brought  to  Her  Majesty  in 
Council  be  directed  to  send  by  post,  with  all  possible 
despatch, 

(a)  One  certified  copy  of  the  transcript  record  in  each 
cause  to  th.i  Registrar  of  Her  Majesty's  Privy  Council, 
Whitehall; 

(6)  And  that  all  such  transcripts  be  registered  in  the 
Privy  Council  Office,  with  the  date  of  their  arrival,  the 
names  of  the  parties,  and  the  date  of  the  sentence  appealed 
from; 

(c)  And  that  such  transcript  be  accompanied  by  s^ 
correct  and  complete  index  of  all  the  papers,  documents, 
and  exhibits  in  the  cause; 

(d)  And  that  the  Registrar  of  the  Court  appealed 
from,  or  other  proper  officer  of  such  Court,  be  directed  to 
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omit  from  such  transcript  all  merely  formal  documents,  Privy 
provided  such  omission  be  stated  and  certified  in  the  said  orderf 

index  of  papers  ;  Transcript. 

(e)  And  that  especial  care  be  taken  not  to  allow  any 
document  to  be  set  forth  more  than  once  in  such  transcript ; 

(/)  And  that  no  other  certified  copies  of  the  record 
be  transmitted  to  ajrents  in  England  by  or  on  behalf  of 
the  parties  in  the  suit; 

(g)  And  that  the  fees  and  expenses  incurred  and  paid 
for  the  preparation  of  such  transcript  be  stated  and  certi- 
fied upon  it  by  the  Registrar  or  other  officer  preparing  the 
same. 

III.  That  when  the  record  of  proceedings  or  evidence 
in  the  cause  appealed  has  been  printed  or  partly  printed 
abroad,  the  Registrar  or  other  proper  officer  of  the  Court 
from  which  the  Appeal  is  brought. 

(a)  Shall  be  bound  to  send  home  the  same  in  a  printed 
form,  either  wholly  or  so  far  as  the  same  may  have  been 
printed, 

(b)  And  that  he  do  certify  the  same  to  be  correct,  on 
two  copies,  by  signing  his  name  on  every  printed  sheet,* 

(c)  And  by  affixing  the  seal,  if  any,  of  the  Court 
appealed  from  to  these  copies,  with  the  sanction  of  the 
Court, 

(d)  And  that  in  all  cases  in  which  the  parties  in 
Appeals  shall  think  fit  to  have  the  proceedings  printed 
abroad,  thej^  shall  be  at  liberty  to  do  so,  provided  they 
cause  fifty  copies  of  the  same  to  be  printed  in  folio,  t 

(e)  And  transmitted,  at  their  expense,  to  the  Registrar 
of  the  Privy  Council, 

(f)  Two  of  which  printed  copies  shall  be  certified  as 
above  by  the  officer  of  the  Court  appealed  from; 

(g)  And  in  this  ease  no  further  expense  for  copying 
or  printing  the  record  will  be  incurred  or  allowed  in 
England. 

IV.  That  on  the  arrival  of  a  written  transcript  of 
appeal  at  the  Privy  Council  Office,  Whitehall,  the  Appel- 
lant or  the  agent  of  the  Appellant  prosecuting  the  same 
shall  be  at  liberty. 
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(a)  To  call  on  the  Registrar  of  the  Privy  Council  to 
cause  it,  or  such  part  thereof  as  may  be  necessary  for  the 
hearing  of  the  case, 

(6)  And  likewise  all  such  parts  thereof  as  the  Respond- 
ent or  his  agent  may  require,  to  be  printed  by  Her 
Majesty's  Printer, 

(c)  Or  by  any  other  printer  on  the  same  terms, 

(d)  The  Appellant  or  his  agent  engaging  to  pay  the 
cost  of  preparing  a  copy  for  the  printer  at  a  rate  not  ex- 
ceeding one  shilling  per  brief  sheet  [now  three  half-pence 
per  folio  typed], 

(e)  And  likewise  the  cost  of  printing  such  record  or 
appendix, 

(/')  And  that  one  hundred  copies  [now  seventy-five  J 
of  the  same  be  struck  off, 

(g)  Whereof  thirty  (now  twenty]  copies  are  to  be 
delivered  to  the  agents  on  each  side  and  forty  [now  thirty- 
five]  kept  for  the  use  of  the  Judicial  Committee; 

(h)  And  that  no  other  fees  for  solicitors'  copies  of  the 
transcript,  or  for  drawing  the  joint  appendix,  be  hence- 
forth allowed, 

(i)  The  solicitors  on  both  sides  being  allowed  to  have 
access  to  the  original  papers  at  the  Council  OfRee, 

(j)  And  to  extract  or  cause  to  be  extracted  and  copied 
such  parts  thereof  as  are  necessary  for  the  preparation  of  the 
petition  of  appeal,  at  the  stationer's  charge  not  exceeding 
one  shilling  per  brief  sheet  [now  three  half-pence  per  folio 
typed] . 

V.  That  a  certain  time  be  fixed  within  which  it  shall 
be  the  duty  of  the  Appellant  or  his  agent  to  make  such 
application  for  the  printing  of  the  transcript, 

(a)  And  that  such  time  be  within  the  space  of  six 
calendar  months  from  the  arrival  of  the  transcript  and  the 
registration  thereof  in  all  matters  brought  by  appeal  from 
Tier  Majesty's  colonies  and  plantations  oast  of  the  Cape  of 
Good  Hope,  or  from  the  territories  of  the  East  India  Com- 
pany, 

(7f)  Anrl  within  the  space  of  three  months  in  all  mat- 
ters brought  by  appeal  from  any  other  part  of  Her 
Majesty's  dominions  abroad. 
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(c)  And  that  in  default  of  the  Appellant,  or  his  agent  Privy 
taking  effectual  steps  for  the  prosecution  of  the  Appeal  Q^jera^ 
within   such   time  or  times  respectively,   the  Appeal  shall  Printing, 
stand  dismissed  without  further  order,  Time  limit. 

(d)  And  that  a  report  of  the  same  be  made  to  the 
Judicial  Committee  by  the  Registrar  of  the  Privy  Council 
at  their  Lordships'  next  sitting. 

VI.  That  whenever  it  shall  be  found  that  the  deci- 
sion of  a  matter  on  appeal  is  likely  to  turn  exclusively  on 
a  question  of  law,  the  agents  of  the  parties.,  with  the  sanc- 
tion of  the  Registrar  of  the  Privy  Council,  may  submit 
such  question  of  law  to  the  Lords  of  the  Judicial  Commit- 
tee in  the  form  of  a  Special  Case,  and  print  such  parts  only 
of  the  transcript  as  may  be  necessary  for  the  discussion 
of  the  same ;  provided  that  nothing  herein  contained  shall 
in  any  way  bar  or  prevent  the  Lords  of  the  Judicial  Com- 
mittee from  ordering  the  full  discussion  of  the  whole  case, 
if  they  shall  so  think  fit;  and  that  in  order  to  promote 
such  arrangements  and  simplification  of  the  matter  in  dis- 
pute, the  Registrar  of  the  Privy  Council  may  call  the 
agents  of  the  parties  before  him,  and  having  heard  them, 
and  examined  the  transcript,  may  report  to  the  Committee 
as  to  the  nature  of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it 
is  hereby  ordered,  that  the  foregoing  Rules  and  Regulations 
be  punctually  observed,  obeyed,  and  carried  into  execution 
in  all  Appeals  or  petitions  and  complaints  in  the  nature 
of  Appeals  brought  to  Her  Majesty,  or  to  Her  heirs  and 
suecessoi-s,  in  Council,  from  Her  Majesty's  colonies  and 
plantations  abroad,  and  from  the  Channel  Islands  or  the 
Isle  of  Man,  and  from  the  territories  of  the  East  India 
Company,  w^hether  the  same  be  from  courts  of  justice  or 
from  special  jurisdictions,  other  than  Appeals  from  Her 
Majesty's  Courts  of  Vice- Admiralty,  to  which  the  said 
Rules  are  not  to  be  applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's 
Courts  of  Justice  abroad,  and  the  Judges  and  Officers  of 
the  Superior  Courts  of  the  East  India  Company,  and  all 
other  persons  whom  it  may  concern,  are  to  take  notice, 
and  govern  themselves  accordingly. 

W.  L.  BATHURST. 
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AT  THE  COURT  AT  BUCKINGHAM  PALACE, 
The  Slst  day  of  March,  1855. 


THE    QUEEN'S    MOST    EXCELLENT   MAJESTY   IN 
COUNCIL. 

Whereas  doubts  have  arisen  with  reference  to  the 
power  of  the  Judicial  Committee  of  the  Privy  Council  to 
suspend  or  relax,  under  certain  special  circumstances,  the 
regulations  in  appeal  causes  established  by  Her  Majesty's 
Order  in  Council  of  the  13tli  of  June,  1853 : 

Her  Majesty,  by  gnd  with  the  advice  of  Her  Privy 
Council,  is  pleased  to  order  and 

It  is  hereby  Ordered,  That  in  x\ppeal  Cases  in  which 
a  Petition  of  Appeal  to  Pier  Majesty  shall  have  been  lodged, 
and  referred  by  Her  Majesty  to  the  Judicial  Committee, 
the  said  regulations  shall  be  subject  to  any  order  or  direc- 
tion which,  in  the  opinion  of  the  Lords  of  the  Judicial 
Committee,  the  justice  of  any  particular  case  may  seem 
to  require. 

C.  C.  GREVILLE. 


ORDER  IN  COUNCIL. 


For  the  regulation  op  the  Form  and  Type  to  be  used 

IN  the  printing  of  the 

Cases,  Records,  and  Proceedings  in  Appeals 

and  other  matters  pending  before 

THE  Lords  op  the  Judicial  Committee  of  the  Privy 

Council. 
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AT  THE  COURT  AT  WINDSOR  CASTLE,  Privy 

Council 
Orders. 
The  24:th  day  of  March,  1871.  Type,  etc. 


THE  QUEEN'S  MOST  EXCELLENT  MAJESTY 
IN  COUNCIL. 

AVIIEREAS  there  was  this  day  read  at  the  Board  a 
Representation  from  the  Lords  of  the  Judicial  Committee 
of  the  Privy  Council,  dated  the  20th  January,  1871, 
humbly  recommending  to  Her  Majesty  in  Council  that  cer- 
tain Rules  be  established  by  the  authority  of  Her  Majesty, 
by  and  with  the  advice  of  Her  Privy  Council,  to  be 
observed  in  the  form  and  type  used  in  the  printing  of  all 
Cases,  Records,  and  other  proceedings  in  Appeals  and 
other  matters  pending  before  the  Judicial  Committee  of 
the  Privy  Council : 

HER  MAJESTY  having  taken  the  said  Representation 
into  consideration,  and  the  Schedule  of  Rules  hereunto 
annexed,  was  pleased,  by  and  with  the  advice  of  Her  Privy 
Council,  to  approve  thereof,  and  to  order,  and  it  is  hereby 
ordered,  that  the  same  be  punctually  observed,  obej^ed,  and 
carried  into  execution : 

Whereof  the  Judges  and  Officers  of  all  the  Courts  of 
Justice  in  Her  Majesty's  dominions  from  which  an  Appeal 
lies  to  Her  Majesty  in  Council,  and  all  other  persons  whom 
it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly. 

ARTHITR  HELPS. 


SCHEDULE  ANNEXED  TO  THE  FOREGOING 
ORDER. 

I.  All  Cases,  Records,  and  other  proceedings  in  Appeals, 
or  other  matters  pending  before  the  Judicial  Committee 
of  the  Privy  Council,  are  henceforth  to  be  printed  in  the 
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Privy  i'urni  known  as  demy  quarto,  and  not  in  demy  folio,   as 

OMerl  ^'^^^^  heretofore  been  used. 

Type,  etc.  II.  The  size  of  the  paper  used  is  to  be  such  that  the 

sheet,  Avhen  folded,  will  be  eleven  inches  in  heif^ht  and  eight 

inches  and  a  half  in  width. 

III.  The  type  to  be  used  in  the  text  is  to  be  Pica  type, 
but  Long  Primer  is  to  be  used  in  printing  accounts,  tabular 
matter,  and  notes. 

IV.  The  number  of  lines  in  each  page  of  Pica  type  is  to 
be  forty  seven,  each  line  being  five  inches  and  three  quar- 
ters or  146  millimetres  in  length. 

V.  The  foregoing  Rules  do  not  apply  to  cases  now  pend- 
ing in  which  the  printing  of  the  Record  is  begun  before  the 
receipt  of  this  Order,  but  in  all  cases  printed  after  the 
receipt  of  this  Order  the  form  and  type  herein  prescribed 
are  to  be  used  exclusively. 

VI.  The  price  in  England  for  printing  75  copies  in  the 
form  herein  established  is  to  be  thirty-eight  shillings  per 
sheet  (eight  pages)  of  pica  with  marginal  notes,  not  includ- 
ing corrections,  tabular  matter,  and  other  extras. 

VII.  The  form  of  paper  and  type  of  the  present  Order 
in  Council  [with  the  pages  hereunto  annexed*],  are  to 
serve  as  a  specimen  sheet  or  pattern  for  the  printing  of 
the  proceedings  before  the  Judicial  Committee  of  the  Privy 
Council. 

A.  H. 

'Omitted  in  tliis  reprint. 


AT  THE  COURT  AT  WINDSOR  CASTLE. 

The  26//?  day  of  June,  1873. 

PRESENT  : 

THE    QUEEN'S   MOST    EXCELLENT    MAJESTY    IN 
COUNCIL. 

WHEREAS  in  many  Appeals  now  pending  before  Her 
Majesty  in  Council  no  effectual  steps  have  been  taken  by 
the  parties  or  their  agents  to  set  down  their  cases  for  hear- 
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iug,  although  more  than  twelve  months  have  elapsed  since  Privy 
the  arrival  and  registration  of  the  transcript  of  appeal  orders 
in  this  country,  and  it  is  expedient  to  make  further  pro-  Speedy 
vision  in  that  behalf.  hearing 

HER  MAJESTY,  by  and  with  the  advice  of  Her  Privy  ^^''^'■^*^- 
Council,  and  upon  a  recommendation  of  the  Lords  of  the 
Judicial  Committee  of  the  Pri\'y  Council,  is  pleased  to 
order,  and  it  is  hereby  ordered,  that  the  solicitors  or  agents 
for  the  party  appellant  in  all  such  Appeals  now  pending 
before  Her  Majesty  in  Council  are  hereby  required  to  take 
effectual  steps  to  set  down  their  cases  for  hearing 
within  six  months  from  the  date  of  this  Order,  and  in  all 
ether  Appeals  to  Her  Majesty  in  Council  within  a  period 
not  exceeding  twelve  months  from  the  date  of  the  arrival 
and  registration  of  the  transcript  in  this  country. 

And  HER  MAJESTY  is  further  pleased  to  order,  and 
it  is  hereby  ordered,  that  it  shall  be  the  duty  of  the  Regis- 
trar of  the  Privy  Council  to  report  to  the  Lords  of  the 
Judicial  Committee  the  names  of  the  parties  and  dates  of 
the  Decrees  in  Appeals  in  which  no  effectual  steps  have 
been  taken  within  the  aforesaid  periods  of  time  to  set  down 
the  case  for  hearing ;  and  the  Lords  of  the  Judicial  Commit- 
tee of  the  Privy  Council  shall  be  at  liberty  to  call  upon  the 
Appellant  or  his  agent  in  such  cases  to  shew  cause  why  the 
said  Appeal  or  Appeals  should  not  be  dismissed  for  non- 
prosecution,  and  (if  they  shall  so  think  fit)  to  recommend 
to  Her  Majesty  the  dismissal  of  any  such  Appeal,  or  to  give 
such  directions  therein  as  the  justice  of  the  case  may  re- 
quire. 

And  HER  MAJESTY  is  further  pleased  to  order  that 
nothing  in  the  present  Order  shall  prevent  the  dismissal 
of  an  Appeal  under  the  5th  of  the  Rules  approved  by  Her 
Majesty  on  the  13th  of  June,  1853,  in  cases  to  which  that 
Rule  is  applicable. 

Whereof  the  Governors  of  Her  IMajesty's  Plantations 
and  Dominions  abroad,  and  the  Judges  or  Officers  of  Her 
Majesty's  Courts  of  Justice  from  which  an  Appeal  lies  to 
Her  Majesty  in  Council,  and  all  other  persons  whom  it 
may  concern,  are  to  take  notice  and  govern  themselves 
accordingly. 

35  ARTHUR  HELPS. 
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Privy 

g^JJ^f  AT  THE  COURT  AT  WINDS 

Rules. 

The  6th  day  of  March,  1896. 


THE    QUEEN'S   MOST    EXCELLENT   MAJESTY   IN 
COUNCIL. 

WHEREAS  there  was  this  day  read  at  the  Board  a 
Representation  from  the  Lords  of  the  Judicial  Committee 
of  the  Privy  Council,  in  the  words  following,  viz. : — 

"The  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  have  the  honour,  with  their  humble 
duty  to  Your  Majesty,  to  represent  that  it  would  be 
advisable  that  the  Rules,  established  by  Your  Majesty's 
Order  in  Council  of  the  31st  March,  1870,  should  be 
amended ;  and  their  lordships  beg  leave  to  recommend 
that  Your  Majesty  will  be  graciously  pleased  to  ap- 
prove the  Rules  set  forth  in  the  Schedule  hereunto 
annexed,  and  to  declare  that  the  said  Rules  shall  be 
observed  by  all  Proctors,  Solicitors,  Attorneys,  Agents, 
or  other  persons  employed  in  the  conduct  of  Appeals, 
Petitions,  or  other  matters  pending  before  Her 
Majesty  in  Council." 

HER  MAJESTY  having  taken  the  said  Representation 
and  the  Schedule  of  Rules  annexed  into  consideration,  was 
pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to 
approve  thereof,  and  to  order,  as  it  is  hereby  ordered,  that 
the  said  Rules  (copy  of  which  is  hereunto  annexed)  be 
punctually  observed,  obeyed,  and  carried  into  execution, 
in  lieu  of  the  Rules  established  by  the  Order  of  Her 
Majesty  in  Council  of  the  31st  March,  1870. 

C.  L.  PEEL. 
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SCHEDULE  annexed  to  the  foregoing  Order.  Privy 

Council 
Orders. 
RULES.  Declaration 

of  Practi- 

I.  Every  Proctor,  Solicitor,  or  Agent  admitted  to  prac-  tioners. 
tise  before  Her  Majesty's  Most  Honourable  Privy  Council, 

or  any  of  the  Committees  thereof,  shall  subscribe  a  Declara- 
tion to  be  enrolled  in  the  Privy  Council  Office,  engaging 
to  observe  and  obey  the  Rules,  Regulations,  Orders,  and 
Practice  of  the  Privy  Council;  and  also  to  pay  and  dis- 
charge, from  time  to  time  when  the  same  shall  be  demanded, 
all  fees  or  charges  due  and  payable  upon  any  matter  pend- 
ing before  Her  Majesty  in  Council;  and  no  person  shall 
be  admitted  to  practise,  or  allowed  to  continue  to  practise, 
before  the  Privy  Council,  without  having  subscribed  such 
Declaration  in  the  following  terms : — 

FORM  OF  DECLARATION. 

We,  the  Undersigned,  do  hereby  declare,  that  we 
desire  and  intend  to  practise  as  Solicitors  or 
Agents  in  Appeals  and  other  matters  pending 
before  Her  Majesty  in  Council ;  and  we  severally 
and  respectively  do  hereby  engage  to  observe, 
submit  to,  perform,  and  abide  by  all  and  every 
the  Orders,  Rules,  Regulations,  and  Practise  of 
Her  Majesty's  Most  Honourable  Privy  Council 
and  the  Committees  thereof  now  in  force,  or  here- 
after from  time  to  time  to  be  made;  and  also  to 
pay  and  discharge,  from  time  to  time,  when  the 
same  shall  be  demanded,  all  fees,  charges,  and 
sums  of  money  due  and  payable  in  respect  of  any 
Appeal,  Petition,  or  other  matter  in  and  upon 
which  we  shall  severally  and  respectively  appear 
as  such  Solicitors  or  Agents. 

II.  Every  Proctor  or  Solicitor  practising  in  London 
shall  be  allowed  to  subscribe  the  foregoing  Declaration, 
and  to  practise  in  the  Privy  Council,  upon  the  production 
of  his  Certificate  for  the  current  year ;  and  no  fee  shall  be 
payable  by  him  on  the  enrolment  of  his  signature  to  the 
foregoing  Declaration. 
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P"^T.  III.  Persons  not  being  certificated  London  Solicitors, 

Orders.  ^^^^  having  been  duly  admitted  to  practise  as  Solicitors  by 

Declination  the  High  Courts  of  Judicature  in  England  and  Ireland, 

ofPracti-       ^^Y  ^yy  the  Court  of  Session  in  Scotland,  or  by  the  High 

Courts  in  any  of  Her  Majesty's  Dominions  respectively, 

may  apply,  by  petition,  to  the  Lords  of  the  Committee  of 

the  Privy   Council,  for  leave  to  be  admitted  to  practise 

before  such  Committee ;  and  such  persons  may,  if  the  Lords 

of  the  Committee  please,  be  admitted  to  practise  by  an 

Order  of  their  Lordships,  for  such  periods  and  under  such 

conditions  as  their  Lordships  are  pleased  to  direct. 

IV.  Any  Proctor,  Solicitor,  Agent,  or  other  person 
practising  before  the  Privy  Council,  who  shall  wilfully  act 
in  violation  of  the  Rules  and  Practice  of  the  Privy  Coun- 
cil, or  of  any  rules  prescribed  by  the  authority  of  Her 
Majesty,  or  of  the  Lords  of  the  Council,  or  who  shall  mis- 
conduct himself  in  prosecuting  proceedings  before  the 
T*rivy  Council,  or  any  Committee  thereof,  or  who  shall 
refuse  to  omit  to  pay  the  Council  Office  fees  or  charges 
payable  from  him  when  demanded,  shall  be  liable  to  an 
absolute  or  temporary  prohibition  to  practise  before  the 
Privy  Council,  by  the  authority  of  the  Lords  of  the  Judi- 
cial Committee,  of  the  Privy  Council,  upon  cause  shewn  at 
their  Lordships'  Bar. 


AT  THE  COURT  AT  BUCKINGHAM  PALACE. 

The  20ih  day  of  March,  1905. 

PRESENT  : 

THE  KINO'S  MOST  EXCELLENT  MAJESTY. 

ARCHIBISHOP  OF  CANTERBURY. 

LORD   PRESIDENT. 

LORD  SUFFIELD. 

SIR  WILLIAM  WALROND. 

WHEREAS  there  was  this  day  read  at  the  Board  a 
representation  from  the  Judicial  Committee  of  the  Privy 
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Council,  dated  the  16th  day  of  March,  1905,  and  in  the  i^'ivy 
words  following,  viz.:—  Council 

'^'  Orders. 

' '  The  Lords  of  the  Judicial  Committee  having  taken  ^'f  {'"^''^ 
into  consideration  the  /practice  under  which  an  Appeal  ^'^'^""^" 
to  Your  Majesty  in  Council  cannot  in  the  absence  of  a 
special  Order  in  that  behalf  made  by  their  Lordships  be 
set  down  for  hearing  ex  parte  as  against  a  Respondent  to 
the  Appeal  who  has  failed  to  enter  an  Appearance  thereto 
in  the  Registry  of  the  Privy  Council  unless  the  Appellant 
shall  have  previously  obtained  from  their  Lordships  two 
sviccessive  Orders  commonly  known  as  'Appearance  Orders' 
requiring  the  said  Respondent  to  enter  an  Appearance  to 
the  Appeal  within  the  periods  by  the  said  Orders  respec- 
tively limited  and  shall  have  duly  published  the  said 
Orders  by  affixing  the  same  on  the  Royal  Exchange  and 
elsewhere  in  the  usual  manner  and  unless  the  said  periods 
so  limited  by  the  said  Orders  as  aforesaid  shall  have 
expired.  And  being  of  opinion  that  the  said  practice  is 
inconvenient  and  ought  in  certain  cases  and  subject  to 
certain  conditions  to  be  dispensed  with.  Their  Lordships 
do  this  day  agree  humbly  to  recommend  to  Your  Majesty 
to  order  as  follows,  that  is  to  say: — 

"1.  That  where  a  Respondent  to  an  Appeal  to  Your 
Majesty  in  Council  whose  name  has  been  entered  on  the 
Record  of  the  Appeal  by  the  Court  admitting  the  Appeal 
fails  to  enter  an  Appearance  to  the  Appeal  in  the  Registry 
of  the  Privy  Council  and  it  appears  from  the  Transcript 
Record  in  the  Appeal  or  from  a  Certificate  of  the  Officer 
of  the  Court  transmitting  the  said  Transcript  Record  to 
the  Registrar  of  the  Privy  Council  that  the  said  Respond- 
ent has  received  notice  of  the  Order  admitting  the  Appeal 
to  Your  Majesty  in  Council  or  of  the  Order  of  Your 
Majesty  in  Council  giving  the  Appellant  special  leave  to 
appeal  to  Your  Majesty  in  Council  (as  the  case  may  be) 
and  has  also  received  notice  of  the  dispatch  of  the  said 
Transcript  Record  to  the  Registrar  of  the  Privy  Council 
the  Appellant  shall  not  subject  to  any  direction  by  their 
Lordships  to  the  contrary  be  required  to  take  out  Appear- 
ance Orders  calling  upon  the  said  Respondent  to  enter  an 
Appearance  in  the  Appeal  and  the  Appeal  may  subject 
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Privy 

Council 
Orders. 
Ex  parte 
hearing. 


as  aforesaid  be  set  down  for  hearing  ex  parte  as  against 
the  said  Respondent  at  any  time  after  the  expiration  of 
three  calendar  months  from  the  date  of  the  lodging  of  the 
Appellant's  Petition  of  Appeal  in  like  manner  as  if  the 
said  Appearance  Orders  had  been  taken  out  by  the  Appel- 
lant and  the  times  thereby  respectively  limited  for  the  said 
Respondent  to  enter  an  Appearance  had  expired. 

"2.  That  where  a  Respondent  to  an  Appeal  to  Your 
Majesty  in  Council  whose  name  has  been  brought  on  the 
Record  of  the  Appeal  by  an  Order  of  Your  Majesty  in 
Council  fails  to  enter  an  Appearance  to  the  Appeal  in 
the  Registry  of  the  Privy  Council  and  it  appears  from  the 
Transcript  Record  or  from  a  Supplementary  Record  in  the 
Appeal  or  from  a  Certificate  of  the  Officer  of  the  Court 
transmitting  the  said  Transcript  Record  or  Supplementary 
Record  to  the  Registrar  of  the  Privy  Council  that  the 
said  Respondent  has  received  due  notice  of  any  intended 
application  to  Your  Majesty  in  Council  to  bring  him  on  the 
Record  as  a  Respondent  to  the  Appeal  the  Appellant  shall 
not  subject  to  any  direction  by  their  Lordships  to  the  con- 
trary be  required  to  take  out  Appearance  Orders  calling 
upon  the  said  Respondent  to  enter  an  Appearance  in  the 
Appeal,  and  the  Appeal  may  subject  as  aforesaid  be  set 
down  for  hearing  ex  parte  as  against  the  said  Respondent 
at  any  time  after  the  expiration  of  three  calendar  months 
from  the  date  on  M^hich  the  said  Respondent  shall  have 
been  served  with  a  copy  of  Your  Majesty's  Order  in  Coun- 
cil bringing  him  on  the  Record  of  the  Appeal  in  like  man- 
ner as  if  the  said  Appearance  Orders  had  been  taken  out 
by  the  Appellant  and  the  times  thereby  respectively  limited 
for  the  said  Respondent  to  enter  an  Appearance  had 
expired. 

"3.  That  nothing  herein  contained  shall  be  deemed 
to  affect  the  power  of  their  Lordships  to  order  the  Appel- 
lant in  an  Appeal  referred  by  Your  Majesty  to  their  Lord- 
ships to  take  out  Appearance  Orders  or  to  be  excused  from 
taking  out  Appearance  Orders  in  any  case  in  w^hich  their 
Tjordships  shall  think  fit  so  to  order  and  generally  to  give 
such  directions  as  to  the  time  at  which  and  the  conditions 
on  which  an  Appeal  so  referred  as  aforesaid  shall  be  set 
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down  as  in  the   opinion  of  their   Lordships  the   circum-  Privy 

,  p  .1  •  Council 

stances  of  the  case  may  require.  Orders. 

"4.  That  this  Order  shall  apply  to  all  Appeals  in  which  Ex  j)artc 

the   Petition   of   Appeal  shall   be   lodged   after   the   date  bearing. 

hereof." 

HIS  MAJESTY  having  taken  the  said  representation 
into  consideration,  was  pleased,  by  and  with  the  advice  of 
His  Privy  Council,  to  approve  thereof,  and  of  what  is  there- 
in recommended.  Whereof  all  persons  whom  it  may  con- 
cern are  to  take  notice,  and  govern  themselves  accordingly, 

A.  W.  FITZROY. 
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Abandoning  appeal  by  delay,  429 

Abatement,  370 

Absence  of  counsel  for  appellant,  422 

Of  judge,  G2 
Acquiescence  in  judgment,  3o0 
Adding  parties,  372,  425 

Evidence  thereon  may  be  taken,  42G 
Adjournment  of  Court — Where  no  quorum,  442 
Admiralty  cases,  15S 

Exchequer  Court,  488 
Admiralty  appeals  direct  to  Privy  Council,  258 
Advocates,  (il 

Affidavit  of  disbursements — Form,  474 
Of  execution  of  bond,  466 
Of  justification,  467 
In  sujjport  of  motion,  427 
Affidavits,  374 

Commissioners  for  taking,  375 
Agent — Appointment  of — Form,  404 

Neglect  to  appoint,  405 
Agents'  book,  404 

Fees,  405 
Alberta — Appeal  to  Privy  Council  direct,  52 

Appeals  to  Supreme  Court,  key  for  determining,  80,  81,  82  and 
addenda  et  corrigenda 
Allowance  of  appeal,  344 
Allowing  an  appeal — Interpretation,  345 
Amending  case  by  court  below,  391 
By  Supreme  Court,  393 
None  after  argument,  391 
Amending  orders  after  hearing,  423 
Amending  statutes — Effect  on  pending  litigation,  332 
Amendments,  240 

Amount  in  controversy — Exchequer  cases,  484 
Ontario  appeals,  216,  217,  218,  225 
Quebec  appeals,  208 
Winding-up  Act,  529 
Amount  involved — Quebec,  197 
Ontario,  216 
TriHing,  337 
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Annual  rents — Quebec,  193 
Appeals — Vide  jurisdiction. 

Abandoned  by  delay,  429 

Allowance  of,  344 

Allowing — Interpretation,  345 

Constitutional  questions,  2G2 

Costs  in  criminal^  233 

Court  below — Curia  designata,  68,  107 

Court  may  dismiss,  229 

Court  may  grant  new  trial,  230 

From  Court  of  Review,  140 

Criminal,  531 

Definition,  45 

Dismissal  for  not  filing  case,  393 

Dismissal  for  not  filing  factum,  395 

Dismissing,  229 

Election,  491 

Equity  cases,  93 

Exchequer,  479 

Extending  time  for  bringing,  344 

Extending  time — Does  not  apply  to  election  cases,  345 

Habeas  corpus — Rules  applicable,  479 

From  High  Court  of  Justice  to  Privy  Council,  50 

Judicial  discretion,  65 

Limitations  on,  65,  68,  69,  71,  76,  83 

From  Master  or  Referee,  30 

Motions  to  dismiss,  394 

Notice  of,  341 

Notice  of,  in  criminal  cases,  342 

Notice  of,  in  election  ca,ses,  342 

Notice  of  in  Exchequer  cases,  342,  479 

Ontario,  216,  217 

Order  allowing — What  to  contain,  347 

Order  allowing  security  is  one  way  of  bringing  the  appeal,  341, 
347 

From  order  of  reference  as  to  damages,  12 

Persona  designata,  68,  69,  107 

Quashing,  227 

Quebec,  168 

Railway,  517 

Reference  by  Lt. -Governor,  65 

Relief,  229 

Resume  of  practice  in  connection  with,  347 

Setting  down — Exchequer  cases,  479 

Striking  from  list  of,  416 
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Appeals — Continued. 

From  Superior  Court,   158 

From  Superior  Court  in  Review  to  Privy  Council,  50 

To  be  upon  a  case  stated,  350 

When  to  be  brought,  338 

Winding-up  Act,  525  / 

Appearance  of  party  in  person,  406 
Appellate  jurisdiction,  65 
Arbitration  vide  awards. 
Arbitration  under  order,  110 

Under  special  Acts,  118 
Arbitrators  and  valuators — Weight  to  be  attached  to  findings  of,  292 
Assessment  appeals,  148 
Attachment,  44 

For  contempt,  380 
Attorney — Standing  of,  41 
Attorney-General  for  Canada — Notice  to,  462 
Attorneys  and  solicitors  of  Supreme   Court,  62 
Awards,   107 

In  drainage  cases.  111 

In  municipal  matters,   112 

In  railway  cases,  114 

Bail — Recognizances,  379 
Barristers,  61 

Advocates,  counsel  in  Supreme  Court,  62 
Binding  effect  of  decisions,  5,  499 
Bond — Affidavit  of  execution,  406 

Amdavit  of  justification,  467 

Form  of,  358 

Insufficiency  of,   360 

For  security,  465 

For  security  to  be  annexed  to  certificate,  397 

For  security  need  not  be  printed,  397 
Books  of  office — Registrar,  441 
British  Columbia — Appeals  to  Privy  Council,  55 

Appeals  to  Supreme  Court — Key  for  determining,  SO,  81,  82  and 
addenda  et  corrigenda 
By-laws,  107 

Ontario  eases,  139 

Quebec  cases,  142,  214 

Capias,  45 
Case,   350 

In  appeal  from  Railway  Commissioners,  386 
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Case — Continued. 

Certilicate  of  settlement — Form,  4G8 

To  contain  formal  judgment  of  court  below,  351,  3SS 

To  contain  reasons  for  judgment,  387 

Dismissal  of  appeal  for  not  filing,  393 

Filing,  386 

Form  of,  399 

How  to  be  printed,  353 

Index — What  to  contain,  400 

Lines  to  a  page,  400 

May  be  heard  on  factums,  422 

May  be  remitted  to  court  below  for  amendment,  391 

Must  be  settled  before  any  application  in  Supreme  Court,  353 

Need  not  be  printed  when  certified  by  court  below,  354 

No  amendment  after  argument,  391 

Not  to  contain  matter  not  before  the  trial  court,  353 

Not  to  be  filed  unless  rule  is  coiaplied  witl),  400 

Printing,  398 

Stated,  350 

Submitted  by  appellant  to  avoid  dismissal  of  appeal,  411 

Submitted  on  factum,  410 

Transmission  to  Registrar,  354 

Use  of  italics,  399 

Where  not  printed,  court  refuses  to  hear  appeal,  353 
Causes  of  action — Joinder  of  several,  337 

Entry  of,  373 
Certiorari,  271,  275 

Civil,  101,  107,  121 

In  criminal  appeals,  83 

From  inferior  court,  92 
Chamber  orders,  25 

Chambers — Jurisdiction  of  Registrar,  451 

Order  made  in — Form,  471 
Changing  solicitor,  408 
Chose  jugee,  13,  14,  15,  16,  17,  319 
Christmas  vacation,  442 
Circuit  Court,  Quebec,  89 

Civil  Code — Reference  in  argument  to  report  of  codifiers,  338 
Civil  Service  Act,  61 

Superannuation  and  Retirement  Acts,  61 
Commissioner  for  taking  affidavits,  375 
Computation  of  time,  441 
Concurrent  appeals,  261 
Concurrent  findings,  280 
Concurrent  jurisdiction — Order  allowing  security,  341 
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Constitutional  questions,  27G 

Quebec,  1G9 
Contempt,  42 

Attachment  for,  380 

Criminal  appeals,  534 

How  punished,  435 

When  case  appealable,  534 
Controversies  between  Dominion  and  a  Province — Jurisdiction  of  the 

Exchequer  Court,  489 
Coroners — Fees  of,  461 
Costs,  76,  231,  237 

Bill  of  appellant's— Form,  472 

Bill  of  respondent's — Form,  473 

Court  equally  divided,  232 

Court  may  order  fixed  sum  to  be  paid  in  lieu  of  taxed  costs,  434 

Criminal  appeals,  233 

In  Crown  cases,  235 

Discretion  as  to,  231  ' 

Distraction  of,  234 

Enforcing  by  execution,  435 

Execution  for,  435 

Habeas  corpus,  232 

How  recovered,  235 

Increased  counsel  fee,  434 

Interlocutory  applications,  234 

Motions  to  quash,  227 

New  point  raised  on  appeal,  236 

No  one  appearing,  235 

Party  appearing  in  person,  235 

Payable  by  the  Crown — How  paid,  381 

Payable  to  the  Crown,  381 

Printing  unnecessary  matter  not  desirable,  390 

Solicitor  and  client,  235 

Tariff  of  fees,  434 
Counsel,  268 

Absence  of  appellant's,  422 

Fee,  434 

Fee — When  party  appears  in  person,  400 

Foreign,  61,  419 

On  hearing — Who  may  appear,  417 

Illness  of,  419 

On  motions,  419 

Reference  in  argument  to  debates  in  Parliament,  or  reports  of 
codifiers  of  Civil  Code,  338 

Right  to  begin,  417 
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Counsel — Continued. 

Senior  or  junior  leading,  419 
Standing  of,  41 
In  Supreme  Court,  62 
Court — Adjournment  of,  when  no  quorum,  442 
Appeal   from — Definition,  45 
Below — Case  may  be  remitted  to,  391 
Functus  officio  when  order  allowing  security  made,  341 
No  jurisdiction  when  security  allowed,  361 
Point  not  taken  in,  310 
Practice,  71 
Procedui-e,  71 
Who  are  judges  of,  346 
Circuit,  in  Quebec — Appeals  from,  89 
Constitution  of,  7 

Constitution  of  in  criminal  appeals,  533,  534 
Costs  where  equally  divided  in  opinion,  232 
Highest  of  last  resort,  S3 
Inferior,  from  which  an  appeal  lies,  80,  90 
Judicial  notice  by,  330 
Payment  of  money  into,  439 
Payment  of  money  out,  439 
Process,  379 

Of  Review — Appeals  from,  146 
Of  Review — Appeals  to  Privy  Council,  50 
Special  session,  64,  402 

Without  power  to  extend  time  for  giving  notice  of  appeal,  343 
Criminal  appeals,  83,  158,  531 

Certiorari,  83 

Constitution  of  court,  533,  534 

Contempt  of  court,  534 

Costs,  232 

Definition  of  "opinion,"  533 

Extradition,  535 

Factum,  414 

Habeas  corpus,  83,  233,  268 

Imprisonment  of  an  insolvent,  535 

No  case  or  factum  required,  429 

Notice  of  appeal,  342 

Notice  of  hearing,  430 

Prohibition,  83 

Rules  applicable  to,  429 

When  case  to  be  filed,  430 
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Cross  appeal,  435 

Factum,  437 

Notice — ^^How  given,   437 

Right  to  file  case,  396 
Crown — Costs — How  paid,  381 

Costs  payable  to — How  paid,   381 
Cases — Costs,  235 

Exchequer  appeals,  486 

On  Supreme  Court  list,  487 
Curia  designata,  68,  107 

Exchequer  cases,  487 

Damages — Appeal  from  order  of  reference  as  to,  12 

Assessed  once  for  all,  329 
Death  of  judge,  62 

Of  parties,  370 
Debates  in  Parliament — Reference  to,  338 
Default  of  counsel  in  attending  hearing,  421 
Delay — Appeal  abandoned  by,  429 
Demande  en  nullite  de  decret,  39 
Demurrers,   19 

Exchequer  appeals,  480 
Dies  non,  441 

Disbursements — Affidavit  of — Form,  474 
Discontinuance  of  proceedings,  366 
Discretion — Cases  of  new  trials,  159 

As  to  costs,  231 

Judicial,  65,  159 
Dismissal  for  delay  in  filing  appellant's  factum,  368 

In  election  cases,  370 

For  not  filing  factum,  395 

For  want  of  filing  case,  393 

For  want  of  prosecution,  368,  393 

For  want  of  prosecution — Motion  in  chambers,  394 
Dismissing  appeals,  229 

Court  may  assume  jurisdiction  when,  335 
Distraction  of  costs,  234 

Dominion  and  Province — Controversy  between,  489 
Drainage  cases.   111 

Election  appeals,  158,  491 

Certificate  of  trial  judges,  514 
Costs,  514 
Deposit,  503,  510 
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Election  appeals — Continued. 

Dismissal  of,  506 

Factum,   411,   414,   431 

Filing  of  factums,  432 

Finding  of  fact  in  court  below,  509 

Form  of  petition,  502 

Judgment  of  Supreme  Court,  512 

No  appeal  to  Privy  Council,  258 

Notice  of  appeal,  342,  513 

Notice  of  setting  down,  512 

Notice  of  trial,  508 

Order  dispensing  with  printing,  432 

Practice  and  procedure  generally,  503 

Practice  in  Registrar's  office,  532 

Preliminary  objections,  498 

Presentation  of  petition,  510 

Printing,  461 

Provisions  for  printing,  431 

Registrar's  certificate  to  Speaker,  516 

Rules  applicable,  431 

Service  of  petition,  503 

Six  months'  limit,  491 

Speedy  hearing,  508 

Stare  decisis,  499 

Status  of  petitioner,  499 

Transmission  of  record,  511 

Trial  of  petition,  502 
Entry  of  causes,  373 
Of  judgment,  42 
Equity  appeals,  93,  100 

Per  saltum,  151 
Evidence  vide  witnesses  infra. 
Evidence,  374 

Examination  of  witnesses,  377 
Exchequer  appeals,   158,  214,  479 

Admiralty  cases,  488 

Amount  in  controversy  under  $500,  485 

Controversies  between  the  Dominion  and  a  Province,  489 

Crown  cases,  486 

Curia  designata,  487 

Demurrers,  480 

Extending  time,  481 

Factum,  414 

Future  rights,  485 
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Exchequer  appeals — Continued. 

Judgment  on  demurrerj  480 
Leave  to  appeal,  485 
Notice  of  appeal,  342,  479 
Notice  by  Crown,  486 
Position  on  Supreme  Court  list,  487 
Setting  down,  479 
Exchequer  Court — Rules  applicable,  429 
Execution,  380 

For  costs,  435 

Sale  of  perishable  property,  366 
Staying,  362,  365 
Writs  of,  453 
Exhibits — When  not  printed,  401.      (Also  Addenda  et  Corrigenda). 
Extending  or  abridging  time,  440 

Time  for  bringing  appeal,  344 
Extradition,  83,  275,  535 

Factum — Case  may  be  heard  on,  422 

Case  submitted  on  by  appellant  to  avoid  dismissal  of  appeal,  411 

Cases,  submitted  on,  410 

Contents  of,  409 

Court  may  refuse  to  allow  appeal  to  be  submitted  on,  410 

Criminal  appeals,  414 

Cross  appeals,  437 

Delay  in  filing — Motion  to  dismiss,  412 

To  be  deposited  with  Registrar,  408 

Dismissing  appeal  for  not  filing,  395 

Election  appeals,  411,  414,  431,  432 

Exchequer  appeals,   414 

Filing,  410 

Habeas  corpus  appeals,  414 

How  printed,  412 

Inscription  ex  parte  if  not  filed,  412 

Interchange  of,  413 

May  be  supplemented  by  printed  list  of  authorities,  413 

No  inscription  where  not  filed,  396 

Not  filed  in  time,  411  ' 

Opening  of  ex  parte  inscription,  411 

Points  not  raised  in,  411 

References  from  Board  of  Railway  Commissioners,  414 

References  to  Governor  in  Council,  414 

Reflections  on  judges  below,  409 

Registrar  to  seal  up,  413 

36 
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Factum — Continued. 

Setting  aside  ex  parte  inscription,  413 
Translation  of,  438 
Translation  of  judgments,  409 
When  not  filed,  410 
Fee  of  office,  duty,  etc. — Ontario  appeals,  216,  220 

Quebec  appeals,  170 
Fees  of  agent,  405 
Coroners',  461 
Of  counsel,  434 
Payable  in  stamps,  382,  433 
Tariff  of,  434,  444 
On  writs,  459 
Fiat  of  judge  below — Staying  execution,  365 
Filing  case,  386,  396,  400,  430 
Dismissal  for  not,  393 
Factum,  410 

Dismissing  for  not,  395 
Final  judgment,  8 

Attachments,  44 
Capias,  45 
Chamber  orders,  25 
Chose  jugee,  13,  14,  15,  16,  17 
Contempt,  42 
Demurrers,  19 
Interlocutory  and  final,  11 
Interpleader,   33 
Intervention,  38 
Master  or  Referee's  Report,  30 
Opposition,   35 
Recusation,  40 
References  to  damages,  12 
Res  judicata,  13,  14,  15,  16,  17 
Winding-up  Act,  528 
Findings — Concurrent,  280 

Of  fact  below — Weight  to  be  given  to,  280,  299 
Of  jury,  288 
Of  jury  incomplete,  293 
Foreign  counsel,  61 
Form — Affidavit  of  disbursements,  474 
Affidavit  of  execution,  466 
Affidavit  of  justification,  467 
Appellant's  bill  of  costs,  472 
Appointment  of  agent,  469 
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Form — Oonti  n  ucd. 

Bond,  358 

Bond  for  security  for  costs,  4G5 

Of  case,  399 

Certificate  of  settlement  of  case,  468 

Judgment  allowing  appeal,  469 

Judgment  dismissing  appeal,  471 

Notice  of  appeal,  464 
.  Notice  calling  special  session,  444 

Notice  of  hearing  of  appeal,  445 

Order  made  in  chambers,  471 

Order  for  payment  into  court  as  security  for  costs,  467 

Praecipe  for  writ,  457 

Respondent's  bill  of  costs,  473 

Sheriff's  account,  476 

Writ  of  attachment,  456 

Writ  of  execution,  454 

Writ  of  venditione  exponas,  455 
Formal  judgment  of  court  below — Case  to  contain,  351,  387 

Objections,  440 
Forms,  463 
Functus  officio — Court    below    is,    when    order    allowing    security  is 

made,  341 
Future  rights — Exchequer  appeals,  485 
Quebec,  194 

General  Order  No.  78,  449 

No.  79.  449 

No.  80,  449 

No.  81,  450 

No.  82,  450 

No.  83,  451 

No.  84,  453 

No.  85,  453 

No.  86,  461 

No.  87,  462 

No.  88,  462 
Gold  Commissioner's  Court,  91 
Governor-in-Council — Reference  by,  262 
Reference  by — Practice  on,  463 


Habeas  corpus,  214 
Habeas  corpus  appeals — Costs,  232 
Appeals — Factum,  414 
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Habeas  corpus  appeals — Continued. 

Appeals — Rules  applicable  to,  429 
Civil  cases,  101,  107,  118,  "232 
Criminal  cases,  83,  233,  268 
Extradition  cases,  83 
Notice  of  hearing,  430 
When  case  to  be  filed,  429 
Hearing — ^Absence  of  counsel  for  appellant,  422 
Appeal  when  case  not  printed,  353 
Case  may  be  heard  on  factums,  422 
Counsel  at — Who  may  appear,  417 
Court  may  postpone  or  place  at  foot  of  list,  421 
Default  of  counsel  in  attending,  421 
Order  of  hearing,  373 
Postponement,  420 
Re-inscription,   421 
High  Court — Appeals  to  Privy  Council,  50 
Highest  court  of  final  resort,  83 
Holidays,  441 

Illness  of  counsel,  419 

Imprisonment  of  insolvent — When  case  appealable,  535 
Index  of  case — What  to  contain,  400 
Inferior  courts,  86,  90 
Certiorari,  92 
Injunction,  101 

Interim,  43 
Inscription — Appeal  perfected  after  day  for,  416 

Ex  parte,  411,  412,  413,  416 

By  Registrar,  414 

Respondent  to  inscribe,  415 

Where  factum  not  filed,  396 
Interest,  247 
Interim  injunction,  43 
Interlocutory  applications — Costs,  234 

Judgment,  8,  11 

Motion — ^How  to  be  made,  426 
Interpleader,  33 
Interpretation,  1,  443 

Affidavit  includes  affirmation,  444 

"Allowing  appeal,"  345 

Of  expression  "opinion,"  533 

Judge,  443 

Masculine  includes  feminine,  444 
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Interpretation — Continued. 

Highest  court  of  final  resort,  83 
Party  includes  corporation,  444 
Party  includes  His  Majesty  the  King,  444 
Plural  number  includes  singular,  444 
Singular  number  includes  plural,  444 
Superior  Court,  8G 

Interrogatories,  375 

Intervention,  38 

Italics — Use  of  in  case,  399 


Joinder  of  causes  of  action,  337 
Judge,  1 

In  chambers — Jurisdiction  of  Registrar  as,  GO,  451 

Disqualification,   63 

Interpretation  of,  443 

Misdirection  or  non-direction,  296 

Opinion  of  absent,  63 

Weight  to  be  attached  to  findings  of,  299,  307 
Judges — ^Absence,  62 

Below — Reflections  on  in  factum,  409 

Death,  62 

Power  to  make  rules  and  orders,  380 

Quorum,  62 
Judgment — Allowing  appeal — Form,  469 

Appeals  to  Privy  Council,  252 
How  enforced,  261 

Below — Case  incomplete  without,  351 

Binding  eilect  of,  5 

On  demurrer — Exchequer  cases,  480 

Dismissing  appeal — Form,  471 
Judgment — En  deUbere — Time  does  not  run,  333 

As  entered — Effect  to  be  given  to,  6 

Entry  of,  42 

Final,  8 

Final  and  conclusive,  252 

Formal  of  court  below  to  be  in  case,  351,  388 

How  enforced,  251 

Interlocutory,  8 

Motion  to  vary  minutes,  423 

Nunc  pro  tunc,  372 

Power  to  vary,  1 

Reasons  for,  350,  387 

Reasons  for — To  be  in  case,  387 
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Jiulgment — Contlmicd. 

Reversal  of  by  consent,  367 

Settling  minutes  of,  432 

Translation  of,  409,  438 
Judicial  discretion,  65j   159 

Notice  by  court,  330 
Jurisdiction — Appeals  from  Court  of  Review,  146 

Appeal  from  inferior  courts,  88 

Appeals  arising  in  Superior  Court,  83,  92 

Arbitration  under  order,   110 

Arbitration  under  special  Acts,  118 

Assessment  appeals,  148 

Awards,  107 

Awards  in  drainage  cases.  111 

Awards  in  municipal  matters,  112 

Awards  in  railway  cases,  114 

By-laws,  107,  139,  142 

By-laws — Ontario  cases,  139 

By-laws — Quebec  cases,  142 

Certiorari,  civil,  107,  121 

Circuit  Court  of  Quebec,  89 

Concurrent — Order  allowing  security,  340,  360 

Court  below — Curia  designata,  68 

Court  may  assume,  to  dismiss  appeal,  335 

Costs,  76 

Criminal  cases,  158 

Election  eases,  158 

Exchequer  and  admiralty  cases,  158 

Exchequer  Court  in  Dominion  and  Provincial  controversies,  489 

Final  judgments,  83,  88 

Habeas  corpus,  civil,  107,  118 

Highest  court  of  final  resort,  83,  84,  85,  88,  92 

Injunction,  101 

Interlocutory  judgment,  92 

Judicial  discretion,  65 

Key  for  determining,  80,  81,  82  and  addenda  et  corrigenda 

Mandamus,  107,  130,  138 

Mandamus — Ontario  cases,  135 

Mandamus — Quebec  cases,   131 

Per  saltum  appeals,  151 

Power  of  Registrar  under  Railway  Act,  381 

Powers  of  Registrar  under  Winding-up  Act,  381 

Practice  and  procedure  of  court  below,  71 

Prohibition,  civil,  107,  125 
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Jurisdiction — Continued. 

Provincial  references,  65 

Quebec  appeals,  1G8 

Railway  cases,   158 

Registrar  in  chambers,  451 

Special  case,  107 

Winding-up  cases,  158 
Jurisprudence — Acquiescence  in  judgment,  330 

Amending  statutes — Effect  on  pending  litigation,  332 

Amount  involved  triiling,  337 

Chose  jugee,  319 

Concurrent  findings,  280 

Damages  assessed  once  for  all,  329 

Findings  of  jury,  293 

Joinder  of  causes  of  action,  337 

Judgment  en  delibere — Time  does  not  run,    333 

Judgment  in  exercise  of  judicial  discretion,  65 

Judicial  notice  by  court,  330 

Jurisdiction — Court  may  assume  to  dismiss  appeal,  335 

Jury — Findings  incomplete,  293 

Misdirection  or  non-direction,  296 

New  trial  generally,  307 

Point  not  taken  in  court  below,  310 

References  to  debates  in  Parliament,  338 

References  by  Lieutenant-Governor-in  Council,  65 

Res  judicata — Chose  jugce,  319 

Weight  to  be  attached  to  findings  of  arbitrators  and  valuators, 
292 

Weight  to  be  attached  to  findings  of  fact  below,  280 

Weight  to  be  attached  to  findings  of  jury,  288 

Weight  to  be  attached  where  trial  judge  has  seen  and  heard  the 
witnesses,  299 

Weight  to  be  attached  where  trial  judge  has  not  seen  and  heard 
the  witnesses,  307 

Where  appeal  is  in  a  matter  of  disciplinary  powers  by  a  com- 
petent body,  71 

Where  court  or  judge  is  curia  designata,  08 

Where  matter  of  costs  only  involved,  76 

Where  practice  or  procedure  of  court  below  is  questioned,  71 
Jury — Findings  incomplete,  293 

Misdirection  or  non-direction,  296 

Order  refusing  trial  by,  43 

Weight  to  be  attached  to  findings  of,  288 

Key  for  determining  jurisdiction,  SO,  81,  82  and  arWcHf/a  et  corrigenda 
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Leave  to  appeal — Application  for  may  be  granted  by  Court  of  Appeal 
for  Ontario  after  appeal  quashed  for  want  of  leave  by  the  Su- 
preme Court   (Addenda  et  Corrigenda). 
Leave  to  appeal — Exchequer,  485 
Ontario,  216,  220 
Per  saltum,  153 
To  Privy  Council,  252,  257 
Quebec,  345 
Railway  Act,  521,  523 
Winding-up  Act,  526 
List  of  appeals  for  hearing,  373 

Court  may  alter  order  in,  421 
Exchequer  cases,  487 
Striking  appeals  from,  416 
Long  vacation,  442 

Mandamus,  107,  130,  138,  214 

Ontario  cases,  135 

Quebec  cases,  131 
Manitoba  appeals  direct  to  Privy  Council,  56 

To  Supreme  Court — Key  for  determining,  80,  81,  82  and 

addenda  et  corrigenda 
Superior  Courts   {Addenda  et  Corrigenda) 
Minutes  of  judgment — Motion  to  vary,  423 

Settling,  423 
Misdirection  or  non-direction,  296 
]\Ioney  in  court — Payment  out,  440 
Money — Payment  into  court,  439,  467 
Motion — Affidavit  in  support  of,  427 

To  dismiss  appeal,  394 

To  enter  a  verdict,  93 

How  to  be  set  down,  428 

Interlocutory — How  to  be  made,  426 

For  a  new  trial,   93 

For  a  nonsuit,  93 

Notice  of — How  served,  426 

Order  in  which  heard,  428 

To  vary  minutes  of  judgment,  423 
Municipal  by-laws,  107,  139,  214 

Ontario  cases,  139 

Quebec  cases,  142 
Municipal  cases,  112 
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New  Brunswick  appeals  direct  to  Privy  Council,  56 

To  Supreme  Court — Key  for  determining,  80,  81,  82  and 
addenda  et  corrigenda 
New  trials,  93,  230,  307 

Discretion  in  cases  of,  159 
Generally,  307 
No  appeal  when  granted,  99 
Quebec  appeals,  214 
Non-direction,  296 
Nonsuit,  93 
Notice  of  appeal,  341 

Court  without  power  to  extend  time  for  giving,  343 
In  criminal  appeals,  342 
In  cross-appeals — How  given,  437 
In  election  appeals,  342 
In  Exchequer  appeals,  342,  479 
Form,  464 
Notice  of  hearing,  401 

In  criminal  appeals,  430 
Form,  403,  445 
Ii;  habeas  corpus  appeals,  430 
How  to  be  served,  403 
When  to  be  served,  403 

When  validity  of  statute  is  in  question,  404 
Notice  of  motion — How  served,  426 
Nova  Scotia  appeals  direct  to  Privy  Council,  56 

To  Supreme  Court — Key  for  determining,  80,  81,  82 
and  addenda  et  corrigenda 
JVunc  pro  tunc — Judgment,  372 
Nullite  de  decret — Demande  en,  39 

Objections — Formal,  440 
Ontario  appeals,  216,  217 

Amount  in  controversy,  216,  217,  218,  225 

Application  for  leave,  224 

By-laws,  139 

Cases  relating  to  by-laws,  139 

Direct  to  Privy  Council,  51 

Fee  of  office,  duty,  etc.,  216,  220 

Mandamus,  135 

Patents,  216,  218 

To   Supreme  Court— Key  for  determining,   80,   81,   82   and 
addenda  et  corrigenda 

Special  leave,  216,  220 

Title  to  lands,  216,  217 


570  INDEX. 

"Opinion" — Definition  of,  533 

Opposition,  35 

Order— Allowinjr  appeal— What  to  contain,  347 

Allowing  security  one  way  of  bringing  an  appeal,  341 

Allowing  security — Concurrent  jurisdiction,  341 

Amending  after  hearing,  423 

To   furnish  security,  43 

How  to  be  signed  and  dated,  423 

A'mwc  yro  tunc,  423 

In  which  motions  are  heard,  428 


Parties — Adding,  372 

Adding — Evidence  thereof  may  be  taken,  426 
Adding  by  order,  425 
Adding  by  suggestion,   425 
May  be  set  aside,  425 
Party  appearing  in  person,  406 

May  elect  domicile,  407 
Patents— Ontario  appeals,  216,  218 
Payment  of  money  into  court,  439 

Order  for — Form,  467 
Payment  of  money  out  of  court,  439  '       i 

How  made,  440 
Pending  litigation — Effect  of  amending  statutes  on,  332 
Per  saltum  appeals,  151 
Consent,  152 
Equity  eases,  153 
Leave  for,   153 
Winding-up  Act,  527 
Persona  designata,  68,  69,  107 
Point  not  taken  in  court  below,  310 
Point  not  taken  in  factum,  411 
Postponement  of  hearing,  420 
Practice — Of  courts  beloAv,  71 

Discontinuance  of  proceedings,  366 

In  references  by  Governor-General  or  by  Board  of  Railway  Com- 
missioners, 463 
Resume  of  in  connection  with  appeal,  347 
Practice  and  Procedure — Amendments,  240 
Of  court  below,  71 
In  election  appeals,  503 
Prince  Edward  Island  appeals — Direct  to  Privy  Council,  56 

To  Supreme  Court — Key  for  determining,  80,  81,  82 
and  addenda  et  corrigenda 
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Printing  case,  353,  398 

Case,  unnecessary  for  certain  purposes,  354 
Costs  in  case  of  unnecessary  material,  390 
Order  to  dispense  with,  398 
Order  to  dispense  with  in  election  cases,  432 
Provisions  for  in  election  cases,  431 
Private  bills,  2G8 
Privy  Council  appeals,  252 

Admiralty  cases,  258 
Concurrent,  2G1 

From  court  of  review    (Quebec),  50 
Criminal  cases,  258 
Election  cases,  258 

From  High  Court  of  Justice   (Ontario),  50 
In  forma  pauperis,  256 
King's  order,  255 
Leave,  252 
Petition,  253 
Printing,  255 
Procedure,  254 
From  provincial  courts,  47 
Special  leave,  257 
Staying  execution,  257 
Time  limit,  254 
'Privy  Council  appeals  direct — Manitoba,  56 

Alberta  and  Saskatchewan,  52 
British  Columbia,  55 
New    Brunswick,    56 
Nova  Scotia,  56 
Ontario,  51 

Prince  Edward  Island,  56 
Quebec,   52 
Privy  Council — Colonial  members  of,  57 
Judgment — How  enforced,  261 
Orders,  537 

Provincial  appeals  dii'ect,  48 
Probate  Court,  91 
Procedure  of  courts  below,  71 
Proceedings — Discontinuance  of,  366 
Process,  379 
Prohibition— Civil,  101,  107,  125 

In  criminal  appeals,  83 
Provinces  and  Dominion — Controversies  between,  489 
Provincial  courts— Appeals  to  Priv-y  Council  from,  47 
Provincial  references  to  court  below — No  appeal  in,  65 
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Quashing  appeals,  227 

Quashing    appeal — Leave    to    appeal    may    be    applied    for    in    court 

below  after  appeal  quashed  by  the  Supreme  Court  for  want 

of  leave   (Addenda  et  Corrigenda) 
Quebec  appeals  to  Supreme  Court — Key  for  determining,  80,  81,  82 
and  addenda  et  corrigenda 

Amount  in  controversy,  208 

Amount  involved,  197,  208 

Annual  rents,  193 

By-laws,  142,  214 

Constitutional  questions,  169 

Fee  of  office,  duty,  etc.,  170 

Future  rights,   194 

Leave,  345 

Mandamus,  131 

New  trials,  214 

To  Pri\y  Council  direct,  52 

Quo  warranto,  172 

Servitudes,  181 

Tax  cases,  174 

Title  to  lands,  174,  185 

Tolls,  191 
Quorum,  62 

Adjournment  if  none,  442 
Consent,  63 
Four  judges,  63 
Quo  warranto,  172 

Railway  Act — Appeals  under,  517 

Appeals  under — Leave  to  appeal,  521,  523 

Factums   in  appeals   under,   414 

Jurisdiction  of  Registrar,  381 

Jurisdiction  of  Supreme  Court,  158 
Railway  awards,  114 
Railway  cases,  158 

Awards  in,  114 
Railway  Commissioners — Appeals  from — Practice  on,  463,  519 

Case  in  appeal  from,  386 
Reasons  for  judgment,  350 

Case  to  contain,  387 
Recognizance — Who  may  take,  379 
Recusation,  40 
Referee's  report — Appeal  from,  30 
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References — From  Board  of  Railway  Commissioners — Practice  on,  463 

To  Board  of  Railway  Commissioners — Factum,  414 

To   court   below   by   Lieutenant-Governor-in-Council — Xo   appeal, 
65 

As  to  damages — Appeal  from,  12 

To  debates  in  Parliament  or  reports  of  codifiers  of  Civil  Code,  338 

To  the  Exchequer  Court,  278 

By  Governor-in-Council,  2G2 

By  Governor-in-Council — Counsel,  268 

By  Governor-in-Council — Practice  on,  463 

By  Governor-in-Council — Factum,  414 

By  Lieutenant-Governor,  65 

To  Supreme  Court,  262,  268 

To  the  Supreme  Court — Constitutional  questions,  276 
Registrar — Books  of  office,  441 

Duration  of  office,  59 

Duties  and  powers,  60 

Interpretation,  1 

Jurisdiction  in  appeals  under  the  Railway  Act,  381 

Jurisdiction  in  appeals  under  Winding-up  Act,  381 

Jurisdiction  in  chambers,  60,  451 

Jurisdiction  of  a  judge  in  chambers,  380 

Qualifications,  59 

Rank  and  salary,  59 

Residence,  59 

Transmission  of  case  to,  354 
Re-inscription,  421 
Reporter,  60 

Reports — Publication  of,  60 
Requete  civile,  251 
Res  judicata,  13,  14,  15,  16,  17,  124,  319 

Chose  jugee,  319 
Respondent  appearing  in  person,  406 
May  elect  domicile,  407 
Reversal  of  judgment  by  consent,  367 
Review — Appeals  from  court  of,  146 
Rules — Agents,  404 

Agents'  book,  404 

Agents'  fees,  405 

Agents — Neglect  to  appoint,  405 

Amending  case,  391 

Amending  case  by  Supreme  Court,  393 

Appeal — Abandoned  by  delay,  429 

Appeals — Motions  to  dismiss,   394 
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Rules — Continued. 

Applicable  to  Exchequer  Court,  429 

Bond  of  security  need  not  be  printed,  397 

Case — No  amendment  after  argument,  391 

Case  to  contain  formal  judgment  of  court  below,  388 

Case  to  contain  reasons  for  judgment,  387 

Case — Dismissal  for  want  of  filing,  393 

Case— Filing,  386 

Case— Form  of,  399 

Case — Index — What  to  contain,  400 

Case — Lines  to  a  page,  400 

Case  must  be  remitted  to  court  below,  391 

Case — Not  to  be  filed  vuiless  rule  is  complied  with,  400 

Case— Printing,  398 

Case— Use  of  italics,  399 

Changing  solicitor,  408 

Christmas  vacation,  442 

Computation  of  time,  441 

Contempt — How  punished,  435 

Costs — Court  may  order  fixed  sum  to  be  paid  in  lieu  of  taxed 

costs,  434 
Costs — Enforcing  by  execution,  435 
Costs — Increased   counsel   fee,  434 

Costs — Printing  unnecessary  matter  not  desirable,  390 
Costs— Tariff'  of  fees,  434 
Counsel  fee,  434 

Counsel  fee  when  party  appears  in  person,  406 
Counsel — Foreign,  419 
Counsel  on  hearing,  417 
Counsel — Illness  of,  419 
Counsel — On  motions,  419 
Counsel — Right  to  begin,  417 
Counsel — Senior  or  junior  leading,   419 
Counsel — Who  may  appear,  417 
Court — Adjournment  of  if  no  quorum,  442 
Court — Payment  of  money  into,  439 
Court — Payment  of  money  out,  439 
Court — Special  session  of,  402 

Criminal  appeals — No  case  or  factum  required,  429 
Criminal  appeals — Notice  of  hearing,  430 
Criminal  appeals — Rules  applicable,  429 
Criminal  appeals — When  case  to  be  filed,  430 
Cross  appeals,  435 
Cross  appeals — Factum,  437 
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Rules — Continued. 

Cross  appeals — Notice — How  given,  437 
Cross  appeals — Right  to  file  case,  396 
Dies  non,  441 

Dismissal  of  appeal  for  non-compliance  with  order,  395 
Dismissal  for  want  of  prosecution,  393,  394 
Election  appeals — Factums,  411,  431 
Filing  factums,  432 
Order  dispensing  with  printing,  432 
Practice  in  Registrar's  office,  432 
Provisions  for  printing,  431 
Rules  applicable,  431 
Exchequer  Court — Rules  applicable,  429 
Execution  for  costs,  435 
Exhibits — When  not  printed,  401 
Extending  or  abridging  time,  440 
Factum — Case  submitted  on,  410 

Case  submitted  on  by  appellant  to  avoid  dismissal  of  appeal, 
411 

Contents  of,  409 

Court  may  refuse  to  allow  appeal  to  be  submitted  on,  410 

Criminal  appeals,  414 

Factum — In  cross  appeals,  437 

Delay  in  filing — Motion  to  dismiss,  412 

To  be  deposited  with  Registrar,  408 

Dismissing  appeal  for  not  filing,  395 

Election  appeals,  411,  414,  431,  432 

Exchequer  appeals,  414 

Filing,  410 

Habeas  corpus  appeals,  414 

How  printed,  412 

Inscription  ex  parte  if  not  filed,  412 

Interchange  of,  413 

May  be  supplemented  by  printed  list  of  authorities,  413 

No  inscription  where  not  filed,  396 

Not  filed  in  time,  411 

Opening  up  of  ex  parte  inscription,  411 

Points  not  raised  in,  411 

References    in    appeals    from    Board   of    Railway    Commis- 
sioners, 414 

References  by  Governor-in-Couneil,  414 

Reflections  on  judge  below,  409 

Registrar  to  seal  up,  413 

Setting  aside  of  ex  parte  inscription,  413 
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Rules — Continued. 

Translation  of,  409,  438  . 
Translation  of  judgments,  409 
When  not  filed,  410 
Fees — To  be  paid  in  stamps,  433 
Fees— Tariff  of,  445 
Filing  case,  386 
Filing  factum,  410 
Formal  objections,  440 

Habeas  corpus — Criminal  appeals — No  factum  required,  429 
Habeas  corpus — Notice  of  hearing,  430 
Rules  applicable,  429 
When  case  to  be  filed,  430 
Hearing — Absence  of  counsel  for  appellant,  422 

Case  may  be  heard  on  factums,  422 

Court  may  postpone  or  place  at  foot  of  list,  421 

Default  of  counsel  in  attending,  421 

Default  of  parties  in  attending,  421 

Postponement,  420 

Re-inscription,  421 
Holidays,  441 
Inscription — Appeal  perfected  after  day  for,  416 

Ex  parte,  416 

By  Registrar,  414 

Respondent  to  inscribe,  415 

Where  factum  not  filed,  396 
Interpretation,  443 

Affidavit  includes  affirmation,  414 

Masculine  includes  feminine,  444 

Party  includes  corporation,  444 

Party  includes  His  Majesty  the  King,  444 

Plural  number  includes  singular,  444 

Singular  number  includes  plural,  444 
Judge — Interpretation,  443 
Judgment — In  court  below — Translation  of,  438 

Motion  to  vary  minutes,  423 

To  be  printed  in  case,  388 

Settling  minutes  of,  423 
List — Striking  appeals  from,  416 
Long  vacation,  442 
Money  in  court — Taken  out,  440 
Motions — Affidavit  in  support  of,  427 

How  to  be  set  down,  428 

Interlocutory — How  to  be  made,  426 


INDEX.  577 


Rules — Continued. 


Notice  of — How  served,  426 

Order  in  which  heard,  428 

In  Supreme  Court,  not  to  be  made  until  case  settled,  388 
Notice  of  hearing,  401 
Form,  403,  445 
How  to  be  served,  403 
When  to  be  served,  403 
When  validity  of  statute  in  question,  404 
Objections — Formal,  440 
Order — Amending  after  hearing,   423 

Enlarging  time,  to  be  printed  in  case,  390 

How  to  be  signed  and  dated,  423 

'Nunc  pro  tunc,  423 
Parties — Adding — Evidence  thereof  may  be  taken,  42G 

Adding  by  suggestion,  425 

Adding  by  suggestion — Order  may  be  set  aside,  425 
Party — Appearing  in  person,  406 

Appearing  in  person — May  elect  domicile,  407 
Payment  of  money  into  court,  439 
Payment  of  money  out  of  court,  439 
Payment  of  money  out  of  court — How  made,  440 
Printing  case,  398 

Printing — Order  to  dispense  with,  398 
Quorum — Adjournment  if  none,  442 
Railway  Commissioners — Case  in  appeal  from,  386 
Registrar — Books  of  office,  441 
Respondent  appearing  in  person,  406 

Respondent  appearing  in  person — May  elect  domicile,  407 
Security — Bond  to  be  annexed  to  certificate,  397 

Certificate  of  court  below  required,  397 
Service — When  party  not  represented  by  solicitor,  407 
Session — Special,  402 
Solicitor— Authorized  to  act  in  Supreme  Court,  405 

Changing,  408 

Communications  with  Registrar's  office  irregular,  420 

In  court  below  may  act  in  Supreme  Court,  400 

To  be  entered  in  agent's  book,  404 
Special  session  of  court — Notice  of,  444 
Stamps — Fees  to  be  paid  in,   433 
Of  the  Supreme  Court,  383 
Tariff  of  fees,  445 
Time — Computation  of,  441 

Extending  or  abridging,  440 
37 
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Rules — Contimied. 


When  it  may  be  extended,  427 

When  not  reckoned  in  vacation,  442 
Translation  of  factum,  438 
Translation  of  judgments,  438 
Vacations,  441,  442 
Rules  and  orders — Copies  to  be  placed  before  Parliament,  381 

Power  of  Supreme  Court  to  make,  380 

Sale  of  perishable  property — Under  execution,  366 
Saskatchewan  appeals — Direct  to  Privy  Council,  56 

To   Supreme   Court — Key   for   determining,   80,   81,   82   and 
addenda  et  corrioenda 
Security  for  costs — Appeals  in  forma  pauperis,  357 

Application  to  allow  may  be  made   in  the  Supreme  Court 
although  refused  in  the  court  below,  300 

Bond  for,  485 

Bond  to  be  annexed  to  certificate,  397 

Bond  for  need  not  be  printed,  397 

Certificate  of  court  below  required,  397 

Concurrent  power  to  make  order  for,  341 

Definition  of,  362 

In  election  appeals  362 

In  Exchequer  appeals,  362 

Form  of  bond,  358 

Justification  on  real  estate  not  necessary,  301 

Must  be  strictly  complied  with,  305 

No  power  to  increase,  357 

Objections  to — ^How  taken,  357 

Officer  of  court  may  be  surety,  359 

Order  allowing  to  be  made  in  chambers,  359 

When  order  for  made,  court  below  functus  officio,  341 

Order  to  furnish,  43 

Order  for  payment  of — Form,  407 

Proper  obligees  not  named  in  bond,  356 

Statute  must  be  complied  with,  354 

Sureties — Definition  of,  362 

Undertaking  of  solicitor  or  party  insufficient,  355,  356 

Under  Winding-up  Act,  362 

When  not  required,  354 
Service — When  party  not  represented  by  solicitor,  407 
Servitudes — Quebec,  181 
Session — Adjournment,  04 
Of  court,  64,  402 
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Session — Continued. 

Notice  of  adjournment,  64 
Special,  402 
Special — Notice  of,  444 
Setting  down  appeals — Exchequer  cases,  479 
Settlement  of  case — Certificate  of,  468 
Settling  minutes  of  judgment,  423 
Sheriff,  61 

Sheriff's  account — Form,  476 
Solicitor — To  be  entered  in  agent's  book,  404 
Authorized  to  act  in  Supreme  Court,  405 
Changing,  408 
And  client — Costs,  235 

Communications  with  Registrar's  office  irregular,  420 
In  court  below  may  act  in  Supreme  Court,  40G 
Special  case,  107,  344 

Cannot  be  altered  by  the  court,  344 
Special  session,  402 

Notice  convening,  65 
Stamps — Fees  payable  in,  382,  433 
Stare  decisis,  5,  499 
Stated  case — Appeal  to  be  upon,  350 
Statutes,  amending — Effect  on  pending  litigation,  332 
Staying  execution,  362,  365 

Superior  courts,  86  and  addenda  et  corrigenda 
Supreme  Court  clerks  and  servants,  61 
General  Court  of  Appeal,  46 
Judges — Duration  of  office,  58 
Judges — Duties,  58 
Judges — Oath  of  allegiance,  59 
Judges— Oath  of  office,  58 
Judges  from  Quebec,  58 
Judges — Residence,  58 
Judges — Salaries,  58 
Qualification  of  judges,  57 
Rules,  383 
Sessions,  64 

Tariff  of  fees,  434,  444 
Tax  cases — Quebec,  174 
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Time — For  appealing — Winding-up  Act,  527 
For  bringing  appeal — Abridging,  440 
For  bringing  appeal — Extending,  345 
For  bringing  appeal — Extending — Exchequer  cases,  481 
For  bringing  appeal — Power  of  court  below  to  extend,  346 
For  bringing  appeal — Supreme  Court  cannot  extend,  445 
Computation  of,  441 

Does  not  run  while  judgment  en  delihere,  333 
Judgment  en  delihere  pronounced  after  60  days  have  expired,  341- 
No  power  in  court  to  extend,  343 
When  it  begins  to  run,  339 
When  it  may  be  extended,  427 
When  last  day  falls  on  Sunday,  340 
When  not  reckoned  in  vacation,  442 
Within  which  appeals  must  be  brought,  338 

Time  within  which  appeals  must  be  brought — Criminal  appeals,  338 

Election  appeals,  339 

Exchequer  appeals,  339 

Habeas  corpus  appeals,  340 

In  the  Province  of  Quebec,  339 

Railway  appeals,  339 

Winding-up  Act  appeals,  339 
Title  to  lands— Ontario,  216,  217 

Quebec,  174,  195 
Tolls— Quebec,   191 
Translation  of  factum,  438 

Judgments,  409,  438 


Vacation — Christmas,  442 

Long,  442 
Vacations,  441,  442 
Varying  judgment,   1 
Varying  minutes  of  judgment,  423 

Weight  to  be  attached  to  findings  of  arbitrators  and  valuators,  292 

To  be  attached  to  findings  of  fact  below,  280,  299 

To  be  attached  to  findings  of  jury,  288 

To  be  attached  where  trial  judge  has  seen  and  heard  witnesses. 
299 

To  be  attached  where  trial  judge  has  not  seen  and  heard  wit- 
nesses, 307 
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Winding-up  Act — Amount  in  controversy,  529 
Appeals,  525 
Final  judgment,  528 
Jurisdiction  of  Registrar,  381 
Leave  to  appeal,  526 
Liability  of  liquidator,  530 
Per  saltum  appeals,  527 
Time  for  appealing,  527 
Winding  up  cases^  158 
Witness — Definition,  46 
Examination  of,  377 
Where  judge  has  seen  and  heard,  299 
Where  judge  has  not  seen  and  heard,  307 
Writ  of  attachment,  453 

Of  error — None  in  the  Supreme  Court,  347 

Of  execution,  380,  453 

Fees  on,  459 

Of  fieri  facias,  453 

Yukon  appeals,  225 

Appeals  from  Gold  Commissioners,  91 
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